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MEMORANDA. 

On  the  16th  of  January,  1836,  Sir  C.  C.  Pepys,  M.R.,  Sir 
L.  Shadwell,  V.C,  and  Sir  J.  B.  Bosanquet,  the  Lords  Commis- 
sioners of  the  Great  Seal,  having  resigned,  the  Great  Seal  was 
delivered  by  His  Majesty  to  Sir  C.  C.  Pepys,  who  was  created  a 
Peer  of  the  United  Kingdom,  by  the  title  of  Baron  Cottenham, 
of  Cottenham,  in  the  County  of  Cambridge. 

On  the  same  day  Henry  Bichersteth,  Esq.,  one  of  His  Majesty's 
Council,  was  appointed  to  the  office  of  Master  of  the  Rolls,  vacant 
by  the  promotion  of  Sir  C  C.  Pepys,  and  having  been  sworn  m 
as  a  member  of  His  Majesty's  Privy  Council,  was  shortly  after- 
wards created  a  Peer  of  the  United  Bjngdom,  by  the  title  of 
Baron  Langdah  of  Langdale,  in  the  County  of  Westmoreland. 

On  ih^fi  28th  of  January,  1836,  Lord  Stomll  died. 
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OEDEE     IX    COUNCIL 


OF    THE 

lOin  ArPviL,  1838, 


Zl   Mies,    Pr;.,r.  of  If'aM  bM,    Malacca,  and  Smg.J^n. 

WHE.BAS,  by  an  Act  passed  in  tke  fourth  y«- f  f ,  fff  "[   :\lZ^^- 
His  lato  Majesty  King  Williain  tte  Fom*,  luUtnled,   ■  An  Aa 
for  tto  better  Administration  of  Justice  ,n  H-_,M"1«^?>- I^^' 7 
Council,"  it  is  amongst  otker  things  enacted,    'that  >t  shall  be 
lawful  or  His  Majesty  in  Council  from  time  to  t.me  to  make  any 
^Jh  rules  and  orders  as  may  be  thought  fit    for  the  regtdatmg 
he  mode.  form,  and  time  of  appeal  to  be  made  from  the  decmons 
of  tke  Comts  of  Sudder  De^anny  Adawlut.  or  any  other  Court, 
of  Judicature,  in  India  or  elsewhere,  to  the  eastward  o   the  C^» 
of  Good  Hope  (from  the  decisions  of  whuh  an  appea    lies  to  His 
Majesty  in  Councir,,  and  in  like  manner  from  time  to  hme  to  make 
suciother  regulations  for  the  preventing  delays  m  the  inak.ng 
,r   earing  s^ch  appeals,  and  as  to  the  expenses  attendmg  the 
said  apperis,  and  as  to  the  amount  or  value  of  property  in  «spe 
of  wkkh  anv  such  appeal  may  be  made  :"  and  whereas  His  sard 
htrMaiest;  did,  by  kis  Order  in  Council,  on  the  10th  day  of 
J  uu^vTsSG  approve  certain  Eules  and  Orders  for  regidatmg 
?he  mod;,  form,  Ind  time  of  appeal  fron.  the  decisions  of  the  sard 
Cou^s  of  StrdderDewauny  Adawlut,  and  also  certarn  reguWrous 
for  the  preventing  delays  in  the  makmg  or   kearrng  of  such 
appeals,  and  as  to  tke  expenses  attending  suck  appeals  ;  and  th, 
;ra  Eiies,  and  Orders,  and  regulations  were  set  tortk  in  certan, 
htdules,  A  and  B,  to  and  by  the  said  Order  -  Council  ot  the 
16th  of  January  annexed  and  approved:  »•> -'«-^;  f '^^^^^^ 
late  Majesty  did,  by  his  fm-ther  Order  in  Council  made  on  the 
Mh  day  of  August,  1836,  alter  and  amend  the  said  schedule  B^ 
Ccancllling  tke  Rule  No.  5  of  tke  said  sckedule  B  so  approved 
a    aforesaid^  and  ordering  tkat,  in  Uou  of  the  said  fifth  Eulo 


VOL.  I. 


'OEDEE  IN  COrXCTL,  IOtti  APx^^JL.  1838. 


Orders  of  16tli 
Jan.   and  10th 
August,   1836, 
rescinded, 
and  Eules 
contained  in 
the  annexed 
schedule 
enacted  in 
their  stead. 


thereof,  a  certain  other  Eule'in  such  last-mentionecr  Order  set 
forth  should  be   sul)stituted  :*'   and  whereas  the  Queen's  most  ' 
excellent  Majesty  in  Council  liath  deemed  it  expedient  to  cancel 
and  rescind  all  the  said  Eules,  Orders,  and  regidations,  and  to 
make  and  substitute  others  in  lieu  thereof  : — 

Her  Majesty  is  therefore  pleased,  by  and  with  the  advice  of  her 
Privy  Council,  to  cancel  and  rescind  all  the  said  Rules,  Orders, 
and  regulations  in  the  said  recited  Orders  in  Council  of  the  16th 
day  of  January,  1836,  and  10th  day  of  August,  1836,  respectively 
contained,  and  thereby  or  by  either  of  them  approved,  and  to 
approve  of  the  several  Eules,  Orders,  and  regidations  contained  in 
the  schedule  hereunder  written  or  hereunto  annexed,  and  to 
order,  as  it  is  hereby  ordered,  that  the  same  be  respectively 
observed  by  Her  Majesty's  Supreme  CoiU'ts  of  Judicatui'e  at  Fort 
William  in  Bengal,  Fort  St.  George,  and  Bombay  respectively,  by 
the  Court  of  Judicature  of  Prince  of  Wales'  Island,  Singapore, 
and  Malacca,  and  by  the  said  several  Courts  of  Sudder  Dewanny 
Adawlut,  and  all  other  Courts  of  Judicature  in  the  territories 
under  the  government  of  the  East  India  Company,  and  by  all 
persons  whom  it  shall  or  may  concern.  "VMiereof  the  Governor- 
General  and  the  Council  of  India,  the  Governor  of  Fort  William 
in  Bengal,  the  Governor  in  Council  at  Fort  St.  George,  the 
Governor  in  Council  at  Bombay,  the  Governor  of  Agra,  the 
Chief  Justice  and  the  Judges  of  Her  Majesty's  Supreme  Court 
of  Judicature  at  Fort  William  aforesaid,  the  Chief  Justice  and 
Judges  of  Her  Majesty's  Supreme  Court  of  Judicature  at  Fort 
St.  George,  the  Chief  Justice  and  Judges  of  Her  Majesty's 
Supreme  Coiu-t  of  Judicature  at  Bombay,  the  Court  of  Judica- 
ture of  the  Prince  of  Wales'  Island,  Singapore,  and  Malacca,  the 
Judges  of  the  several  Courts  of  Sudder  Dewanny  Adawlut  in  the 
East  Indies,  and  the  Judges  of  all  other  Coiirts  of  Judicature 
in  the  territories  under  the  government  of  the  East  India  Com- 
pany, and  all  other  persons  whom  it  may  concern,  are  to  take 
notice  and  govern  themselves  accordingly. 

(Signed)  C.  C.  GEEYILLE- 


THE  SCHEDULE  ABOVE  EEFEEEED  TO. 
No   appeal  to       1-     That  from  and  after  the  31st  day  of  December  next,   no 

be  allowed         appeal  to  Her  Majestv,  Her  heirs  and  successors,  in  Council,  shall 
tmless  peti- 

*  The  rules  contained  in  these  orders  were  never  noted  on. 
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be  allowed  Ijy  any  of  Tier  Majesty's  Supreme  Coui-ts  of  Judicatm'e 
at  Foi-t  William  in  Bengal,  Fort  St.  George,  Bombay,  or  tlie 
Court  of  Judicature  of  Prince  of  Wales'  Island,  Singapore,  and 
Malacca,  or  l»y  any  of  the  Courts  of  Sudder  Dewanny  Adawlut, 
or  by  any  other  Courts  of  Judicature  in  the  territories  under 
the  government  of  the  East  India  Company,  unless  the  petition 
for  that  purpose  be  presented  within  six  calendar  months  from 
the  day  of  the  date  of  the  judgment,  decree,  or  decretal  order 
complained  of,  and  unless  the  value  of  the  matter  in  dispute  in 
Buch  appeal  shall  amount  to  the  sum  of  ten  thousand  Company's 
rupees  at  least ;  and  that,  from  and  after  the  said -31st  day  of 
December  next,  the  limitation  of  five  thousand  pounds  sterling 
heretofore  existing  in  respect  of  apj)eals  from  the  Presidency  of 
Fort  William  in  Bengal,  shall  wholly  cease  and  determine. 

2.  That  in  all  cases  in  which  any  of  such  Courts  shall  admit  an 
appeal  to  Her  Majesty,  her  heirs  and  successors,  in  Council,  it  shaU 
specially  certify  on  the  proceedings  that  the  value  of  the  matter 
in  dispute  in  such  appeals  amounts  to  the  sum  of  ten  thousand 
Company's  rupees  or  upwards,  which  certificate  shaU  be  deemed, 
conclusive  of  the  fact,  and  not  be  liable  to  be  questioned  on  such 
appeal  by  any  party  to  the  suit  appealed. 

3.  Provided,  nevertheless,  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  take  away,  diminish,  or 
derogate  from  the  undoubted  power  and  authority  of  Her  Majesty, 
her  heirs  and  successors,  in  Council,  upon  the  petition  at  any  time 
of  any  party  aggrieved  by  any  judgment,  decree,  or  decretal 
order  of  any  of  the  aforesaid  Courts,  to  admit  an  appeal  therefrom 
upon  such  other  terms,  and  upon  and  subject  to  such  other 
limitations,  restrictions,  and  regulations  as  Her  Majesty,  her 
heirs  and  successors,  shall  in  any  such  special  case  think  fit  to 
prescribe. 

4.  That  on  the  arrival  of  the  transcripts  of  proceedings  in  an 
appeal  to  Her  Majesty,  Her  heirs  and  successors,  in  Council,  from 
any  of  the  said  Courts  of  Sudder  Dewanny  Adawlut,  or  any 
other  Coui'ts  in  the  East  Indies  constituted  by  the  East  India 
Company,  or  any  of  their  governments  from  which  an  appeal  lies 
to  Her  Majesty  in  Council,  such  officer  of  the  East  India  Com- 
pany as  the  Court  of  Directors  of  the  said  Company  shall  from 
time  to  time  appoint,  shall  forthwith  give  notice  to  the  Clerk  of 
the  Council  thereof,  stating  at  the  same  time  the  names  of  the 
parties  to  the  appeal,  and  the  date  of  the  deci-ee  appealed  from, 
and  that  such  notice  shall  be  duly  registered  in  the  Council 
OlHce. 


Within  six 
months  after 
the  judgment, 
decree,  or  de- 
cretal order, 
and  the  mat- 
ter ill  di.spute 
amount  to 
10,000  rupees. 


Amount  cer- 
tified on  the 
proceedings, 
to  be  couclu- 


Power  re- 
served to  the 
Crown  to 
grant  leave  to 
appeal,  not- 
•ffl-ithstanding 
the  above 
rules. 


Notice  to  be 
given  by  the 
Court  of  Di- 
rectors of  the 
East  India 
Companj'  to 
the  Clerk  in 
Council  on  the 
arrival  of  the 
transcripts. 


TUi^  original 
transcripts 
to  be  kept  at 
the  India 
House ;  the 
Agents  on  both 
sido^  having 
access  thereto, 
and  liberty  to 
take  copies, 
and  originals 
to  be  pi*o- 
duced  at  the 
hearing. 


If  petition  of 
appeal  not 
lodged  within 
three  months, 
or  Api>ellant's 
(viS8  within 
Oue  year,  the 
Kespoudeut 
luaj'  move  to 
dismiss  for 
want  of  prose- 
f.ution :  if  Ee- 
spoiident's 
case  not 
brought  in 
within  oae  yea^' 


ORDER  IN  COUNCIL,  10th  APRIL,  1838. 

5 .  That  the  said  transcripts  of  proceedings  shall  be  kept  at  tli 
East  India  House,  or  at  such,  other  convenient  place  within  tli 
cities  of  London  or  Westminster  as  the  said  Court  of  Director 
shall  from  time  to  time  appoint ;  the  Agents  respectively  conduct 
ing  and  defending  such  appeals  in  this  country  being  at  libert 
to  take  all  the  necessary  copies  and  extracts  from  the  said  pro 
ceedings,  and  to  examine  the  same,  from  time  to  time ;  and  i 
shall  be  the  duty  of  such  officer,  by  himself  or  his  sufficieii 
deputy,  to  produce  the  original  transei'ipts  before  the  Judicia 
Committee,  upon  the  hearing  of  such  appeal,  upon  due  notic< 
for  that  pui'pose  previously  given,  and  upon  all  other  occasion 
when  thereunto  required  by  tha  Piuv}'  Council  or  the  Judicia 
Committee. 

6.  That  in  default  of  the  petition  of  appeal  of  the  Aitpellant 
being  lodged  in  theCouucil  Office  within  tiu-ee  calendar  month 
from  the  registration  of  the  arrival'  of  such  transcripts,  or  iu 
default  of  the  Appellant's  case  being  carried  in  within  one  year 
from  the  time  of  such  registration,  the  Respondent  shall  be 
entitled  in  either  case  to  move  to  dismiss  the  appeal  for  want  of 
prosecution  ;  and  in  the  event  of  the  Respondent's  not  bi-inging 
in  his  case  within  one  year  from  the  time  of  such  registration, 
the  Appellant  shall  be  entitled  to  apply  to  have  the  case  heard 
ex  parte. 

(Signed)  C.  C.  GREYILLE, 

,  AppsUant  may  move  to  hear  ex  parit. 
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ox  APPEAL  FROM  THE  SUPREME  AND  SUDDEE  DEWANNY 
COUETS  IN  THE  EAST  INDIES. 


MoTEE  Lal  Opudhiya         -         -         -     A2'>];)ellant. 

AJfD 

JuGGrEXATH    GuEG,    licir    of    Mussu-   )  „  7     /* 

matMuxtra  -         .         -         _\P^espondent* 

On  appeal  from  the  Siiclder  Deiuanny  Adawlut  of 
Bengcd. 

imS  was  an  appeal  from  an  Order  of  the  Sudder 
Dewanny  Adcavlut^  dated  tlie  12t]i  of  April,  1815,  where-     26tli  Nov., 
by  the  Com-t  dismissed  a  petition  of  the  Appellant,     ^^"^^ 

The  Sudder 
*  Present :   Lord  Brougham,    Mr,   Baron   Parke,    Mr.   .Justice  Dewanny 

Bosanquet,  the  Right  Hon.  T.  Erskine,  Chief  Judge  of  the  Court  ^'^««''«* 

^  °  navru:?  re- 

of  Bankruptcy,  and  Sir  Alexander  Johnsen.  fustd  t:  set 

aside  a  deed 
oirazenamah 
for  compromising  an  appeal  then  pending  fi-om  that  Court  to  the  Kng  in 
Council,  alleged  to  have  been  obtained  by  fi-aud  and  duress :  H:ld  uu 
appeal  by  the  Judicial  Committee  that  the  onus  of  proving  such  fraud 
and  duress  lay  upon  the  Appellant  in  proceeding  upon  his  petition  in  the 
Com-t  below ;  and  their  Lordships  being  satisfied  that  full  opportunity 
for  such  proof  had  been  afforded  him,  confirmed  the  judgment  of  the 
iSuddq-  Court,  but,  imder  the  circumstances,  without  costs. 
YOL.   I.  A 
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1836.       praying  that  a  certau  appeal  miglit  be  revived,  wliich 

MoTEE  Lal  he  had  preferred  to  his  IMajesty  in  Council  from  a 

pxiDHi\A    ^g^j,gg  ^1  ^\^Q  same  Coiu't  in  a  suit  between  the  above- 

"^"GSa^™  named  parties. 

The  suit  in  which  the  Appellant  prefeiTed  liis  prin- 
cipal appeal  from  the^  decree  of  the  Sudder  Dewanny 
Admvlut^  and  for  the  revival  of  which  appeal  he  pre- 
sented the  aforesaid  petition  to  that  Couj't,  was  insti- 
tuted by  the  present  Appellant  as  a  pauper  Plaintiff 
in  the  year  1805,  in  the  Zillah  Court  of  Midncqoorey 
whereby,  upon  the  alleged  title  as  adopted  son  and 
heir  of  Rajah  Anund  Lal  Ojmdhii/a^  deceased,  and  Rany 
JanJcee,  his  wife,  he  claimed  to  be  entitled  to  the 
Zemindary  of  the  Pergimnahs  of  3Iysadil,  Goomgur^ 
and  others,  the  yearly  profit  of  which  amounted  i^ 
1,07,950  rupees.  This  Zemindary  the  Appellant  sought 
,  to  recover  from  Mussiimat  Mimtra,  the  Defendant  in 
the  suit  in  the  Zillah  Coui-t,  who  was  in  possession,, 
and  claimed  under  the  Will  of  her  son,  Gooroo-  Persact 
Gurg^  deceased,  whose  title  to  the  Zemindary  was 
derived  under  a  deed  of  gift  executed  in  his  favour 
by  Rany  JanJcee^  upon  whom  the  whole  Zemindary  had 
devolved  on  the  predecease  of  her  husband,  Rajah 
Anund  Lfil  Opudhiya^  without  issue. 

It  appeared  from  the  proceedings  in  the  suit  in  the 
Zillah  Coui-t,  that  the  Appellant  had  in  the  lifetime  of 
the  Rany  commenced  a  suit  against  her  in  the  same 
Court,  in  which  he  claimed  an  allowance  for  main- 
tenance as  the  adopted  son  of  the  Rany.  This  suity 
however,  terminated  by  the  Appellant  disclaiming  all 
right  to  such  allowance.  The  disclaimer  was  made  by 
deed,,  which  was  entered  among  the  proceedings  in  the 
suit,  after  the  Rany  had  put  in  her  answer  to  the' 
plaint,  by  which  she  denied  that  she  had  ever  adopted 


t):N'  APPEAL  FEOM  THE  EAST  INDIES. 


tlie  present  Appellant  as  her  son,    and   stated   that     ^  ^^36. 

merely  on  account  of  his  poverty  and  his  being  an  Motee  Lal 
1  Till  1  j^  1  •  •     x-L  Optjdhiya 

orx:)han,  she  had  brongiit  him  np  m  the  same  manner  ^.^ 

as  other  Brahinin's  chihben.  -^^  goe^^^ 

By  the  deed  which  the  Appellant  then  entered  and 
xleliveredinCoitrt  on  the  18th  Aprii,  1800,  he  declared 
to  this  effect :  **  that  I,  the  Plaintiff,  have  no  claim  for 
subsistence  on  the  said  Rany.''''  The  denial  contained 
in  the  Rantf's  answer  to  the  Appellant's  plaint  in  the 
above-mentioned  suit,  of  any  right  subsisting  in  liim 
even  to  an  allorrance  for  maintenance  out  of  the 
Zcmindarrj^  and  the  express  disclaimer  on  his   part  of  ^ 

any  such  right,  wcrc  insisted  on  by  the  Eespondent 
as  negativing  the  Appellant's  claim  to  the  character 
of  adopted  son  of  the  Ramj. 

The  Appellant,  on  the  other  hand,  insisted  that  upon 
the  death  of  Rajah  Anund  Lal^  in  the  yeai'  a.d.  1765-6, 
-when  the  Appellant  was  about  three  years  old,  his 
udoption  was  confirmed  by  Rany  Jankee^  the  late  Rajah's 
widow,  who,  on  the  Appellant's  arrival  at  years  of  dis- 
cretion, resigned  to  him  the  management  of  the  Zemin- 
dar>j^  of  which  she  had  obtained  a  grant  from  the  Go- 
vermuent  in  her  own  name.  The  Appellant,  however, 
having  had  the  misfortime  to  lose  his  eyesight,  and 
thereby  become  incapacitated  for  business,  the  Rany 
re-assumed  the  management  of  the  Zemindavfj  imtil 
her  death  in  1805.  He  insisted  also  that  the  deed  of 
gift  under  ^vhich  the  Defendant  claimed  was  a  forgery. 
Witnesses  were  examined  on  both  sides,  and  the 
Zillah  Court,  after  a  laborious  inquiry  into  the  facts  of 
the  case,  by  a  decree  dated  10th  July^  1805,  declared 
the  Appellant's  claim  to  be  fully  established  on  the 
■oral  evidence,  without  reference  to  the  documentary 
proef,  and  dii'ccted  that  he  should  be  put  intx)  posses-- 
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1836.  gion  of  the  Zemindary^  and  that  Kurnaee  Das  (the 
MoTEE  Lal  manager  of  the  estate,  and  one  of  the  Defendants) 
^^^^^^'^  shonkl  pay  the  Appellant  1,07,950  iiipees,  9  anas,  and 
'^^G^^g'^™    18  coAVTies,  as  one  year's  profit,  mth  all  costs  of  suit. 

From  this  decree  the  Defendants  appealed  to  the 
Provincial  Coui't  of  Calcutta.  That  Com-t,  without 
any  viva  voce  examination,  either  of  the  former  or  of 
new  witnesses,  but  on  comparison  of  the  dej)ositions  of 
the  witnesses  examined  on  either  side  in  the  Court  be- 
low, with  the  documentarj^  e"VT.dence  there  taken  and 
transmitted  to  the  ProAdncial  Court,  reversed  the  de- 
cree appealed  fi'om,  ordered  the  Appellant  to  pay  to 
the  Defendant,  Ifussiimat  lluntra,  1,07,950  iiipees  for 
rents  and  profits  accrued  during  the  year  he  held  pos- 
session of  the  Zcmindarij^  together  with  all  costs  of 
suit,  both  in  the  Zillah  and  Provincial  Courts. 

The  Appellant  appealed  from  this  decree  to  the  Sud- 
der  Deivanny  Adaidut  at  Calcutta.  Before,  however, 
his  appeal  was  heard,  Mussumai  Muntra  died,  and  the 
present  Respondent,  Juggiirnath  Gurg^  her  stepson 
and  heii',  was,  on  petition  to  the  Cornet,  admitted  as  a 
party  in  her  stead.  By  a  decree  dated  20th  November , 
1807,  the  Sudder  Deivanny  7l(/«2«;/w^  affirmed  the  decree 
of  the  Provincial  Court,  and  directed  the  costs  of  both 
parties  to  be  paid  by  the  Appellant. 

The  present  Appellant  then  presented  his  petition  to 
the  Sudder  Deivanny  Adaivlut,  praying  that  he  might 
be  at  liberty  to  appeal  to  His  Majesty  in  Coimcil,  the 
prayer  of  which  petition  was  granted  ;  and  the  Appel- 
lant having  given  the  requisite  secuiity  for  costs,  the 
appeal  was,  on  the  28th  December,  1807,  admitted. 

On  the  7th  September,  1808,  the  Appellant,  being 
incumbered  with  debt,  and  apprehensive  of  personal 
arrest  if  he  should  venture  within  the  limits  of  the 
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jurisdiction  of  the  Supreme  Court,  within  which  the  ^  1^36. 
Siidder  Dewamifj  Admolut  is  hekl,  apj)earcd  personally  MoteeLal 
before  Mr.  Ravcnscroft^  the  Judge  of  the  Zillali  Court  ^^'^hi\a 
of  the  Twenty -four  Pcrgunnahs^  adjoining  to  Calcutta^  "^"gur?^" 
and  presented  a  razenamah*  and  petition;  by  the 
former  of  which  it  was  stated  by  the  Appellant,  that 
by  the  advice  of  several  persons,  who  at  the  time  were 
his  companions,  and  had  charge  of  his  affairs,  and  had 
obtained  fi-om  him  on  an  unfounded  statement  of  ex- 
penses several  judgment-bonds,  he  had  appealed  the 
suit  to  England ;  but  that  the  decrees  of  the  Provincial 
and  Suddcr  Courts  having?  been  criven  after  full  exami- 
nation  and  consideration,  he  had  no  hope  that  his 
adoption  would  be  established  in  England^  or  the 
decrees  of  those  Coiu'ts  reversed,  or  that  anything 
besides  trouble  and  vexation  Avould  occur.  The  raze- 
namaJi  then  proceeded  thus  :  "I,  therefore,  being  of 
sound  and  disposing  mind,  do,  of  my  own  free-will 
and  desire,  withdi'aw  my  appeal  from  England ;  and 
from  and  after  this  time,  neither  I  nor  my  heirs  shall 
have  any  claim,  on  the  ground  of  my  having  been 
adopted  by  Rajah  Anund  Loll  and  Rang  Janlice^  upon 
the  estate  or  effects  of  the  said  RanyP  The  Appel- 
lant's petition  to  the  Ztllah  Court  of  the  Twenty-four 
Purgimnahs^  imder  which  the  razenamah  was  presented, 
stated  that  he,  the  Appellant,  witlidi'cw  his  appeal  to 
England ;  and  he  assigned  as  the  reason  for  not  pre- 
senting his  razenamah  and  petition  to  the  Siiddcr 
Dcivanng  Adawlut^  that  since  several  of  his  (the  Appel- 
lant's) creditors,  holders  of  the  said  judgment-bonds, 
were  desirous  of  obtaining  an  order  for  his  confinement 
from  the  Supreme  Court,  he  could  not  present  this 
deed  of  agreement  in  person  in  the  Court  of  /Judder 
*  Deed  of  compromise  and  release. 
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1836.  DeiL'annjj  ;  but  that  since  the  records  of  all  Coui'ts  were 
MoTEE  Lal  alilvc,  he  delivered  into  that  (the  Zillali)  Court  of  the 
^^v"^^'^  Twenty-foiu-  Pergunnahs  (which  had  no  jmisdiction 
^^^G^Si^^  over  the  property  in  question,  and  where  no  proceed- 
ing connected  Avith  it  had  been  previously  instituted) 
his  petition  and  deed  of  agreement,  the  contents 
whereof  he  knew  and  consented  to,  and  hoped  that 
his  petition  and  deed  of  agreement  would  be  forwarded 
to  the  Court  of  Suddcr  Dcwamiv)^  that  on  the  receipt 
thereof  his  appeal  to  England  might  be  revoked. 

Upon  the  presentation  of  the  above-mentioned  raze- 
mamah  and  petition,  the  Appellant  was  interrogated  in 
open  Court  before  the  Judge,  as  to  the  deed  of  agree- 
ment having  been  entered  into  by  him  of  his  own  fi'ce 
will  and  desire,  and  also  as  to  the  cause  of  its  not  being 
presented  to  the  Court  of  Suddcr  Detoanny ;  and  the 
Appellant  harag  given  satisfactory  answers  to  these 
inquiiies,  the  deed  of  agiTcmcnt  was  sealed  vsith  the 
Appellant's  seal  in  the  presence  of  Gholam  Mustafa^  a 
Vakeel  of  the  Zillah  Coiu't  of  the  Twenty -four  Pergun- 
naJis,  who  was  then  in  attendance,  and  the  certificate 
of  Mr.  Ravcnscroft^  the  Zlllah  Judge,  that  the  deed 
was  aclmowlcdgcd  before  him  by  the  Appellant,  was 
annexed.  And  it  was  thereupon  ordered  by  the  Zillah 
Com-t  that  the  original  petition  of  the  Appellant,  to- 
gether with  the  deed  of  agreement  and  the  proceedings 
of  the  Zillah  Court  held  thereon,  should  be  forwarded 
to  the  Coiu't  of  Sadder  Deioanmj, 

Although  no  consideration  moving  from  the  Ee- 
spondent  a\t.s  stated  on  the  face  of  the  Api>ellant's 
razenamah^  yet  it  ajjpeared  in  the  proceedings  after- 
wards held  before  the  Sudder  Deioanng  Adaiijlutvc\2Ai\ei 
to  the  revival  of  the  appeal,  that  this  agreement  was 
not  nudum  pactum^  but  that  the  Kcspondent  paid  to  or 


\ 
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for  the  use  of  the  Ai^pellant.  in  consideration  thereof,     ^^f^^ 

the  siini  of  50.800  rupees.  MoteeLai, 

Opudhiya 
After  the  receipt  by  the  Sudcler  Deivcmny  Adcmlut  of  v. 

the  Appellant's  petition  and  razenamah,  and  of  the  Gimo. 
proceedings  of  the  ZlllaJi  Coni"t  of  the  Twenty-foiu' 
Pergunnahs  held  thereon,  Rajah  Gopal  Inder  Narain^— 
who,  upon  the  appeal  from  the  Zillah  Coiu-t's  decree  to 
the  Pro^-incial  Court  heing  admitted,  and  npon  the 
present  Appellant's  being  let  into  possession  imder 
that  decree,  had  become  his  surety  for  abitling  by  the 
decree  of  the  Provincial  Coui-t  on  the  appeal,  and  had, 
in  discharge  of  his  liability,  paid  1,07,000  rupees  into 
the  Zillah  Com't,  iii  performance  of  the  decree  of  re- 
versal of  the  Provincial  Court— presented  a  petition 
to  the  Suddcr  DGwamvj  Adaivlut,  praying  either  that 
the  Appellant's  rascnamah^  by  vrhich  he  had  with- 
drawn his  appeal  to  England^  might  be  rejected,  or  that 
some  method  might  be  adopted  whereby  the  Petitioner 
might  be  relieved,  and  recover  the  money  which  he  had 
paid  in  execution  of  the  Proracial  Coint's  decree. 

On  the  9th  ^epiemher^  1808,  the  Judder  Dewanmj 
Adaivlut  took  into  consideration  the  ra^enamah  and  the 
matters  connected  with  it,  and  also  the  before-men- 
tioned petition  of  Go2yal  Inder  Narain ;  and  on  that 
petition  being  read,  the  Attorneys  of  the  Appellant, 
who  were  present,  and  who  were  questioned  by  the 
Coiu-t,  observed  that  their  Client,  of  his  own  accord, 
being  present  in  the  Court  of  the  Twenty -four  Per- 
gunnahs, had  delivered  in  the  razenamah,  and  had  no 
objection  to  offer  in  the  affair.  "Whereupon  the  Sudder 
Deivanng  Adaivlut  ordered  that  the  razenamah  should  be 
accepted,  and  that  the  translation  of  the  papers,  and 
the  transmission  of  them  to  England,  should  be  put  a 
stop  to ;  and  the  Coiu't  gave  certain  directioas  for  dis- 
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1836. 

MOTEE  LaL 

Opudhiya 

V. 

JUflGURNATH 

GUiiG. 


charging  the  securities  given  by  the  present  Eespon- 
dent,  and  the  security -bond  entered  into  by  the  present 
Appellant's  siu-ety,  was  ordered  to  be  returned. 

On  the  24th  of  June^  1809,  being  nearly  ten  months 
after  the  Appellant  had  appeared  in  the  Zillah  Court  of 
the  Twenty-foiu'  Pcrgunnahs,  and  had  presented  liis 
petition  and  razcnamali^  he  applied  by  petition  to  the 
Sudder  Dewanwj  Adaivliit  that  his  appeal  might  be 
reyived,  and  the  papers  translated  and  transmitted  to 
England ;  alleging,  as  a  reason  for  this  application  to 
set  aside  his  razenamah^  that  it  had  been  extorted  from 
him  by  menaces  and  diu-ess.  The  statements  contained 
in  his  petition,  wherein  he  set  forth  the  cii'cumstances 
under  which  he  withdrew  his  principal  appeal  in  the 
suit,  were  to  the  folloT^dng  effect : 

"That  owing  to  his  blindness,  and  the  various  dis- 
advantages to  which  he  Avas  thereby  subjected,  the  pro- 
ceedings in  this  complicated  and  protracted  suit  had 
been  chiefly  conducted  by  his  Dcivan*  fGrudlmr  KurJ^ 
and  his  3IoJc]itar-\  (Blwlonath  SenJ  :  that  the  present  Ee- 
spondent  and  Ram  Koomar  Birm,  one  of  the  Defendants 
in  the  original  cause,  the  contriver  of  the  plot,  being 
apprehensive  that  upon  the  appeal  to  England  a  decree 
of  the  estate  would  be  given  in  favour  of  the  Appellant, 
seduced,  by  means  of  large  bribes,  Grudhur  Kur^  and 
Blwlonath  Sen^  and  other  servants  of  the  Appellant, 
who  were  present  in  Calcutta  for  the  management  and 
communication  of  the  affaii's  under  suit ;  on  which  the 
said  Grudhur^  coming  to  the  Appellant  at  Moorsliedalad, 
stated  orally,  as  if  from  the  Respondent,  that  the  estate 
of  Mysadil  was  the  Appellant's  by  right ;  that  he,  the 
Eespondent,  through  the  seduction  of  ill-meaning  per- 
sons, having  claimed  it,  prevailed  by  contending  that 
*  Chief  revenue  servant.  t  Agent. 
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he  was  lieii'  to  it,  and  thus  obtained  a  decree  in  his  1836. 
favor ;  that  he  now  only  asked  of  the  Appellant  an  Motee  Lal 
allowance  to  live  upon,  and  the  Appellant  might  enter  ^^^iya 
upon  and  possess  the  estate,  which  belonged  to  him ;  "^^^Q^gQ^™ 
that  by  this  falsehood  the  said  Grudhur  di'ew  the  Appel- 
lant and  his  family  from  MoorsJiedahad  to  Bydahantce^ 
in  which  place,  havrng  lodged  his  family,  he  kept  the 
Appellant  for  nearly  a  month  prisoner  in  a  vessel  called 
a  hudf/eroio.  At  last,  in  breach  of  the  promise  he  had 
made  at  Moorshedahctd,  he  threatened  that  if  the  Appel- 
lant did  not  withdraw  his  appeal  to  Enrjland,  and  give 
in  a  deed  of  agreement,  he  would  put  the  Appellant  to 
death ;  and  that  Ram  Koomar  and  others,  joining  in  the 
threat,  determined  to  take  away  the  life  of  the  Appel- 
lant, who,  as  he  alleged  then,  thought  that  his  faithless 
servants  had  all  been  seduced  by  the  Eespondent,  and 
that  there  was,  therefore,  no  remedy  but  to  comply  with 
what  was  required.  With  the  detennination,  then,  that 
having  afterwards  infomied  the  Judges  of  the  Sudder 
of  the  circiunstances,  he  should  obtain  redi'ess,  he  an- 
swered to  these,  his  mortal  enemies,  that  they  should 
carry  him  before  the  Judges  of  the  said  Comi;,  where 
he  would  deliver  his  deed  of  retraction.  That  accord- 
ingly, ha\Tng  removed  liim  thence,  they  stated  that  the 
Zillah  Com-t  of  the  Twenty-fom-  Pergimnahs  was  at 
hand,  and  the  records  of  all  Com-ts  alike,  and  that  he 
should  enter  the  deed  of  relinquishment  in  that  Court, 
otherwise  that  they  would  immediately  put  him  to 
death;  that  having  said  this,  they  sealed  with  the 
Appellant's  seal,  which  was  in  possession  of  BJiolonath 
Se?i,  some  j)apers  which  they  had  probably  drawn  up 
previously  to  suit  their  purpose,  and  presented  them, 
and  stated  to  the  Appellant  that  they  had  sealed  a  peti- 
tion and  deed  of  retraction  with  the  Appellant's  seal, 

VOL.    I.  B 
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1836.  and  presented  them.  At  that  time  the  Appellant,  as  he 
MoTEE  Lal  alleged,  supposing  that  if  that  place  were  indeed  a  Zillah 
Opudhiya  Qq^j,^  jj-g  enemies  could  never  have  said  with  such 
jooouKNATH  assurance,  that  if  he  would  not  deliver  a  deed  of  relin- 
quislnnent  they  would  kill  him,  he  saw  no  remedy  but 
patience  and  silence;  that  after  that,  ten  or  twelve 
officers  fj)eadahsj  carried  him  thence  in  custody  to  Per- 
sadnugur,  which  is  close  to  the  house  of  Ram  Koomar, 
and  there  kept  him  some  days  in  a  state  of  imprison- 
ment :  afterwards,  having  taken  him  to  Mysadil^  they 
kept  him  in  close  custody  of  several  keepers ;  but  that 
the  name  of  Earn  Koomar  aforesaid  having  been  entered 
for  three  anas  in  sixteen  (18|  per  cent.)  of  the  said 
estate,  he  had  been  less  watchful  in  the  custody  of  the 
Appellant,  who,  deeming  the  opportunity  a  boon,  came 
imder  the  guidance  of  a  single  person  to  CalcuUaP 

The  Eespondent,  upon  being  called  upon  by  the 
Court  of  Suddcr  Dewannjj  to  give  an  answer  to  the 
statements  contained  in  the  foregoing  petition,  endea- 
voured to  expose  the  extravagance  and  improbability 
of  the  Appellant's  story,  and  declared  that  it  was  en- 
tirely devoid  of  truth,  wholly  untenable,  and  inconsis- 
tent with  reason ;  that  both  prior  and  subsequent  to 
the  filing  of  the  razenamah  the  Appellant  was  attended 
by  about  fifty  or  sixty  hurgimdasses*  and  other  servants, 
which  was  still  the  case ;  and  the  Eespondent  observed, 
that  if  the  Appellant  had  really  entertained  those 
apprehensions  in  regard  to  his  personal  safety  wliich 
he  had  stated  in  his  petition,  what  could  have  been 
his  reason  for  omitting  to  send  information  of  them, 
through  the  servants  attached  to  liim,  to  liis  Vakeels 
and  other  friends  in  Calcutta,  such  as  Gopal  Inder 
Narain,  his  bail  for  enforcing  the  Zillah  decree,  to  Kale- 

*Men  armed  with  matchlocks. 
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churn  Kuldar^  his  secm-ity  for  expenses  in  appeal  to 

the  Kinsr  in  Council,  and  to  Bahoo  Gopee  3Iohim  Tha-  Motee  Lal 
,  .  I         ,     .  I  n  Opudhiya 

koor^  his  pati'on  and  protector,  who  were  all  persons         ^, 

of  great  respectability  ?  for  by  theii-  interference  he  ^"^^^J^*^^™ 
might  have  avoided  all  those  fears.  The  Eespondent 
also  stated,  that  after  the  admission  of  the  rasenamah 
the  Appellant  went  to  Persadnugur  fi'om  a  di-ead  of  his 
creditors,  and  took  a  house  adjoining  to  the  police ;  that 
he  proceeded  from  that  place  to  Mysadil,  erected  a  new 
house  at  Bausdoojwrc,  and  engaged  in  commercial 
speculations  ;  and  that  the  real  truth  was,  that  after  he 
had  withdi'awn  his  appeal  from  a  consideration  of  its 
hopelessness,  he  had  been  persuaded  by  Gopal  Lider 
Narain  and  several  opulent  persons  in  Calcutta  to  re- 
new it  by  his  recent  petition :  and  the  Eespondent 
insisted,  that  after  the  execution  by  the  Appellant  of 
the  rasenamah,  and  filing  it  in  a  Coui't  of  Justice,  and 
its  admission  by  that  Court,  he  could  not  be  permitted 
to  render  that  instrmnent  null  and  void  ten  months 
subsequent  to  those  events ;  that  the  Eegulations 
established  by  the  Government,  the  imiform  practice 
of  the  Coiu'ts,  and  every  species  of  justice,  militated 
against  such  an  idea. 

On  the  ^i\\QiAii[just^  1809,  ^a  Sudder  Dewanny  Adatv- 
liit  inteiTogated  the  Appellant  personally  in  relation  to 
the  particulars  set  forth  in  his  petition.  Although  his 
answers  corresponded  with  those  particulars,  the  Court, 
consisting  of  John  Hcrhert  Harington  and  James  Stuart, 
Esquires,  were  of  opinion,  that  there  was  no  reason  to 
suspect  that  the  Appellant  had  not  filed  the  razcnamah 
with  his  own  fi'ee-will  and  consent,  and  that  the  asser- 
tion of  the  Appellant,  that  he  was  confined  and  com- 
pelled by  menaces  to  file  it,  brought  forward  after  a 
lapse  of  ten  months,  did  not  appear  to  be  entitled  to 
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1836.       credit ;  liis  petition  was,  therefore,  deemed  inadmissible 
MoTEE  Lal  by  the  Court. 

y^  The  Appellant  thus  finding  himself  without  remedy 

^^^GuEot™  ^^  ^^^  Siidder  Dewanny  Adawlut^  preferred  an  indict- 
ment in  the  Supreme  Coui*t  of  Calcutta  against  Grud- 
Imr  Ku7\  Ram  Koomar  Birm,  Bholonath  Sen,  and  Hurry 
Deb  Roy,  for  an  assault  and  false  imprisonment,  and 
compelling  him  to  execute  the  ra%enamali  in  question. 

This  indictment,  which  was  so  framed  as  to  include 
only  the  imprisomnent  of  twenty-two  days  suffered 
within  the  Jiuisdiction  of  the  Supreme  Court,  came  on 
for  trial  on  the  14th  of  December,  1810.  The  trial  lasted 
five  days,  and  on  the  19th  ol  December,  1810,  the  jury 
found  all  the  Defendants  guilty.  The  judgment  there- 
upon was  signed  on  the  22nd  December.  GriidJmr  Kur 
was  sentenced  to  two  years  and  a  half  imprisonment  in 
the  common  jail  of  Calcutta,  dming  that  time  to  be 
once  placed  in  the  pillory,  to  pay  a  fine  of  5,000  rupees 
to  the  King,  and  to  give  secimty  for  his  good  behaviour 
for  five  years,  himself  in  5,000  and  two  securities  in 
2,500  rupees  each.  Ram  Koomar  Birm  and  Hurry 
Deb  Roy  were  sentenced  to  two  years  imprisomnent, 
to  be  once  placed  in  the  pillory,  to  pay  fines  to  the 
King  of  5,000  rupees  each,  and  to  give  security  for 
their  good  behaviour  for  five  years,  themselves  in  5,000 
rupees  each,  and  two  sureties  for  each  in  2,500  rupees 
each.  Bholonath  Sen  was  sentenced  to  three  years  im- 
prisonment, to  be  once  placed  in  the  pillory,  to  pay  a 
fine  of  one  rupee  to  the  King,  and  to  give  security  for 
his  good  behaviour,  himself  in  2,000  rupees,  and  two 
sureties  in  1,000  rupees  each. 

The  Defendants  appealed  from  this  judgment  of  the 
Supreme  Court  to  His  Majesty  in  Council ;  but  upon 
the  hearing  of  the  appeal,  His  Eoyal  Highness  the 
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Priucc  Regent,  acting  for  and  on  behalf  of  His  Majesty,        ^^^• 
on  the  11th  of  June,  1812,  affirmed  the  said  judgment.   MoteeLat 

Eelying  upon  this  judgment,  the  Appellant  suhso-  pu^i^ts-a 
quently  brought  an  action  of  ejectment  against  the  "^^Jj^J^™ 
Respondent  in  the  Supreme  Court,  for  three  houses 
situate  within  its  jiuisdiction,  claimed  by  him  under 
the  same  title  with  the  Zemindar fj  which  is  the  subject 
of  the  present  suit.  The  Supreme  Court,  after  going 
at  great  length  into  the  merits  of  the  case,  gave  judg- 
ment in  favour  of  the  Appellant  on  the  17th  of  Marchj 
1812.  To  this  judgment  the  Respondent  submitted, 
never  having  appealed  thercfi'om.     . 

The  title  to  the  property  which  was  the  subject  of 
the  decree  of  the  Suclder  Dcvmnnij  Adcmlut  sought  to 
be  appealed  against,  and  the  title  to  the  property  which 
was  the  subject  of  the  above  ejectment  suit  in  the 
Supreme  Court,  were  admitted  by  the  Respondent  to 
be  one  and  the  same. 

After  having  obtained  the  fojegoing  verdict  and 
judgment,  the  Appellant,  on  the  21st  August,  1812,  pre- 
sented two  petitions  to  the  Siidder  Dewanny  Adcmlut, 
one  of  which  prayed  for  a  re-hearing  of  his  case,  and 
the  other,  which  was  founded  on  the  verdict  given  on 
the  indictment,  prayed  for  the  re^dval  of  his  appeal 
from  the  Sudder  Court's  decree.  Upon  the  foimer  of 
these  two  petitions  the  Com-t,  on  the  IGth  Decemher^ 
1814,  ordered  that  the  Appellant's  prayer  for  a  review 
be  rejected.  With  reference  to  the  other  petition,  it 
was  thought  expedient  by  the  Coui't,  in  order  to  as- 
certain the  tiTith  of  the  Appellant's  statement  of  what 
took  place  in  the  Zillah  Coui-t  of  the  Twenty-four 
Pergunnahs,  that  the  evidence  of  Mr.  Ravenscroft 
should  be  taken  ;  and  on  the  26th  February^  1813,  an 
Order  was  passed  for  that  piu'pose.     That  gentleman 
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1836.  ^     -^as  accordingly  examined  in  Com-t,  upon  oath,  in  the 
MoTEE  Lal  presence  of  both  parties,  on  the  4th  of  March,  1813. 
y^  From  his  examination  it  appeared,  that  in  the  proceed- 

"^"GTOot™  ingsof  t^QZillah  Conrtof  the  Twcnty-foiu\  Per^2m- 
nahs,  the  Appellant  was  in  fact  asked  whether  he  en- 
tered the  razenamah  of  his  own  free-will  and  consent, 
and  his  motive  for  presenting  it  in  that  Court  instead 
of  the  Coiu-t  of  Siidder  Dewannjj,  by  one  of  the  officers 
of  the  Court ;  that  Mr.  Ravcnscroft,  observing  that 
the  Appellant  was  blind,  took  the  Appellant's  evi- 
dence with  very  particular  care,  and  that  what  the 
Appellant  said  was  exactly  taken  down ;  that  whilst 
the  proceedings  were  going  on,  the  witness  (Mr.  Ra- 
venscroftj  was  sitting  in  open  Coui't,  and  the  Officers 
of  the  Court,  the  Vakeels,  and  people,  were  in  public 
attendance  at  the  time,  and  that  the  Appellant  did  not 
exhibit  any  sjmiptoms  of  fear  or  apprehension. 

After  considering  this  evidence  and  the  whole  state 
of  the  cause,  the  Siulder  Adcmlut,  on  the  9th  of  November, 
1814,  determined  that  the  sentence  of  the  Supreme 
Coiu't  in  a  criminal  case  could  not  in  any  way  be 
admitted  as  evidence  in  a  civil  case  in  their  Court,  and 
required  the  Appellant's  VaJcecls  to  produce  evidence 
in  support  of  the  allegation  in  the  petitions  touching 
the  execution  of  the  razenamah.  Before  any  evidence 
was  produced,  the  Stidder  Adaiolut,  by  an  Order  dated 
16th  Decemler,  1814,  declared  the  prayer  of  the  peti- 
tion for  a  review  to  be  inadmissible. 

At  a  subsequent  date  (viz.,  in  JoAiuary,  1815)  the 
Appellant  produced  witnesses  before  the  third  Judge 
of  the  Suddcr  Adawliit  to  prove  diu'ess  subsequent  to 
the  delivery  of  the  razenamah. 

The  Eespondent  produced  evidence  to  contradict 
this,  and  to  prove  that  |thc  Appellant,  notmthstanding 
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his  raiilt  and  blindness,  had  aetnally  carried  on  at  Kal-       ^^^^* 
Jcacoond  an  active  and  diversified  trade.     No  additional  Motee  Lal 
evidence  was  addnced,  either  to  confirm  or  disprove  y^ 

the  imprisonment  of  the  Appellant  previously  to  the  *^"quuo^^" 
delivery  of  the  razenamali  or  of  the  circnmstances 
which  occurred  on  that  occasion.  The  notes  of  the 
Judge  of  the  Supreme  Coiu't  on  the  trial,  and  the 
evidence  of  Mr.  Ravenscroft,  were  considered,  both 
by  the  Coiu't  and  parties,  as  sufficient  upon  those 
points. 

On  the  12th  of  April,  1815,  the  Court  of  Suddcr  De- 
wanny  declared  that  the  Appellant's  statement  regard- 
ing the  razenamali  of  the  7th  September,  1808,  by  which 
he  relinquished  the  appeal  of  his  case,  had  been  by  no 
means  established,  and  that  there  was  no  necessity  for 
reversing  the  Orders  passed  by  that  Court  on  the  9th 
of  September,  1808,  and  the  4th  August,  1809,  and, 
therefore,  ordered  that  the  prayer  of  Appellant  for 
the  revival  of  his  appeal  to  England  should  be  rejected, 
but  that  an  appeal  from  that  their  final  Order  should 
be  admitted,  on  his  filing  a  petition  for  it  and  giving 
security  for  costs,  in  which  case  copies  of  all  the  papers 
and  proceedings  in  the  principal  suit  itself,  and  the 
decisions  of  the  Zillah  and  Provincial  Comets,  and  the 
decree  of  that  Court  given  on  the  20th  November,  1807, 
should  be  prepared  for  transmission  to  the  King  in 
Council  at  the  Appellant's  expense. 

The  Appellant  having  complied  with  the  conditions 
of  the  Order  of  the  12th  April,  1815,  an  appeal  from 
the  judgment  contained  therein  was  admitted  by  the 
Sudder  Adaivlut,  and  the  Appellant  submitted  that  the 
same  ought  to  be  reversed,  and  that  he  ought  to  be 
permitted  to  appeal  fi'om  the  decree  of  the  20tli 
November,  1807,  for  the  following  reasons: — 

I ,     Because  the  evidence  adduced  in  the  Coiut  below, 
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183(3.        and  esi^ecially  when  taken  in  conjunction  with  the  civil 

MoTEE  Lal  and  criminal  proceedings  in  the  Supreme  Court,  (the 

Opudhiya    ^-^^j  ^^^^^  ^1  which  proceedings  were  on  the  present 

joGouBNATH   occasiou  admitted  by  the  Eespondent,  and  the  criminal 

part  having  been  since  confirmed  by  the  Privy  Council 

on  appeal,)  satisfactorily  proved  that  direct  force  and 

fraud  were  employed  by  the  Eespondent  in  obtaining 

and  perfecting  the  razcnamah,  which  ought,  on  that 

account,  to  be  pronounced  invalid. 

II.  Because,  even  if  direct  fraud  or  duress  should 
not  be  deemed  sufficiently  established,  yet  the  whole 
evidence  relating  to  the  razenamah  raised  such  strong 
presumption  of  unfair  dealing  on  the  part  of  the  Kc- 
spondent,  and  doubt  about  what  actually  took  place 
in  the  Court  of  the  Twenty-four  Pcrgunnahs^  on  an 
occasion  where  the  helplessness  of  the  party  and  largo 
amount  of  the  property  called  for  peculiar  vigilance, 
that  the  judgment  complained  of  ought  in  equity  to 
be  set  aside,  both  upon  general  grounds  and  the  special 
circumstances  of  the  case. 

The  Eespondent,  on  the  other  hand,  submitted  that 
the  Order  of  the  12th  Ajwil^  1815,  ought  to  be  affirmed, 
and  the  appeal  thereupon  dismissed,  for  the  following 
reason : — 

Because,  from  the  whole  evidence  adduced  and  laid 
before  the  Suddcr  Dewanmj  Adtmlut  with  regard  to  the 
razenamah  in  question,  even  if  the  proceedings  in  the 
Supi-eme  Com-t  were  admissible,  no  other  conclusion 
could  justly  be  formed  than  that  it  was  the  result  of 
a  fair  compromise  between  the  parties,  freely  and 
voluntarily  executed  by  the  Appellant;  and  that  if 
any  consideration  for  the  abandonment  of  a  vexatious 
claim  were  necessary,  it  was  founded  upon  a  good  and 
valuable  consideration  moving  from  the  Eespondent 
and  accepted  by  the  Appellant. 
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Opudhiya 

V, 

JUGGDRNATH 

GUBG. 


Mr.  Miller,  K.C,  and  Mr.    Wi>/ram,  K.C,  for  the     J836^ 
Appellant,    cited    Barmlci)   v.    Powell  (1    Ves.,   Motee  Lal 
Sen.,  287),    Dw/v.  Earl  of  Fife  (1  ^haw,  House 
of   Lords   Eeports,    498),    Sheikh   Daho   v.    The 
Collector  of  Purnea  (4  Ben.  SucL  Deio.  Eep.  80). 
Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloijd,  for  the 

Eespondent,  were  not  called  bj'  the  Coiu't. 
Lord  Brougham  : 

We  are  of  opinion,  in  the  first  place,  that  the  onus 
of  proof  lies  clearly  upon  the  Appellant — the  affirma- 
tive of  the  question,  was  or  nut  this  razenamah  ob- 
tained by  diu'ess?  And  though  fraud  also  is  mixed 
up  in  this  question  of  duress,  it  is  principally  a  ques- 
tion of  dui-ess,  whether  or  not  there  was  a  conspii*acy 
by  these  persons  to  obtain  from  him  this  release :  and 
we  are  of  opinion  (as  indeed  there  is  no  occasion  to 
argue  that  point)  that  the  onus  lies  upon  the  Apellant 
to  satisfy  the  Court  here,  as  it  lay  upon  him  to  satisfy 
the  Court  below,  that  there  was  such  a  case  of  duress 
or  fi-aud  by  which  the  razenamah  was  obtained.  It  is 
not  sufficient  to  say  that  it  is  a  case  of  doubt ;  that  it 
is  not  perfectly  clear,  that  the  Appellant  was  a  free 
agent ;  that  there  may  be  suspicions  on  the  conduct  of 
the  other  party  ;  or  that  there  is  a  possibility,  and  that 
there  may  be  gromid  for  the  conclusion,  that  it  was  not 
his  own  act.  That  is  not  sufficient :  mere  possibilitj^ 
or,  even  to  go  fiu-ther,  probability,  that  there  may  have 
been  such  an  origin  of  the  transaction,  is  not  sufficient 
to  entitle  the  Coiu't  to  set  aside  this  razenamah.  We 
are  of  opinion,  that  there  is  not  sufficient  to  satisfy  us, 
and  that  the  evidence  ought  not  to  have  satisfied  the 
Coui't  below,  that  such  duress  or  fraud  was  resorted 
to  in  obtaining  the  razenamah  ;  and,  consequently,  we 

think  that  the  right  conclusion  has  been  come  to. 
YOL.  I  g 
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183G.  The  other  poiut  that  has  been  taken  is,  that  the 

MoTEE  i;AL  questlon  before  the  Court  below,  and  brought  by  appeal 
^^/^^^'^  before  us,  is,  whether  or  not,  there  was  gi'ound  for 
'^"'gurg'^^"  fiu-ther  iuquiiy,  and  that  the  Coui-t  below  did  not  give 
an  oppoitimity  to  thc^  parties  to  adduce  all  the  evidence 
they  were  in  posssession  of.  Here  again  wc  are  of  opi- 
nion, that  the  proof  lies  upon  the  Appellant ;  and  that, 
complaining  as  he  now  does  that  he  had  not  an  op- 
portimity  of  giving  liis  evidence  to  the  Court  below,  it 
is  for  him  to  show  from  these  proceedings  that  he  was 
ready  to  produce  evidence,  and  oftered  that  evidence, 
and  that  the  Com-t  rejected  it.  On  the  contrary, 
taking  the  statement  which  we  have  of  what  took  place 
below  principally  from  that  on  which  both  parties  most 
rely,  as  well  as  upon  tlie  more  formal  and  distinct  ac- 
count of  those  proceedings,  namely,  tlie  statement  of 
Mr.  Stuart^  the  thiixl  Judge's  judgment,  it  rather  ap- 
pears that  a  certain  mode  of  inquiiy  was  pointed  out ; 
that  a  particular  mode  of  taking  the  evidence  was 
suggested ;  and  that  there  was,  we  mil  not  say  acqui- 
escence of  the  parties  in  that  mode,  (for  it  is  not  ne- 
cessary in  that  case,)  but  there  was  no  objection  by  the 
parties ;  and  that  there  was  no  evidence  tendered  by 
them  which  the  Court  refused  to  hear :  consequently, 
we  are  of  opinion,  that  upon  that  ground  also  the  Ap- 
pellant has  failed ;  that  he  has  not  satisfied  us  that  he 
tendered  evidence,  which  was  rejected ;  and  that  upon 
the  whole  of  the  trial  the  question  was  substantially 
gone  into ;  the  only  evidence  v,  hicli  he  did  adduce 
having  been  examined  by  the  Court,  and  he  ha™g 
had  the  benefit  of  that  examination.  Under  tlie  cir- 
cumstances, however,  of  the  case,  while  Ave  affirm  the 
Order  of  the  Coui't  below  upon  the  grounds  I  have 
stated,  we  do  not  think  that  costs  ought  to  be  given. 
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MU.S8UMAT    l^EEBY    ImAMAX,    wklo^T  ]  j.  ^^,,,i* 

of  SlLVli  KlIADIM  HOOSSAIX       .       .  )  ^ 

0;^  appeal  from  the  Sudder  Dcwann?/  Adawlut  of  Bengal 

()X  the  14th  day  of  September  1813,  the  present  Ap-  ^g^i,  ,<t  sotk 
pollaiit  instituted  tliis  suit  in  the  Pro^-incial  Court  for  Noy^^i8oG. 
the  division  of  Patna  against  the  Eespondcnt,  for  the     Thoughtlie 
recovery  of  an  extensive  estate,  consistiag  of  several  p^J^JiJirto^ 
entii-e  villages,  and  of  houses  and  lands,  situate  in  the  *p^^„^;';f;'^g 
t^vo  Zillahs.  Benares  and  Tirhoot,  and  in  the  city  of  aie°iiot  at  aU 

■  ,  ,,  ^  1  St  of  the  uatui-© 

P«iy/«,  the  yearly  produce  or  value  whereotwas  repre-  of  conclusiv% 
sented  as  amounting  to  rupees  12,706,  exclusive  of  the  ^^jjf ^'JJ'^  g,. 
value  of  dwclliu'::^s,  stated  to  be  worth  rupees  1,500.       jniiations 

""  •  themselves 

*  Freaent  :  Lord  Brougham,     Mr.   Baron   Parke,    Mr.  Justice  pioyidin^ 

,       „     ,  '^  ..•     TT    1      afrainst  that) 

Bosauquet,  the  Chief  Judge  of  the   Bankruptcy    Court,  bir  Hyde   yet  as  the  act 

Kast,  and  Sir  Alexauder  Johnston.  of  registra- 

tion after  a 
proclamation  amounts  tea  public,  open,  andnotorious  assertion  of  title  on 
the  one  side,  the  omission  to  register,  unexplained  by  proof  of  the  ill- 
health  of  the  Claimant,  or  absence  in  a  distant  countiy  ,orignorance  aflbrd 
equally  strongpresumption  of  the  non-existence  of  any  title  on  the  other. 
"WTien,  therefore,  a  party  sought  to  obtain  ix)ssession  of  certain  proper- 
ty denominated  a  Jfu^^Wii/i-mo-s/i,  against  a  Defendant,  whose  adverse  pos- 
session had  existed  fiom  1761,  upon  the  allegation  that  such  adverse 
possession  was  in  the  character  of  Agent  to  the  Plaintiff,  the  Judicial 
Committee  held  (affirming  the  judgment  of  the  Com-t  below)  that  the 
proof  of  such  agency  lay  on  the  I'laintili" ;  and  the  balance  of  evidence 
being  in  favour  of  the  Defendant's  right  to  possession,  the  cii-cumstance 
of  his  having  registered  himself  as  owner  in  1797,  without  any  opposi- 
tion or  subsequent  claim  to  register  on  the  part  of  the  Plaintiif,  and 
having  continued  in  undisturbed  possession  fi-om  that  period,  was  con- 
clusive against  the  claim  set  iip  by  the  Plaintiff. 

Scmhlc,  copies  of  docimicnts,  for  the  originals  of  which  no  proof  was 
given  of  search,  cannot  be  receiyed  as  secondary  evidence. 
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1836  Some  portions  of  the  estate,  the  i)articulars  of  which 

Meer  U8D-  were  specified  in  a  schedule  to  his  plaint,  were  not  in 

ooLLAn      ^i^g  possession  of  the  Eespondent,  but  had  been  alien- 

MussuMAT    ated  many  j^cars  before  by   persons  through  whom 

Imama^'.     the  Eespondent  derived  title.     With  these  exceptions 

the  Respondent  was  in  possession  of  the  whole,  and 

claimed  to  be  entitled  thereto  as  owner,   by  a  title 

adverse  to  that  set  up  by  the  Appellant. 

The  greater  part  of  the  villages  and  lands  in  ques- 
tion had  been  derived  under  Badshahec,  or  royal  grants 
made  long  prior  to  the  12th  of  August^  1765,  the  date 
of  the  East  India  Company's  accession  to  the  Deioanny. 
The  earliest  grant,  Avhich  in  the  com^se  of  the  proceed- 
ings in  the  Provincial  Court  was  adduced  in  evidence, 
was  dated  as  far  back  as  the  year  1604  a.  d.  The  vil- 
lages and  lands  respectively  comprised  in  these  grants 
were  granted  either  as  "  Ayma^^''  Avhich  signifies  an  al- 
lowance to  pious  or  learned  persons  of  the  Mahomedan  • 
religion,  or  as  "  Muddud-mash^'  or  aids  for  subsistence, 
and  the  majority  of  the  grants  had  been  made  to 
descendants  of  8yud  Mahomed  Peer  Diimreah^  and 
to  their  retainers  and  dependants,  for  maintenance, 
and  for  the  support  of  the  tomb  of  Mahomed  Peer 
Dumreah^  a  Mahomedan  saint,  in  or  near  the  City  of 
Patna^  and  of  a  religious  establishment  connected 
therewith,  of  which  the  descendants  of  Peer  Dumreah 
were  the  heads,  under  the  title  of  "  Sijjada-nashiny 

The  nature  of  the  property  in  dispute  is  specified 
and  described  by  Regulation,  XXXVII.,  of  the  Bengal 
Government,  a.  d.  1793,  entitled  "  A  Regulation  for  re- 
enacting,  with  modifications,  the  rules  passed  on  the 
23rd  Aprils  1788,  and  subsequent  dates,  for  trying  the 
validity  of  titles  of  persons  holding  or  claiming  a  right 
to  hold  AUuij/gah,  Jag  hire,  and  other  lands  exempt  from 
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the  payniont  of  public  reYcnue,  nuclei"  grauts  termed        i^*^^- 

Badshahee^  or  royal  grants,  and  for  determining  "when  Meer  Usd- 

certain  grauts  of  that  description  shall  be  considered  ^, 

to  have  expired  ;  and  for  fixiufr  the  amoimt  of  the    MrssrMAx 

^  '  ^  Beeby 

pubhc  revenue  to  be  assessed  upon    the  lands,   the     Imamax 

grants  for  which  may  expii'e,   or  be  judged  invalid, 

passed  on,"  &c. 

By  section  ii,  it  is  enacted,  that  Altumgah^  Jagkire^ 
Ayma^  3Iuddud-mash^  or  other  Badshahee  grants  for 
holding  lands  exempt  fi'om  the  papnent  of  revenue, 
made  previous  to  the  12th  Aifgust,  1765  (the  date  of 
the  Company's  accession  to  the  Dewamiij\  shall  be 
deemed  valid,  provided  the  gi'antee  actually  and  bond 
fide  obtained  possession  of  the  land  so  granted  previous 
to  that  date,  and  the  grant  shall  not  have  been  sub-  • 

sequently  resimied  by  the  Officers    or  orders  of  the 
Government. 

By  section  xv,  "  AUumgah,  Ay  ma,  and  Muddad-mash 
grants  are  to  be  considered  as  heretlitary  tenures. 
These  and  other  grants,  which  from  the  terms  or 
nature  of  them  may  be  hereditary,  and  are  declared 
valid  by  this  Ecgulation,  or  which  have  been  or  may 
be  confirmed  by  the  British  Government,  or  any  of 
its  Officers  f)osscssing  competent  authority  to  confirm 
them,  are  declared  transferable  by  gift,  sale,  or  other- 
wise ;  and  all  persons  succeeding  to  such  grants,  by 
whatever  mode,  are  requii'ed  to  register  their  names  in 
the  office  of  the  Collector,  within  six  months  after  they 
may  succeed  to  the  grant.  But  all  such  purchases 
are  to  be  considered  as  made  at  the  risk  of  the  pui'- 
chaser  ;  and  in  the  event  of  the  grant  not  proving 
hereditary,  or  not  to  have  been  made  or  confirmed  by 
the  British  Goveiiunent,  or  its  Officers  possessing  com- 
petent authority,  the  transfer  is  not  to  preclude  the 
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land  from  being  subjected  to  tlie  payment  of  reveniio 
under  this  Eegulation.  Jaghires  are  to  be  considered 
as  life  tenures  only,  and,  with  all  other  life  tenures, 
are  to  expire  with  the  life  of  the  grantee,  unless 
otlierwise  expressed  in  the  grant." 

By  sections  xvii,  xviii,  xix,  xx,  xxi,  and  xxii,  the 
manner  of  preparing  the  register,  and  requii'ing  parties 
to  enter  their  grants  is  provided,  and  by  section  xxiii 
it  is  expressly  declared,  "  that  the  registry  of  a  grant 
luider  that  Eegulation  is  not  to  be  considered  as  an 
admission  of  the  right  of  the  person  in  whose  name  it 
may  be  registered  to  the  property  in  the  soil,  nor  of 
the  validity  of  his  grant  ;  any  person  being  at  liberty 
to  sue  in  the  Dewamvj  Adawlut  for  the  former,  and 
being  liable  to  be  sued  for  the  redemption  of  the  grant 
by  the  Collector,  with  the  sanction  of  the  Board  of 
Ecvenue,  in  the  event  of  it  appearmg  to  that  Board 
that  the  grant  was  invalid." 

On  the  part  of  the  Appellant  it  was  contended  that 
the  word  ''  land,"  as  used  in  the  above-mentioned  Ee- 
gulation and  others,  when  applied  to  the  subject  of  a 
Badshahee^  or  royal  grant,  was  not  confined  to  the  soil 
only,  but  included  the  Government  share  of  the  pro- 
duce, and  Avas  in  fact  the  land  revenue  of  the  State. 
This,  however,  and  some  other  minor  points  as  to  the 
identity  of  the  lands  in  question,  was  disputed  by  the 
Eespondent,  upon  which  no  decision  was  come  to  in 
the  Coiu't  below. 

The  entii'c  property,  which  was  the  subject  of  the 
suit,  was  originally  nested  in  Mccr  Nujecm-ood-dcen 
Ahj^  from  whom  both  the  Appellant  and  Eespondent 
derived  title,  and  who  was  Sijjada-na^hln^  one  liunth'cd 
and  twent}'-six  3-ears  before  the  institution  of  the 
suit,  and  in  vii'tuc  of  the  settlement  made  upon  his 
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Tuannago  Avith  Mussumat  Asmah  (tlic  Appellant's  great-  ^^^^ 
grcat-amit),  slie  became  absolute  o\nicr  of  the  pro-  Meer  Usd- 
perty  upon  his  death.  3f us sumat  Asmah  appointed  her 
father,  Syud  Ally  Mahomed^  and  her  own  brother,  Sijiid 
Iloossain^  otherwise  Syud  Meer\  managers  of  the  pro- 
pertj'',  and  in  the  reigns  of  Feeroksccr  and  Mahomed 
renewed  grants  of  some  of  the  villages  were  made 
out  in  theii'  names. 

3Iussumat  Asmah  afterwards  ti'ansfeiTed  the  whole 
of  the  property  to  Iloossaiii^s  son,  named  Syiid  Usd- 
oollah,  the  Appellant's  grandfather,  and  appointed  him 
Sijjada-7iashm,  or  religious  superior,  at  the  threshold 
or  shrine  of  Syud  Maho?ned  Peer  Dtimreah,  in  the  city 
of  Patna. 

The  Appellant  made  out  his  title  to  the  property 
by  iidieritanee  from  his  grandfather,  the  above-named 
Syud  Usd-oollah,  to  whom  the  property  was  so  con- 
veyed. 

The  following  statement  of  the  relationship  of  the 
material  parties,  was  alleged  and  proved  by  the  Appel- 
lant. The  accuracy  of  this  statement,  and  the  posses- 
sion of  the  entire  property  by  Mecr  Niijeem-ood-deen 
Aly^  and  the  legal  capacity  of  Mussumat  Asmah  to 
alienate  the  property,  were  denied  by  the  Eespon- 
dent. 

Syud  Aly  Afaliomed. 


I 

Meer  N\ijeem-ood-df eii  Aly, 

who  married  Jlnssunint  Reoby  Asmali, 

the  Ai)pell:int'8  great-gruat-aunt. 


SyU'l  Hoossain, 
the  Appellant's  gieat-grandfalher. 

Syud  Usd-oollah. 
The  Appellant's  graudfather, 

Syud  Meer, 
the  Apjiellant's  father. 

Appellant. 


Syud  Usd-oollah  being  invested  with  an  office  for  re- 
ligious instruction  and  initiation  at  Bhogidporc^  which 
required  his  presence  at  that  place,  was  prevented  from 
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residing  at  Patna.  The  same  reason  continuing  to 
operate  upon  tlie  succeeding  owners  of  the  property, 
Bhofjidpore  remained  the  family  residence  of  the  Ap- 
pellant and  his  ancestors,  aiid  the  property  at  Patna 
was  placed  in  the  hands  of  agents  or  deputies. 

The  first  agent  or  deputy  appointed  to  manage  the 
property  after  it  came  into  the  possession  of  Syud  Usd- 
oollah  was  Syed  Moozuffcr^  his  cousin-germau,  and  on 
the  death  of  Syud  Moozuffer,  ^yiul  Usd-oollah  deputed 
Meer  Gholam  Iloosain  to  fill  the  same  office. 

On  the  death  of  Syud  Usd-oollah^  Syud  Meer,  the 
Appellant's  father,  succeeded  to  the  estates,  and  on  the 
death  of  the  deputy,  Meer  Gholam  Hooseain,  he  nomi- 
nated Meer  Gholam  Kullundar,  his  own  brother-in-law, 
as  hisMeputy. 

Meer  Gholam  Kidlundar  died  in  1761,  and  upon  his 
death  Beeby  Zenut  petitioned  the  Appellant's  father  to 
appoint  her  the  Agent  or  deputy.  This,  in  considera- 
tion of  his  relationship  to  her,  he  accordingly  did. 

Beeby  Zeenut  died  in  the  year  1809,  and  the  affairs 
of  the  establishment  were  conducted  by  Meer  Khadim 
Hoossain,  who  was  a  nephew  of  hers,  and  a  cousin  of 
the  Appellant. 

3Ieer  Khadim  Hoossaiii  managed  the  property  for 
four  years,  and  died  about  1219  Fusly  (or  1812,  a.d.), 
leaving  the  Respondent,  his  widow,  in  possession  of 
the  property  which  he  had  superintended. 

About  this  time  the  Appellant,  who  had  then  suc- 
ceeded his  father,  was  enabled  to  absent  himself  from 
Bhogulpore,  and  went  to  Patna,  to  take  possession  of 
the  property. 

On  his  arrival  at  Patna  for  that  pui'pose,  he  found 
that  the  Respondent,  who  on  the  death  of  her  husband 
had  been  left  in  possessioUj  claimed  it  as  her  own. 
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Upon  this  he  filed  his  plaint  against  her,  stating  the       1^36. 

circumstances  above  detailed,  and  praying  to  be  put  in  Mf.fr  usd- 

possession  of  the  property.  oollah 

The  Eespondent  was  the  widow  of  Meer  Khadim   MrssuiiAx 

Beeby 
Hoossain^  upon  whose  death  she  had  taken  posses-     Ijiam;an, 

sion  of  the  estates  in  question ;  and  from  whom  she 

claimed,  relying  upon  his  possession,  and  that  of  liis 

ancestors,  for  more  than  a  century  previous  to  the 

filing  of  the  plaint. 

The   following   table   was   put   in   to   explain  her 

defence  in  the  suit : — 

Syud  Myoon-ood-deen. 


SyuQ  Aly  Slahomed,  Durwaish  Aly,     Syud  Ahmud,  Syud  Hoossai'>, 

alias                          alias                   alias  alias 

Zyne-ool  AbdecD.    Meer  Nujeem-    Euddee-ood-deen  Aly.  Syud  Mahomed  Aheeah. 

ood-deen  Aly.                 I  I 


Meer  Gholan  Shelal    Beeby  Xuniee,  also  called 

ood-deen  Hyder.        B^eby  Booilhun,  married 

I  Gholam  Ho'  ssain. 


Ill  12 

Syui  Amam-ood-deen  Beeby  Zenut  TTiar.  (  Meer  Gholam  )  mar.BeebyNooruE' 
Hoossain.  (    Kullundar,    ( 

I  I 

Meer  or  Shah  Khadim  Hoossain,  Jumul-ool  Huk, 

alias  Shah  Bhojoo, 
married  to 
Mussumat  Beeby  Imaman 
Ke«pondent. 

According  to  the  above  pedigree  it  appeared  that 
Niijeem-ood-deen,  who  was  one  of  the  four  sons  of 
Myoon-ood-dee$i,  and  who  was  the  common  ancestor  of 
both  parties,  died  without  issue  in  1128  Eijra,  or 
A.D.  1713.  Syud McUmmcd^  and  Syud  Ahmudy  two  other 
sons,  also  died  without  issue.  Syud  Hoossain  was  the 
youngest  son,  and  came  into  possession  of  the  whole 
estate ;  he  had  issue  a  daughter,  Bcchy  Nunhce,  or 
Beehy  Boodhun^  who  married  Meer  Gholam  Hoossain^ 
who  was  also  in  possession.  There  was  issue  of  this 
marriage  a  son,  Meer  Gholam  Kullundar^  who,  after 
his  father's   death,    came   into  possession.      On  the 

VOL.    I.  D 
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death  of  Gholam  KuUunda?',  Beehy  Nunhee^  his  mother, 
Meer  Usd-  Bucceeded  to  the  estate,  in  the  character  of  guardian 
and  agent  to  Jwnul-ool  Huk^  his  son,  who  was  a  minor, 
and  who  afterwards  died  at  the  age  of  eight  years, 
whereupon  Beehy  Nunhee  held  possession  in  her  own 
right.  The  estate  was  relinquished  by  Beehy  Nunhee, 
in  her  lifetime,  in  favour  of  Beehy  Noorun  and  Beehy 
Zenut  the  two  widows  of  Gholam  KuUundar ;  the 
latter  of  whom  being  the  survivor,  became  possessed 
of  the  entirety,  which  she  granted  to  her  nephew, 
the  said  K/iadim  Hoossain,  the  husband  of  the  Ee- 
spondent. 

The  Eespondent  set  forth  the  above  particulars  of 
her  pedigi'ce  and  claim  in  answer  to  the  Appellant's 
plaint,  and  insisted  upon  the  general  j>rotection  to  her 
title  under  Eegulation  III.  of  1793,  section  xiv,*  and 
Eegulation  II.  of  1805,  section  ii,  by  which  time  ia 
made  a  bar  to  certain  claims. 

p.  The  principal  issue  in  the  cause,  as  appeared  from 
the  above  statement,  was,  whether  the  Eespondent, 
and  those  under  whom  she  claimed,  held  the  property 

*  "The  Zillah  and  the  City  Courts  are  prohibited  hearing,  trying, 
or  determining  the  merits  of  any  suit  whatever,  against  any  per* 
son  or  persons,  if  the  cause  of  action  shall  have  arisen  previous  to 
the  12th  Augnsty  1765;  or  any  suit  whatever  against  any  person 
or  persons,  if  the  cause  of  action  ehall  have  arisen  twelve  years 
before  any  suit  shall  have  been  commenced  on  account  of  it ; 
unless  the  complainant  can  show,  by  clear  and  positive  proof,  that 
he  had  demanded  the  money  or  matter  in  question,  and  that  the 
Defendant  had  admitted  the  truth  of  the  demand,  or  promised  to 
pay  the  money  ;  or  that  he  had  directly  preferred  his  claim  within 
that  period  for  the  matters  in  dispute  to  a  Court  of  competent 
jurisdiction  to  try  the  demand,  and  shall  assign  satiafaciory  reasons 
ta  the  Court  why  he  did  not  proceed  in  tke  suit ;  or  shall  prove 
that  either  from  minority  or  other  good  and  sufficient  cause,  he 
had  been  precluded  fr»m  obtaining  redress." 


ON  APPEAL  FROM  THE  EAST  INDIES.  27 

in  dispute  as  Agents  for  the  Appellant's  family,  or  in      ^^f^ 
their  own  right. 

To  this  answer  the  Appellant  replied,  and  the 
Eespondent  having  filed  his  rejoinder,  the  cause  was  Mr^suMAT 
at  issue.  The  Appellant,  the  Plaintiff,  produced  the  Imamak. 
following  proofs : — 

1st.  Several  Firmans^  dated  1018  Hijra^  1058  Hijra, 
22  ^afar^  12th  Jaloos  (under  the  seal  of  Aunnigzehe  or 
Atumgeer  Shah),  1060  Eijra,  1069  Hijra,  1075  Hijra, 
27th  Shaival,  31  Jaloos  (also  under  the  seal  of  Aurung- 
zebe  or  Alumgeer),  17th  Zllkada,  34  Jaloos  (under  the 
like  seal),  7th  Zehijja,  7th  Jaloos,  being  royal  grants 
and  confirmations  of  the  different  villages  mentioned 
in  them ;  some  to  the  dependants  of  Ni^eem-ood-deen, 
some  to  the  dependants  of  Sijud  Ahj  Mahomed  and 
Bijud  Hoossain,  retainers  of  Niijeem-ood-decn,  and  some 
to  other  persons. 

2nd.  Two  documents,  one  being  a  conveyance  of 
Mouzah  Tulmiir,  one  of  the  disputed  villages,  to  Syud 
Hoossain,  dated  1105  Hijra  (a.d.  1691),  and  a  Per- 
wannah*  granted  to  the  same  person  as  Syjada-nashin. 

3rd.  A  copy  of  a  grant  from  Beeby  Boodhun  in 
favour  of  Beehy  Zemit  and  Beeby  Noorun.  Perwannahs 
from  the  English  office  for  the  inspection  of  sunnuds,'\ 
whereby  the  possession  of  Beeby  Zenut  and  Beeby 
Noorun  is  recited  and  confiimed.  The  grant  from 
Beeby  Zenut  to  Khadim  Hoossain.  Eeceipts  from  the 
Collector's  office  of  Jcyfeeuts  or  reports  made  to  that 
office,  whereby  Khadim  Hoossain  is  recognized  as 
owner  of  some  of  the  tillages  in  dispute ;  and  copies 
of  reports  dated  1797,  from  the  same  office,  from 
which  it  appears  that  Khadim  Hoossain  was  then  in 

*  Precept  er  warrant.  f  Deeds  of  grant. 
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Meer  Usd-  divers  other  parts  of  the  property  in  possession. 

OOLLAH 

V.  The  Appellant  also  produced  witnesses  to  establish 

Beeby^^  the  facts  necessary  to  the  proof  of  his  title.  One  of 
Imamai^.  them  (the  most  important,  from  the  extent  and  anti- 
quity as  well  as  from  the  natiu-e  of  his  evidence),  Jan 
Aly,  a  man  of  seventy-five^  deposed,  that  the  property^ 
which  he  very  particularly  specified,  had  been  the 
estate  of  Nujeein-ood-deen  Aly  ;  that  it  had  been  settled 
by  him  on  his  wife ;  that  the  wife  had  conveyed  it  to 
Syiid  Usd-oollah  (which  conveyance  had  actually  been 
seen  by  his  uncle,  who  had  told  the  witness  of 
it) ;  and  he  spoke  to  the  successive  appointments 
of  Gholam  Moozuffer^  Gholam  Hoossain^  and  Gkolam 
Kullundar^  to  the  managership ;  to  the  contents  of  a 
letter  alleged  to  have  been  written  by  Beeby  Zenut 
to  the  Appellant's  father  for  the  managership,  and 
the  purport  of  the  Sunnud  in  reply,  and  to  the 
payment  to  the  Appellant's  father  of  four  thousand 
rupees  on  account  of  the  rents  in  Gholam  Kullundarh 
time. 

The  same  kind  of  evidence  was  given  by  Meer 
KuUoo,  and  mtnesses  generally  were  called  to  prove 
payments  of  money  from  the  estate  in  three  several 
years,  1184,  1200,  and  1209  Fiisly ;  the  provision  for 
the  expenses  of  the  marriage  of  the  Appellant  and  hi& 
son,  one  forty  years,  the  other  three  years  before,  out 
of  the  produce  of  the  estates ;  the  restoration,  in  one 
instance,  in  1203  or  1204  Fusly,  of  a  person  who 
had  been  turned  out  of  his  house  by  Bceby  Zenut^  upon 
a  letter  from  the  Appellant;  and  acknowledgments- 
made  on  three  or  four  occasions  by  Beehy  Zenut,  or 
Beedy  Zenufs  servants,  to  the  witnesses,  or  to  persons- 
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who  told  the  witnesses,  that  the  Appellant  was  the       ^836. 

master,  and  that  she  was  only  the  manager.  Meer  Usd- 

After  these  mtnesses  had  been  examined,  the  Ap-     oollah 

pellant's  remainincr  witnesses  were   called,  when  Kis  Mussumat 
■^  ^ .        ,  .  '  .  Beeby 

Vakeel  stated  that  his  client  restricted  the  proof  of  his     Imiamak, 

claim  to  the  e\^dence  already  delivered  in  by  his  wit- 
nesses, and  that  it  was  unnecessary  to  take  the  depo- 
sitions of  any  more. 

The  Eespondent  then  proceeded  to  prove  the  actual . 
exercise  of  ownersliip  by  herself,  her  husband,  and  his 
predecessors,  during  a  period  of  nearly  sixty  years,  by 
putting  in,  in  addition  to  the  private  and  public  docu- 
ments evidencing  the  same  facts,  which  the  Appellant 
himself  had  already  given  in  evidence,  a  series  of  mort-' 
gage  deeds  and  leases  executed  respectively  by  Gholam 
Kullundar^  Beeby  BoodJmn^  Beeby  Zemit^  and  Beeby 
Nooruriy  in  the  years  1171  Eijra,  11G8  Fusly^  1179 
Hyra,  1188  Hijra,  1195  Hijm,  1198  Hijra,  1207 
Hijra  ;  a  conveyance  by  Beeby  Noorim  of  her  share 
and  proportion  of  the  estate  executed  in  favour  of 
Beeby  Zemit^  dated  1202  Hijra  ;  the  proceedings  in 
a  suit  instituted  in  the  Patna  City  Court,  in  1783, 
against  Beeby  Zenut^  with  respect  to  a  mortgage,  from 
which  it  appeared  there  had  been  another  suit  against 
Mussumats  Noonm  and  Zenut  in  1774,  arising  out  of  • 
the  same  transaction  ;  the  decree  in  a  suit  in  the  same 
City  Court,  instituted  by  3Iussumats  Zenut  and  Noorum 
against  Faiima  Khan,  in  another  mortgage  transactiouy 
dated  30th  January,  1789  ;  and  a  decree  in  the  Zillah 
Court  of  Tuboolj  in  a  suit  also  instituted  against  Beeby 
Zenut  in  1793  ;  also  relating  to  a  mortgage  and  several 
leases  gi-anted  by  Kliadim  Hoossain  in  1214  Hijray 
1217  Fusly,  and  1220  Hijra. 

The  Eespondent  also  examined  as  witnesses  thirteeo 
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1836.       persons  who  were  connected  and  acquainted  with  the 

Meer  Usd-   property,  and    who  deposed  to  the  fact  of    the  posses- 

^  *         sion  of  the  estate  by  herself,   her  husband  {Khadim 

MussL-MAT    Hoossam)^  Beeby   Zenut,   Beehy    jyoonin,    and   Beeby 

Imaman.     Boodhun,   respectively  as  acknowledged   owners  and 

proprietors. 

Several  of  these  witnesses  also  produced  grants  and 
leases  from  those  persons,  under  which  they  had  long 
held  and  were  still  holding  parts  of  the  estates. 

At  this  stage  of  the  proceedings  the  Appellant,  in 
order  to  strengthen  his  case,  called  three  further  wit- 
nesses; two  of  them  to  depose  to  the  purport  of  a 
letter  already  spoken  to  by  the  witness,  Jan  Aly,  and 
alleged  to  have  been  sent  by  Beeby  Zemit  to  the  Appel- 
lant's father,  fifty-three  years  previously,  requesting 
the  situation  of  manager  of  the  estates,  and  of  the 
Sunnud  sent  in  reply,  and  all  three  to  prove  payments 
of  money  by  Beeby  Zenut  to  the  Appellant's  father,  in 
1200,  1203,  and  1209  Fusly. 

The  Appellant  also  put  in  further  documentary 
evidence,  consisting  of  the  ijllowing  particulars,  viz.  a 
Finnan,  or  grant  and  confirmation  of  the  village  Tul- 
mur  Boozoory  and  Khoord  (a  principal  part  of  the 
estate)  to  Syud  Aly  Mahomed  and  8yud  Hoossain,  dated 
1712  A.  D. ;  an  extract  fi'om  Mr.  Vansittarfs  records,  in 
which  some  part  of  the  property  is  stated  to  have  been 
granted  in  the  name  of  JVitjeem-ood-deen,  and  othe  r 
parts  in  the  names  of  Syud  Hoossain  and  3fahomed  Aly ; 
a  Soorut-hal,  purporting  to  have  been  made  by  Gholam 
Kullundar,  declaring  the  nature  and  particulars  of  his 
title,  which  the  Appellant  filed  for  the  purpose  of 
shelving  a  variance  between  it  and  the  conveyance 
from  Beeby  Boodhun,  which  had  been  filed  by  the 
Eespondent;  and  thi-ee  documents,  purporting  to  be 
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letters  under  the  seal  of  Beehj  Zenut^  addressed  to  the      }^^. 
Appellant  and  his  father,  in  which,  either  directly  or  MeerUsd- 
in  effect,  the  property  in  dispute  was  acknowledged  ^,/ 

to  be  that  of  the  persons  addressed,  and  that  Beeby  ^^^Sy^^ 
Zenut  was  their  Agent  and  manager ;  and  four  other  Imam.vn. 
documents,  purporting  to  be  copies  imder  the  signa- 
ture of  the  Judge  of  Bhogiilpore^  of — 1st,  a  Soorut-hal^ 
or  statement  of  facts,  in  the  name  of  Gholam  Hoossain, 
in  which  the  property  was  expressly  recognized  as  that 
of  Beebi/  Asmah  by  marriage  settlement,  and  to  have 
been  transferred  l)y  her  to  S>jud  Usd-oollah^  the  Appel- 
lant's grandfather ;  2nd,  a  deed  of  relinquishment, 
dated  1774  a.d.,  in  the  name  of  Beehj  Boodhim,  whigh 
in  all  respects  corresponded  with  the  Appellant's  state- 
ment of  his  case ;  3rd,  a  durkhast  or  petition  of  Beehj 
Zenut  addressed  to  the  Appellant's  father,  requesting 
the  appointment  of  manager  of  the  estate ;  and  4th, 
a  Benvannah  of  the  Appellant's  father  granting  the 
managership  accordingly. 

On  the  23rd  of  Mmj^  1815,  the  second  Judge  of  the 
Provincial  Coui't  of  Batna  (The  Hon.  James  R.  ElpJiin- 
stonejj  after  a  patient  and  careful  examination  of  the 
evidence,  ordered,  "That  the  decree  be  awarded  in 
favour  of  the  Appellant ;  that  he  obtain  possession  and 
occupancy  of  the  villages  and  estates  in  dispute  ;  that 
the  Defendant  (Eespondcnt)  pay  all  the  costs;  and 
that  it  be  at  the  option  of  the  Plaintiff  to  enter  a  sepa- 
rate suit  in  the  usual  form  for  the  amount  embezzled, 
previous  and  posterior  to  the  institution  of  the  suit." 

From  this  decree  the  Eespondent  appealed  to  the 
Siidder  Dewanwj  AdcavM,  and  in  the  petition  of  appeal, 
and  in  her  reasons  of  appeal  subsequently  filed,  among 
other  things,  objected  to  the  testimony  adduced  by  the 
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Plaintiff,  and  the  reasons  assigned  for  its  judgment  by 
the  Provincial  Court. 

To  these  the  Appellant  put  in  an  answer. 

The  then  Appellant  (the  present  Eespondent)  de- 
livered in  as  further  evidence  a  decree  of  the  Zillah 
Court  of  BJiogulpore,  pronounced  Gth  March^  1794,  in 
a  suit  in  which  Beeby  Boodhun  was  Plaintiff,  and  8yud 
Mahomed  3Ieer  was  Defendant. 

This  decree  and  previous  proceedings  were  produced 
by  the  Eespondent  in  order  to  show  that  the  defence 
there  adopted  by  Syud  Mahomed  Meer  was  'inconsis- 
tent with  the  fact  of  his  cither  having  or  being 
entitled  to  actual  possession  of  the  property  now  in 
dispute. 

The  present  Appellant  also  filed,  as  further  evidence, 
an  Order  of  the  same  Court  in  the  same  suit,  touching 
certain  documents  which  the  Appellant  had  then  pro- 
duced, amongst  which  were  a  soonit-hal  of  Meer  Gho- 
lam  Hoossain,  Beeby  Boodhun'' s  deed  of  relinquishment, 
Beeby  Zenufs  Durkhast  for  the  managership,  and  Meer 
Mohamed  Kassim  Khanh  Perwannah. 

These  documents  appeared  to  have  been  proveift  in 
the  last-mentioned  cause ;  but  having  been  considered 
by  the  Zillah  Court  of  Bhogulpore  as  irrelevant  in  the 
suit  then  depending,  the  originals  were  returned  to 
Beeby  Nooruri's  Vakeel,  and  copies  of  them  were,  by 
the  order  of  the  Judge,  preserved  in  the  Zillah  Coui't 
office. 

The  Sudder  Adawlut  took  the  four'^documents  trans- 
mitted by  the  Provincial  Court  out  of  the  record  of 
the  original  suit,  and  sent  them  to  the  Zillah  Court 
of  Bhogulpore  to  be  compared  with  the  copies  of  the 
same  documents  retained  by  that  Court. 
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Eespecting  these  documents,  the  Siidder  Deivanny       i^^^- 
Adatvlut  thought  it  necessary  to  dii'ect  a  precept  to  MeerUsd. 
the   Court   at   Bhogulpore^    requii'ing   that  Court   to  ^. 

transmit  to  them  the  original  proceeding  and  papers    Musslmat 
then    in   their    office,    connected    with   the    case   of     Imaman. 
''  3Imsumat  Noorun  v.  Syiid  Mahomed  MeerP 

The  four  documents  above  specified  were  accord- 
ingly transmitted.  On  the  26th  September^  1817,  the 
Sudder  Dewanny  Adawlut  pronounced  the  following 
judgment : — 

"  On  an  attentive  persual  of  all  the  papers,  and  on 
examination  into  all  the  pleas  of  the  parties  in  this 
case,  the  Com-t  observes,  that  the  Eespondent,  on  the 
14th  Septemher^  1813,  (English  era,)  prosecuted  the 
Appellant  in  the  Patna  Provincial  Court,  for  entry  into 
the  -s-illages,  lands,  and  dwellings,  the  effects  of  Miissu- 
mat  As?naJi,  his  great-grandfather's  own  sister  and  his 
earlier  predecessor,  rated  at  the  sum  of  rupees  1,27,030, 
the  tenfold  amount  of  one  yeai-'s  produce  of  the  said 
villages,  and  1,500  rupees,  the  value  of  the  dwellings, 
fonning  an  aggregate  of  rupees  1,28,530,  on  the 
following  grounds : — 

"  That  Beehy  Asmak,  the  wife  of  Meer  Niijeem-ood- 
deeuj  possessed,  in  vii'tue  of  her  marriage  settlement, 
all  the  real  and  personal  property,  the  effects  of  her 
husband,  and  appointed  her  father,  Syud  Ali  Mahomed^ 
and  her  own  brother,  Syud  Hoossam,  Ifokhtars*  on  her 
part  to  superintend  and  administer  the  same,  in  whose 
names  she  procui'ed  a  Firman  for  the  cession  of  several 
of  the  said  tillages. 

"That  the  said  Miissumat  afterwards  transfeiTed 
the  above  mentioned  property  to  Synd  Usd-oollah^  the 
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Plaintiff's  grandfather,  and  died.  Tliat  the  Plaintiffs 
grandfather  left  Syud  Moozuffer  manager  of  the  Mash^ 
after  whose  death  Meo'  Gholam  Iloossain  was  appointed 
to  that  office.  That  after  the  Ecspondent's  grandfather 
and  the  said  Gholam  Hoossain  died,  Gholam  Kullundar 
was  delegated  to  the  managership  on  the  part  of  the 
Kespondent's  father,  on  whose  demise  his  wife,  Mussit- 
mat  Zenut^f  presented  a  durlchast  to  the  Eespondent's 
father,  soliciting  the  office,  which  was  sanctioned. 
That  when,  in  1216  Fuslu^  the  said  Mussumat  dicdj, 
Mecr  Khadim  Iloossain  condncted  the  affairs  of  the 
Mash  in  dispute  for  four  years,  who  also  dying  in  1211> 
Fusly^  his  wife,  Mussumat  Beeby  Imaman^  had  posses- 
sion of  same. 

"  The  Plaintiff,  however,  has  not  brought  forward 
a  single  argument,  or  in  any  other  manner  established 
either  the  truth  of  his  allegations,  or  the  proof  that 
Beely  Asmah  did^  in  point  of  fact,  receive  the  said  Mash 
as  a  maiTiage  settlement,  or  did  transfer  it  to  hi» 
grandfather.  And  although  the  said  Eespoudent  for 
the  purpose  of  proving  that  the  Appellant  and  her 
ancestors  held  possession  of  the  Mash  in  dispute 
merely  as  managers,  has  filed  the  following  papers — 
copy  of  a  deed  of  relinquishment  dated  19th  ShahaUj 
1181  Hijray  executed  by  Bcehy  Boodhuriy  the  mother 
of  Meer  Gholam  Kullundar,  Mussur/iat  Zenufs  husband ; 
copy  of  a  paper  dated  6th  Bamasa?i,  1176  Hijra^ 
written  by  Bechy  Zcnut  to  Syud  Mahomed  Meer,  the 
Eespondent's  father;  and  copy  of  a  Sunnud  dated 
17th  8/mhur  Shaiual,  1176  Hijra,  in  Mussumat  Zenufs 
name,  granted  in  compliance  with  her  durlchast; — 
and  although  he  has  verbally  stated,  that  when  Mtissu- 
mat  Noorun,  the  second  wife  of  Syud  Mahomed  Meer, 
the  Eespondent's  father,  prosecuted  her  husband  she 
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delivered  in  the  original  papers  into  Court,  received  J^^ 
them  back,  and  deposited  copies  in  theii'  stead, — still 
it  is  abundantly  manifest,  from  the  whole  of  the  pro- 
ceedings in  the  case  of  Mms^imat  Noorun  v.  Syud  MrssuMAi 
Mahomed  Meci\  that  Musmmat  Noorun  never  insti-  iM-ULUf. 
tuted  against  her  husband  a  suit  of  such  a  nature  as 
to  require  the  filing  of  those  papers  in  proof  of  her 
claim.  On  the  contrary,  it  appears  fi'om  a  proceeding 
of  the  Bho^uljjorc  Court,  dated  Gtli  February^  1794^ 
(English  era,)  under  the  hand  of  Mr.  Johx  Foinbclle^ 
that  tlic  said  geutlem-an,  in  consequence  of  the  irrele- 
vancy of  those  papers  to  the  cause,  ordered  them  to  be 
returned  to  the  Vakeel  of  3Iussumat  Noorun^  and  copies- 
of  them  to  be  preserved  in  the  office. 

"  Moreover,  on  inspecting  the  documents  from 
which  the  said  exhibits  were  copied,  which  had  been 
retained  in  the  office  of  that  Zillah  to  the  present 
time,  it  appears  that  none  of  them  are  signed  by  any 
superior  Officer  of  the  Court ;  but  from  the  copy  of 
Mr.  John  Fomhellc's  signatiu'c  being  affixed  to  the 
said  documents  from  which  the  extracts  are  copied,  it 
is  evident  that  those  exliibits  are  copies  fi'om  copies, 
iind  not,  as  the  Kespondent  asserts,  copies  fi'om 
originals  ;  consequently,  such  copies  of  copies,  the 
originals  of  ■XA'hich  are  not  discoverable,  are  in  every 
respect  unworthy  of  credit  in  a  Couii;  of  Justice. 

*'  As  the  contents  of  the  paper  written  by  Beeby 
Zenut^  of  the  deed  of  relinquishment,  and  of  the  above 
JSimnud,  and  the  purport  of  the  plaint  filed  by  the 
Eespondent  correspond, — and,  as  exclusive  of  this,  the 
Respondent  possesses  not  a  single  argument  to  verify 
his  allegation  or  to  substantiate  liis  right, — the  Coui-t  is 
^satisfied  that  the  Eespondent  has  forged  the  copies  in 
the  office,  inserted  them  in  the  records  of  the  Court, 
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procured  copies  of  tliem  under  the  Judge's  signatui'e, 
and  thus  established  a  ground  for  the  present  prose- 
cution.    Eeasoning  from  analogy,  such  having  been 
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MussuMAT  his  mode  of  proceeding,  it  is  clear  and  evident  beyond 
Imamak.  doubt,  that  he  has  fabricated  and  forged  all  the  letters 
which  he  asserts  to  be  originals,  and  written  by  Beehfj 
Zenut  to  his  father  ;  wherein  she  acknowledges  the 
Kespondent's  right  and  her  own  managership;  the 
Court  is,  therefore,  of  opinion,  that  they  do  not  in  any 
shape  tend  to  benefit  the  Eespondent's  claim. 

'■'■  From  the  pui'port  of  the  reply  of  the  original 
Firmans  and  Siinniids,  and  of  the  other  documents  filed 
by  the  Appellant,  it  is  fully  proved  that  the  following 
persons  have  successively  held  the  3Iash  in  dispute : 
First,  Meer  JSfiiJeem-ood-deen,  the  son  of  3Iyoon-ood- 
dcen ;  after  his  death,  Gholam  Hoossain,  husband  of 
Beebi/  JVunhee,  alias  Bccb^  Boodhun^  Meer  Nujeem-ood- 
deevUs  own  niece ;  after  his  demise,  Gholam  Kullun- 
dar,  Gholam  Hoossain^s  son ;  after  his  f Gholam  Kul- 
lundarhj  death,  his  mother,  Mussiimat  Nimhee ;  in 
succession  to  her,  Mussiimats  Zenut  and  Noorun^ 
Gholam  Kullundar^s  wives,  in  vii'tuc  of  the  said  Beehy 
Nunheeh  transfer ;  afterwards  Miismmat  Zenut,  in  right 
of  her  co-existent  wife's  fMussvmat  NoorunhJ  transfer 
of  the  whole  Mash  to  her;  then,  in  ^ortue  of  the 
said  Mussumat  Zeimfs  ti'ansfer,  Shah  Khadim  IIoos- 
sain,  the  husband  of  Mussimiat  Beehij  Imaman,  the 
Appellant ;  and  lastly,  after  his  death,  Beehj  Imaman 
herself. 

"  All  which  persons  have  ever  since,  and  even  prior 
to  the  reign  of  Shah  Alumffcer,  uninterruptedly  held 
and  enjoyed  the  said  Mash  in  person  in  then-  own 
right,  and  not  as  the  Plaintiff's  ancestors'  Managers, 
■without  dispute  or  interference  on  the  part  of  any 
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person  whatsoever ;  and  that,   conseqnently,  the  Ee-        ^^3^- 
spondcnt's  action,  which  is  entirely  grounded  on  fraud,    Meer  Usd- 
forgery,  and  villany,  ought,  in  every  point  of  view,  to  ^_ 

be  dismissed.  Mussumat 

Beeby 
"  Adverting  to  the  reasons  above  stated,  a  final  Order     Imaman. 

and  decision  is  passed,  that  the  decree  of  the  Second 
Judge  of  the  Patna  Provincial  Court,  dated  23rd  No- 
vember^ 1815,  (English  era,)  be  cancelled  and  reversed, 
and  a  decree  awarded  in  favour  of  the  Appellant.  That 
on  the  enforcement  of  this  decree,  the  Appellant  do 
hold  possession  of  the  disputed  3fash  as  heretofore." 

The  Appellant,  feeling  himself  deeply  aggrieved  by 
so  serious  an  imputation  on  liis  character  as  the 
judgment  of  the  Coui't  of  Sadder  Dewann?/  inferred, 
without  any  proof  having  been  required  or  adduced  of 
the  truth  of  the  assumptions  on  which  that  judgment 
proceeds,  preferred  a  petition  of  appeal  therefi'om  to 
His  Majesty  in  Council,  and  prayed  that  the  same 
might  be  reversed,  and  the  decree  of  the  Provincial 
Court  established  and  afiirmed,  for  the  follo-wang 
reasons : — 

I.  Because  the  Sudder  Dewanny  Adrnvlut^  in  re- 
versing the  decree  of  the  Provincial  Court,  acted  upon 
a  gi'oundless  presumption  of  forgery,  of  which  there 
was  no  investigation  and  no  proof,  and  without  paying 
due  attention  to  the  documentary  and  oral  testimony, 
which  had  been  so  carefully  and  deliberately  sifted, 
and  weighed  in  the  Provincial  Coiu't  before  judgment 
therein  was  pronounced  in  favour  of  the  Appellant. 

II.  Because,  both  by  the  documents  produced  and 
testimony  of  the  respectable  and  credible  witnesses 
examined,  and  who  were  personally  examined  by  the 
Provincial  Judge,  it  was  clearly  proved  that  Bechjj  Zenut 
was  in  possession  of  the  property  in  question,  not  as 
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owner,   but  merely  as  Agent  and  Manager   for  the 
Appellant  and  his  father. 

The  Eespondent,  on  the  other  hand,  prayed  the 
appeal  might  be  dismissed,  and  the  decree  of  the 
Sudder  Dewanny  Adawlut  confii-med,  for  the  following 
reasons : — 

I.  Because  the  Appellant's  claim,  if  in  other  respects 
well  founded,  was  barred  by  lapse  of  time. 

II.  Because  the  Appellant  failed  to  establish,  by 
credible  evidence,  his  allegations  of  title  and  o^Tiership 
to  the  property  in  question. 

III.  Because,  upon  the  balance  of  the  testimony 
adduced  by  the  respective  parties,  considered  with 
reference  to  its  respectability,  it  was  manifest  that  the 
Ecspondent,  and  those  under  whom  she  claimed,  were 
or  had  been  in  possession  of  the  estate  as  o^wners,  and 
not  as  Managers  or  Trustees  for  the  Appellant  or  his 
ancestors,  as  by  him  alleged. 

Mr.  3Iilkr,    K.C.,  and  Mr.    Wigram,   K.C.,    for 
the  Appellant. 

Mr.  Serjeant  Spanhic,  and  Mr.   E.  J.  Lloyd  for 
the  Ecspondent. 

Mr.  Baron  Parke  : — 
Their  Lordships  arc  called  upon  in  tliis  case  to 
pronounce  their  opinion  on  a  single  question  of  fact, 
with  i-espcct  to  which,  however,  there  is  a  great  mass 
of  documentary  and  parol  evidence  on  both  sides,  and 
conflicting  decisions  of  the  Provincial  and  Sudder 
Dmvanny  Courts,  between  wliich  we  are  left  to  decide, 
without  much  assistance  in  investigating  the  truth 
from  cither.  We  must,  therefore,  determine  for  our- 
selves, in  the  best  way  wc  arc  able,  upon  the  evidence, 
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oral  and  ^ATitten,  wliich  was  adduced  ou  both  sides,       Jf^^ 
and  which  has  been  laid  before  ns  and  very  elaborately   Meek  Ubd- 

, .  ,  OOLLAH 

discnssed. 

The  Plaintiff  (the  Appellant)  seeks,  by  the  original    ^'^^^^'^ 
suit  conmicnced  in  1813,  to  recover  from  the  Defen-     Im^uiax, 
dant  a  property  of  which  he  was  then  in  possessiors. 
This  circumstance  alone  thi'ows  upon  him  the  burthen 
of  proof.     He  was  bound  to  show  to]  the  satisfaction 
of  the  Coui*t,  that  he  had  a  just  title  to  the  possession. 
The  natui'e  of  the  property  is  not  very  clearly   ex- 
plained, but  it  is  certain  that  it  had  the  character  of 
real  estate,  being  a  part  of  the  land-revenue  of  a  cer- 
tain district  originally  granted  by  the  Mogul  Govern- 
ment for  religious  puq^oses,  or  rather  biu^thened   "svith 
a  religious  obligation,  and  subject  to  it^  to  be  enjoyed 
by  the  grantees  for  their  own  benefit.     This  property 
is  denominated  a  3Iuddud-mash.      It  had  been  un- 
doubtedly in  the  actual  possession  of  those  mnder  whom 
the  Defendant  claimed,  and  of  the  Defendant  herself^ 
prior  to  and  since  the  year  1761  do^vn  to  the  com- 
mencement of  the  suit.      The  Plaintiff  deduced  no 
title  to  himself  by  proof  of  any  conveyance  from  the 
original  grantees  of  the  Moguls,  or  from  any  of  the 
persons  who  had  been  in  possession ;  he  was  obliged^ 
Uierefore,  to  claim  on  the  ground  that  the  possession 
of  the  Defendant  and  her  predecessors  was  legally  his 
own,  and  that  the  persons  m  the  actual  occupation  or 
receipt  of  the  profits  were  his  Agents,  and  received 
them  on  his  account.     The  single  question  of  fact 
was,  in  effect,  the  only  question  in  the  cause,  and  the 
Plaintiff  was  bound  to  prove  the  affirmative.     The 
course  which  he  took  for  this  purpose  was,  in  the  first 
instance,  to  prove,  by  several  witnesses,  payments  of 
money  by  Meer  Gholam  Kulhmdar^  who  was  in  p©s- 
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session  prior  to  and  about  17 GO,  and  by  Beehy  Zemif, 
who  subsequently  occupied.  Those  made  by  her  were 
stated  to  have  been  in  1767  or  1777,  on  the  occasion  of 
the  Pkintiff's  marriage;  also  in  1793  and  1802  ;  and 
such  pa}Tnents  in  all  amoimted  to  between  ten  and 
eleven  thousand  rupees.  He  also  gave  evidence  of  the 
expenses  of  the  Plaintiff's  marriage  having  been  de- 
frayed out  of  the  revenue,  and  that  the  ceremony  was 
performed  in  1777,  when  he  acted  as  Malik  or  owner; 
and  the  like  on  the  occasion  of  the  maniage  of  a  son 
(whether  the  same  or  a  different  one  is  left  uncertain)  in 
1793  and  1812.  One  witness  spoke  to  an  act  of  owner- 
ship in  the  Plaintiff,  or  his  father,  in  1783,  Beely  Zenut 
having  restored,  by  his  order,  the  witness's  father  to  a 
house  from  which  he  had  been  removed ;  and  several 
others  deposed  to  declarations  of  Meer  Gholam  Kullim- 
dar  and  of  Beehy  Zenut  on  different  occasions,  and  par- 
ticularly in  1776  and  1777,  and  even  by  Shah  Khaclim 
Hoossain  in  1812,  that  the  Plaintiff  was  the  real  owner 
of  the  Mash  ;  and  the  case  was  then  closed.  But  in  a 
subsequent  stage,  and  a  very  short  time  before  the  judg- 
ment was  given,  the  Plaintiff'  gave  more  parol  e^ddence, 
and  produced  three  letters  appearing  to  be  under  the 
seal  of  Beehy  Zenut,  each  recognizing  the  Plaintiff's 
title  and  that  of  his  father,  and  he  exhibited  six  copies 
of  papers  fi-om  the  Court  of  Bhogidpore,  one  of  which 
purports  to  be  a  deed  ef  relinquishment  from  Beehy 
Boodhun  to  Beehy  Zenut  in  1707,  a  DurMiast  or  peti- 
tion from  Beehy  Zenut  for  the  management,  dated  in 
1762,  and  a  grant  of  the  management  accordingly. 
The  last,  if  genuine  and  duly  proved,  would  have  been 
decisive  in  the  Plaintiff's  favor :  but  these  six  docu- 
ments were  considered  by  the  Sudder  Court  as  for- 
geries, and  upon  that  assumption  the  decree  of  that 
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Court  was  founded.  A  great  suspicion  undoubtedly  ^836. 
attaches  to  them.  But  it  is  not  necessary  to  discuss  the  Meer  Usd 
question,  whether  there  was  sufficient  proof  that  they 
were  actually  forged  ;  hecause,  at  all  eyents,  the  copies 
were  inadmissible,  for  there  was  no  eridence  of  a  search 
for  the  originals.  These  six  papers  must,  therefore,  be 
altogether  dismissed  from  the  case  for  that  reason,  and 
it  must  rest,  on  the  part  of  the  Plaintiff,  on  the  other 
documents  and  the  oral  testimony. 

On  the  other  hand,  the  Defendant  called  many  wit- 
nesses to  prove  that  she,  and  those  imder  whom  she 
claimed,  acted  and  were  always  treated  as  the  owners 
of  the  3fash  ;  that  the  Plaintiff  and  his  ancestors  were 
never  supposed  to  be  so ;  and  several  deeds  were  put 
in,  proving  a  dealing  with  the  property  fi'om  a  very 
early  period. 


There  were  two  mortgages  froom  3Ieer 


Gliolam  Kullundar  in  1756  and  17 Gl, 
was  then  acting  as  owner 


showing  that  he 
In  1765,  Bcehj  Boodhun 
mortgaged  the  property.  A  deed  was  then  put  in  of 
the  date  of  17GS,  dividing  the  whole  between  Bechy 
Zenut,  to  whom  eight  shares  were  assigned,  and  Beehy 
Noorun,  who  took  seven.  That  both  were  subsequently 
in  possession  was  proved  by  their  joining  in  a  lease  in 
1775,  and  by  one  leasing  in  17S2  her  seven  shares, 
and  the  other  mortgaging  her  eight  shares  in  1783. 
This  possession  of  both  is  shewn  by  PerwannaJis  to 
have  continued  in  1786,  and  is  said  to  be  an  absolute 
possession ;  and  there  is  parol  evidence  on  the  cross- 
examination  of  the  Plaintiff's  witness,  3Iahto,  and  the 
examination  of  the  Defendant's  witness,  Bux^  that  both 
were  at  one  time  in  possession,  for  the  latter  mentions 
that  there  were  two  Cutcherries.*  A  conveyance  was 
then  proved  of  Beehy  Noorwa's  share  to  Beehy  Zemit 

*  Office  of  Collectors  of  revenue. 
YOL.   I.  F 
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in  1789 ;  after  which,  in  1791  and  1793,  the  latter 
leases  as  sole  owner,  and  conveys  the  whole  in  1796, 
to  Shah  Khadim  Hoossam,  her  nephew,  of  whose 
actual  possession  in  1794  parol  evidence  was  given ; 
and  foiu'  leases,  two  of  the  subsequent  dates  of  1799^ 
1800,  and  two  of  1805^  were  produced,  all  purporting' 
to  be  made  by  Shah  Hoossain  alone,  and  proving  that 
he  acted,  as  owner  from  that  time. 

From  this  outline  of  the  Defendant'^s  case,  so  far  as^ 
I  have  stated,  and  without  adverting  to  two  important 
facts  which  I  shall  afterwards  notice,  it  appears  that  a 
title  is  deduced  from  Bechy  Boodhim  to  the  Defendant^ 
and  confirmed  by  regular  acts  of  OTVTiership  exactly 
corresponding  with  the  documentary  title.     On  con- 
trasting this  case  with  the  Plaintiff's,  several  observa- 
tions occur  in  favour*  of  its  truth.     So  far,  indeed,  as 
relates  to  the  acts  of  ownership  of  Beeby  Zenut,  it  is- 
not  absolutely  inconsistent  with  the  Plaintiff's  case,, 
which  admits  her  to  be  in  possession,  and,  being  so, 
she  might  deal  with  the  estate  by  leasing  and  mort- 
gaging it  as  her  oa\ti  ;  but  the  acts  of  ownership  of 
Beeby  Boodhun  and  Beeby  Noorun  are   altogether  in- 
consistent, and  cannot  be  explained  upon  the  Plaintiff's 
hypothesis;   and  they  are  very  distinctly  and  satis- 
factorily proved.     Again,  the  admissions  of  title  sworn 
to  as  having  been  made  by  Meev  Gholam  Kidlimdar^ 
Beeby  Zenut^   and  Shah  Khadim  Hoossain  or  Borge^ 
are  wholly  at  A^ariance  with  their  solemn  acts ;  for 
these  declarations  are  said  to  have  been  made  about 
the  very  times  that  these  persons  were  actually  con- 
veying the  property  as  their  own :  and  it  is  impossible 
to  suppose  that,  when  they  were  acting  as  owners  and 
in  their  own  right,  they  should  be  admitting  to  wit- 
iiesses  that  they  had  no  right  at  all.     Much  greater 
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CTedence  is  to  be  given  to  tlieir  acts  than  to  their        1836. 
alleged  words,  which  are  so  easily  mistaken  or  misre-  Meer  Use- 
presented.     As  to  the  proof  of  payments,  their  amoimt         ^^ 
is  small  compared  to  the  actual  revenua ;  and  it  may   Mussl^at 
be  true,  that,  considering  the  connexion  of  the  famiues,     Lm:a:ua>% 
(for  the  Plaintiff  married  Beehi)  Zenufs  niece,)  money 
has  been  occasionally  sent  as  an  act  of  boimty,  and  the 
expenses  of  the  marriage  of  the  PlaintiS  may  also  have 
been  defrayed,  in  part  or  in  all,  by  her.     But  if  the 
proceeds  of  the  Mash  had  really  belonged  to  and  been 
remitted  to  the  Plaintiff  down  to  the  commencement 
of  the  suit,  which  the  Plaintiff'  alleges,  whatever  diffi- 
culty there  might  have  been  to  have  proved  such  pay- 
ments at  a  more  remote  period,  there  certainly  would 
have  been  none  in  giving  abundant  evidence,  in  recent 
times,  by  numerous  living  witnesses ;  but  the  proof, 
instead  of    gi'owing  stronger,    becomes   weaker,    the 
nearer  we  approach  to  the  present  period,  and  no  re- 
mittances whatever  are  sho"«-n  to  have  occurred  since 
1802. 

The  restoration  of  the  witness,  Mahto's  father,  in 
1783  by  Beehy  Zenut^  at  the  request  of  the  Plaintiff's 
father,  may  have  a  foundation  in  truth,  without  lead- 
ing to  the  inference  that  the  father  was  the  Malik  ;  and 
it  is  to  be  observed,  that  it  is  at  variance  with  a  fact 
asserted  by  other  witnesses  of  the  Plaintiff',  namely, 
that  in  1776,  seven  years  before,  the  Plaintiff  himself 
was  the  owner  of  the  property. 

I  proceed  to  the  written  evidence.  The  three  letters 
alleged  to  be  from  Beehjj  Zenut  are  open  to  much 
observation :  they  were  brought  forward  late  in  the 
cause,  after  the  Plaintiff^'s  VaJceeU  had  closed  their 
case,  the  last  of  them  on  the  very  day  of  the  decree, 
when  the  opposite  party  had  no  opportunity  to  con- 
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test  their  genuimeness,  and  that  was  not  proved  except 
by  the  similarity  of  the  impression  of  the  seal  with 
that  of  a  seal  produced  by  the  Defendant. 

The  first  of  these  letters  which,  according  to  the 
testimony  of  a  witness,  named  Gholam  Uoossain,  was 
written  in  1793,  is  addi-essed  to  3Iahomed  Meer  as  the 
Malik  J  whereas  it  is  proved  by  several  of  the  Plaintiff's 
witnesses  that  the  Plaintiff  himself  filled  that  character 
in  1776.  The  second,  dated  1797,  might,  if  true, 
have  been  confirmed  by  the  production  of  the  account 
therein  refeiTed  to ;  and  if  it  had  been  really  written 
by  Beeby  Zenut  to  the  Plaintiff,  it  is  singular  that,  after 
the  strong  entreaties  it  contains  that  the  Plaintiff'  would 
come  over  on  account  of  her  age,  infii-mity,  and  failure 
of  sight,  he  should  have  permitted  her  still  to  con- 
tinue his  Agent  till  her  death,  which  happened  nine 
years  afterwards. 

The  third  letter  is  open  to  no  observation  peculiarly 
belonging  to  it,  but  all  are  very  inconsistent  with  the 
solemn  acts,  leases,  and  mortgages,  proved  on  the  other 
side  on  coiTesponding  dates :  a  lease  in  1765  by  Beeby 
Boodhun^  in  1793  by  Beehy  Zenut,  and  a  conversance 
by  the  latter  in  1795  to  Shah  Khadim  Hoossain  of  all 
his  estate. 

"We  should,  therefore,  feel  little  difficulty  in  deciding 
on  which  side  the  ti-uth  lay,  if  we  had  nothing  else  to 
guide  our  judgment  than  the  comparison  of  these  con- 
flicting acts  and  declarations,  parol  and  written,  on  one 
side  and  on  the  other ;  but  we  are  not  thus  confined. 
There  are  some  other  facts  which  are  established  be- 
yond all  possibility  of  doubt,  and  there  is  no  better 
criterion  of  the  truth,  no  safer  rule  for  investigating 
cases  of  conflicting  evidence,  where  perjuiy  and  fraud 
must  exist  on  the  one  side  or  the  other,  than  to  con- 
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sicler  what  facts  are  beyonds  dispute,  and  to  examine        ^836. 

whicli  of  the  two  cases  best  accords  with  those  facts,  Meer  Usd- 

according  to  the  ordinary  course  of   human  affairs  and      0°^^^ 

the  usual  habits  of  life.  Mitssumat 

T     •       1  1  Beeby 

Now,  there  were  two  facts  most  distinctly  estab-    Imaman. 

lished.    The  first  was,  that  in  pursuance  of  a  notice  given 
according  to  Eegulation  XXXVII,  1793,  section  xx, 
Shah  KhatUm  Hoossain  in  1797  entered  his  claim  in 
the  public  records  as  the  owner  of  this  Hash,  deriving 
his  title  by  grant  or  ToomleeJc-namah  fi*om  Becby  Zenut 
dated  in  1796,  and  no  proof  was  given  on  the  part  of 
the  Plaintiff  that  he  ever  was,  or  claimed  to  be,  regis- 
tered as  the  owner.    The  second  fact  was,  that  although 
the  Plaintiff's  case  proceeded  on  the  ground  that  Beehy 
Zenut  and  Shah  Khadim  Hoossain  were  in  possession 
as  his  Agents,  and  accounted  to  him  for  the  profits,  yet 
he  produced  no  single  account-cuiTent,  or  dnftar^  for 
any  part  of  the  time.     These  two  facts,  then,  being 
undoubted,  we  have  to  consider  whether  the  case  on 
the  part  of  the  Plaintiff  can  be  reasonably  reconciled 
with  them.     If  that  case  were  true,  is  it  likely  that 
the  Claimant,  who  lived  fifty  or  sixty  miles  from  Paina^ 
would  have  abstained  to  bring  forward  his  claim  on  so 
important  an  occasion  as  that  which  occiUTed,  when 
the  Government  called  upon  all  persons  having  title 
to  property  of  this  description  to  appear  and  enter  it 
on  public  registers,  in  order  to  prevent  its  being  for- 
feited  to   the   Government?     This  fact  is  most  im- 
portant, not  because  the  registers  themselves  are  at  all 
of  the  natui-e  of  conclusive  eiddcnce  of  title,  (for  the 
Eegulations  provide  against  that,)  but  because  this 
act  of  registration  after  a  proclamation  amoimts  to  a 
public,  open,  and  notorious  assertion  of  title  on  the  one 
side,  and  the  omission  to  register,  miexplaiaed  by  proof 
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Meek  Usd-  country,  or  ignorance,  afford  an  equally  strong  pre- 

OOLL.1H      snmption  of  the  non-existence  of  any  title  on  the  other. 

MussuMAT   Again,  if  the  Plaintiff  was  for  near  fifty  years  the 

Imamjuv,     owner,  having  either  the  whole  of  the  Mash  or  the 

surplus  of  its  revenues,  after  satisfying  the  supposed 

religious  purposes  for  which  it  was  given,  is  it  to  be 

believed  that  he  would  not  have  had  a  regular  annual 

account,  at  all  events  some  occasional  statement,  from 

his  Agents,  of  the  receipts  and  disbui-sements  ?    And 

we  have  the  means  of  knowing,  from  the  assistance 

we   receive   at   this   Board  from   persons  conversant 

with   the  subject,   that   the  natives  are   particularly 

exact  in  keeping  "^Titten  accounts. 

For  these  reasons,  we  are  of  opinion,  that  the  weight 
of  evidence  is  in  favour  of  the  Defendant,  and  that  the 
Claimant  has  by  no  means  satisfied  the  exigency  of  the 
law,  which  throws  on  him  the  burthen  of  proof.  We, 
therefore,  affirm  the  decree  of  the  Sudder  Detvcmnif 
Adawlut,  and  we  are  of  opinion  that  it  must  be  affirmed 
with  costs. 
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SoRAB-JEE  Yacha  Gaxda     -     -     -     Appellant ^ 

and' 
KooNWUE-JEE  Manie-JEE     -     -     -     Respondent* 

On   appeal  from   the    Sndder    Deivarmy  Adawlut  of 

Bomhay. 

JL  HIS  vas  an  appeal  from  three  several  decrees  of  the  ^  DecemW^ 

^^  1836. 

Sudder  Devmnwj  Adaivlnt  at  Bomhcuj^  trro  of  them  affinn-    • — v-^w 
ing  on  appeal  decrees  of  the  Provincial  Couii:  at  Sural,  Dewanny 
whereby  the  iudsrments  of  the  Zillah  Coiu-t  at  Sural,  fourtofiJom- 
pronounced  in  favour  of  the  Respondent  in  two  suits  on  the  tear- 
brought  by  him  in  that  Coiui;  against  the  Appellant  pe?mitted^a& 
and  his  brother,  Munj'ee-b/iaee,  sons  of    Vacha  Ganda,  account-ciir- 
were   affirmed  j   and   the   thii'd   decree^    affiiTaing  a  proved  by  th& 
decree   of   the   Provincial   Court  whereby  upon  the  piamtiff"s 
appeal  of  the  present  Respondent,,  the  judgment  of  ^'^J'J^^^g" 
the   Zillah   Court   in   one   of   the    suits  was  in  part  and  decreed 

,  ^        the  Defend- 

reversed.  anttopaythe^ 

Vacha  Ganda  Bheem-jee,  a  Parseey  the  father  of  the  j£j?^^S? 
Appellant,  Soral-jee    Vacha   Ganda  and  Mujijee-hhaee^  Tinsiipported 
was  an  inhabitant  of  Siirat^hwt  aboivt  the  Hindoo  year  mony,  and 
1846  (a.d.  1790)  went  to  reside  at  Bomhay,  ^ere  he  Jf^^^^^^^^^j 
carried  on  business  as  a  Merchant  until  a.d.  1800,  in  of  any  sum 

bein*^  due  by 

which  year,  being  afflicted  with  insanity,  his  family  and  the  Defendant 

in  his  answer; 
*  Present :  Lord  Brougham,  the  Yice-Chancellor   (Sir  L.  Shad-  ^leld  by  the 
well),   Mr.   Justice   Bosauquet,  the   Chief  Judge  of  the  Court  of  jj^-^^g^^j^^^ 
Bankruptcy,  aud  Sir  j^lexander  Johnston.  under  such 

circumstances, 
the  Books  of  accoxmt  of  the  Plaintiff  cannot  bo  used  singly  as  evidence^ 
against  the  Defendant,  and  that  the  decrees  founded  thereoa  must  be- 
rcTersed, 
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1836.        himself  took  up  their  residence  at  Surat,  and  his  affairs 

Sorab-Jee    were  thenceforth  carried  on  by  his  sons  in  his  name ; 

Gaxda      i^  ^^®  course  of  which  they  opened  an  account  with 

^    '"■  the  Eespondent  in  their  father,  Vacha  GandcCs  name, 

JEE  Manik-  beginning  in  the  year  a.d.  1800. 

Vacha   Ganda  Bheetn-jee^  together  with  his  brother 
S.  Af././l.^j£  Sormuz-jee  Blieem-jee^  became  entitled,  on  the  death 

of  their  father,  Bheem-jee  Rustom-jee^  to  certain  lands 
and  houses  at  Siirat^  and  considerable  outstanding 
debts,  as  his  coheii's.  Vacha  Ganda  Bheem-jee^  though 
he  occasionally  visited  Surat^  resided  principally  at 
Bomhay ;  Hormuz-jee  Bheem-jee  resided  constantly  at 
Surat. 

It  having  become  expedient,  at  the  period  of  Vacha 
Ganda! 8  becoming  insane,  to  make  a  division  of  these 
debts,  an  agreement  was,  through  the  mediation  of 
the  Eespondent,  who  was  a  relation  of  the  family, 
entered  into  in  1800,  betT\'een  Hormuz-jee  on  the  one 
part,  and  the  Appellant  and  his  brother,  acting  on 
behalf  of  their  father,  Vacha  Ganda  Bheem-jee^  on  the 
other.  By  this  agreement  Hormuz-jee  was  to  take 
for  his  share  twenty  of  the  outstanding  debts,  and 
the  Appellant  and  his  brother  were,  on  behalf  of 
their  father,  to  take  a  debt  outstanding  at  Bomhay^ 
and  to  receive  from  Hormuz-jee  13,000  rupees  by  an 
order  on  the  Eespondent.  A  deed  of  mutual  re- 
lease and  assignment  was  accordingly  executed  by 
Hormuz-jee^  and  the  Appellant  and  his  brother  on 
the  part  of  their  father,  Vacha  Ganda  Bheem-jee^  on 
Chyte-sood  2nd  Sumvit  1856  (a.d.  27th  March,  1800); 
and  the  Eespondent  gave  an  acknowledgment,  or  pro- 
missory note,  to  pay  Vacha  Ganda  Bheem-jee  13,000 
rupees,  with  nine  per  cent,  interest,  on  account  of 
Hormuz-jee. 
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Vacha  Ganda  Bheem-jee  died  at  ^urat  in  Ajiril^  1801 .      ^^^^ 
The  xlppellaut  and  his  brother,  Mimjee-hhnee,  took  out    Sorab-jeb 
letters  of  administration  of  his  estate  and  effects  in      Ga^-da 
the  Eecorder's  Court   at  Bomhay,  on  the  8th  of  Maij   ^-^q^"^. 
followiuG:,  and  on  the  3rd  March,  1802,  filed  an  inven-  jee  Mai^ik- 

JEE 

torj"  of  them  in  that  Court. 

Upon  the  death  of  his  father  the  Appellant  settled  at 
Bomhay^  where  he  carried  on  business  as  a  Merchant 
in  his  own  name  :  his  brother,  Munjee-hhaee,  established 
himself  at  Szirat^  \rhere  he  carried  on  business  in  the 
family  name  of  Vacha  Ganda. 

About  the  year  1812  or  1S13  J/z</y>^-Z»A«ee  failed; 
and  on  the  6th  of  Ajml^  1813,  the  Respondent  filed  a 
plaint  in  the  Zillah  Court  of  Surat  against  the  Appellant 
and  Mmijee-bhace,   in  which   he  stated  that,   in   the 
Sumvit  year  1S5G,  (a.d.  1799—1800,)  the  Appellant 
and  Munjee-hhaee  began  to  have  dealings  with  him  in 
theii'  father's  name ;  that  the  account  was  regularly 
adjusted  by  the  Gomashtahs*  of  both  parties  up  to  the 
Sumritje?iv  18G0 ;  (a.I).  1803 — 4  ;)  that  the  transactions 
of  Sumvit  18G1,  (a.d.  1804—5,)  up  to  the  last  day  of  . 
the  month  Assin,  fOctoher,  1805,)  were  examined  on  the 
9th  Poossood  1862,  (a.d.   December,   1805,)  at  which 
time  there  appeared  a  balance  in  his  favom-  of  rupees 
7,132.  Iq.  60r. ;  and  that  some  time  after  this  his 
Gomashfah.  Peshfun,  fi'audulently  took  away  several- 
documents  fi'om  his  house,  amongst  which  were  letters 
from  the  Appellant,  recognizing  his  debt  and  assiu"ing 
him  of  payment.     He  then  stated,  that  his  claim  against 
the  Appellant  and  his  brother  on  this  alleged  accoimt- 
ciuTcnt  amoimted  to  rupees  7,132.  Iq.  60r.  principal, 
and  rupees  6,55G.  3q.  16r.  interest,  from  which  he  had 
deducted  rupees  2,125.  principal,  and  rupees  2,070. 

*  Ageuts  or  coufideutial  representatives. 
VOL.    I.  '  G 
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3q.  6r,  interest,  amounting  to  ntpees  4,195.  3q,  6r.,. 
on  the  acceptance  of  Hormuz-jee  Bheem-jee,  who,  how- 
ever, had  not  then  paid  him  a  rea,  leaving  a  balance 
against  the  Appellant  and  his  brother  of  rupees  9,493, 
■  Iq.  69r.,  of  which  he  claimed  payment. 

To  this  plaint  the  Appellant  and  his  brother^  Munjee- 
hhaee  put  in  separate  answers.  Munjee-bhaee  insisted, 
in  his  answer,  that  a  balance  'Was,  in  fact,  in  his  fa- 
voui* ;  but  that  the  Eespondent  had,  in  collusion  with 
Hormuz-jee^  got  possession  of  his  (^Mimjee-hhaeehJ 
account-books,  and  otherwise  acted  fraudulently  on  the- 
occasion.  The  Appellant,  in  his  answer,  insisted  that 
the  claim  was  false,  that  the  Eespondent  was,  in  fact^ 
indebted  to  him  for  his  share  of  the  13,000  rupees  for 
which  the  Eespondent  had  given  his  acknowledgment,, 
as  before  mentioned.  The  Appellant  also  denied  having 
settled  accounts  with  the  Defendant's  Gomashtah,  or 
written  a  letter  from  Bombay  to  the  e:ffiect  alleged  in 
the  plaint,  or  knew  anything  of  the  acceptance  of 
Hormu2-jee  Bheem-jee.  He  called  upon  the  Eespondent 
to  produce  his  handwriting ;  he  also  denied  that  any 
person  had  any  claim  on  his  father's  property  at  Surat^ 
and,  as  a  presumption  of  the  falsity  of  the  Eespondent'* 
'claim,  asked  why  the  Eespondent  had  not  mentioned 
the  claim  before,  as  the  Appellant  had  been  several 
times  at  Surat. 

A  reply  was  put  in  to  this  answei*,  to'  wliich  the 
Appellant  and  Miinjee-hhaee  rejoined.  The  Plaintiff 
then  produced  hi^  own  Books  to  prove  the  balance 
due  to  him,  and  the  following  letter,  dated  Octoher^ 
1803,  from  Modee  Sorab-jee  Vacha  Ganda  in  Bombay! 
to  the  Plaintiff  at  Surat,  as  evidence  of  the  existence 
of  the  partnership  between  the  Appellant  and  Munjee- 
hhaee,  and  their  dealings  with  him. 
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(After  compliments.)  ^,!^ 

■*'  I  had  a  letter  from  Munjce-bhaee  a  few  days  ago,    Sorab-jee 
mentioniiig  your  having  confeiTed  a  great  obligation  on      ga>-i»a 
us,  by  advancing  rupees  3,500  and  that  my  uncle,  ^^'-^ 

Hormuz-jee,  after  declaring  his  want  of  ready-money,  jee  M.\xik- 
had  offered  some  bags  of  pearls  on  which  he  might 
raise  rupees  12,000.     In  reply  to  which  I  have  written 
as  follows : — 

^' '  Koomour-jee  has  acted  kindly,  and  his  support  is 
very  seasonable.  If  you  had  asked  Hormuz-jee  for  his 
pearls,  he  would  have  refused  to  lend  them ;  and  he 
now  offers  them,  knowing  you  could  not  ask  such  a 
favour  of  him.  I  am  astonished  at  your  wiiting  about 
this.  There  was  a  little  delay  in  prociu'ing  the  Hoon- 
dee*  by  Pes1dim-jec''s promising  to  give  it  fi-om'day  to 
•day,  and  saying  your  Master  would  grant  one  for 
rupees  8,600 ;  it  was,  however,  at  last  obtained  for 
15,000.  I  received  a  very  abusive  letter  in  the 
meantime  from  Munjee-hlmee^  in  which  he  mentions 
that  ^  Koonwur-jee  has  told  me  thi'ough  Peshtiin-jee 
that  he  has  no  money  to  lend,  and  that  any  applica- 
tion is,  therefore,  useless.'  I  suppose  he  was  vexed,  as 
the  few  people  to  whom  he  had  applied  for  assistance 
had  given  evasive  answers.  I  was  in  hopes  that  either 
you  or  my  uncle,  Hormuz-jee^  would  have  come  for- 
ward, but  you  have  no  confidence  in  us,  which  we 
cannot  helj).  Everything  will  be  settled  on  the  arrival 
■of  the  Hoondee.^ 

"I  wrote  to  Munjee-hhaee  as  follows: — 'These  gen- 
tlemen have  no  confidence  in  us ;  but  there  was  no 
occasion  to  put  yourself  in  a  rage  on  that  accoiyit, 
for  you  have  no  claims  against  them.  Why  not  take 
isome  of  our  mother's  jewels  and  mort-gage  them'?  they 
*  Bill  of  ExchRDge, 
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would  have  been  afterwards  redeemed ;  and  if  there 
was  any  delay  in  this  I  would  have  sent  a  Hoondee, 
The  difference  of  exchange  is  at  present  so  great  that 
I  cannot  send  one  without  being  a  loser.     I  have  some 
outstanding  debts  and  likewise  some  trade  ;  I,  there- 
fore, hoped  to  have  been  able  to  assist  you,  which  I 
will  do  when  the  trade  increases ;  but  how  can  I,  at 
present,   with  only  25  or  30,000  rupees  ?'     I  have 
mentioned  this  to  you,  knoAving  you  to  l)e  my  friend. 
You  should  assist  my  brother  in  any  difficulty ;  or  if 
you  could  not,  you  might  request  some  friend  to  come 
forward,  as  we  are  unkn(3wn  in  Siirat.     I  thank  you, 
however,  for  what  you  have  done,  and  you  no  doubt 
will  continue  to  act  considerately.     Ilormuz-jee  used 
to  say   '  there  is  no  difference  between  us :'  I  now, 
however,  find  his  actions  are -in  contradiction  to  his 
fine  professions  of  friendship.     If  there  had  been  any 
difference  between  us,   he  ought   to  have  requested 
some  other  person's  assistance.     Wc  love  our  character 
too  much  to  have  deceived  him  :   if  we  had  no  regard 
for  that,  there  was  no  use  coming  here  and  undergoing 
so  much  fatigue  and  vexation.     A  piece  of  chy  bread 
and  a  good  name  is  more  enviable  than  riches  with  a 
degraded  character :  it  is  better  for  a  man  to  eat  poison 
than  live  with  a^,  bad  name.     You  must  pardon  me 
for  what  I  have  written  about  this,  and  attribute  it 
to  my  ignorance.     I  have  not  mentioned  the  above 
either  to  Hormuz-jee  or  Munjee-bhace.     You  will  de- 
liver the  enclosed  letter  to  my  uncle. 

"  I  have  informed  Peshhm-jec  of  our  circumstances, 
and  made  him  acquainted  with  oiu"  concerns  with 
Bhoolchim^  according  to  yoiu*  advice.  You  must  settle 
our  dispute.  3:[unjee-lhaee  mentions  youi*  wish  to  see 
some  accounts  of  Suiiwil  1841 ;   th€rc  was  no  occasion 
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to  ask  him  for  them,,  as   you  have  full  powers  to  do  as        is.36. 
3^ou  thhik  proper.     We  have  a  large  demand  against   Sorab-jee 
our   uncle   concerning    Kiumoo    Mcija^    om*    paternal      g."^da 
m-andfather,  and  Biiram-jee  Sooklvia,  which.if  paid,  ^\'ill     ,     ^'• 
be  sufficient,  without  examining  the  other  accounts,  jek  M-a^-ik- 
the  amount  of  which  he  is  not  able  to  pay  oif.  ^^'^' 

"  Pardon  the  trouble  I  have  given  you,  and  tell 
Munjee-bhaee  to  make  haste  with  the  remainder  of  the 
piece  goods.  Sixty  corges^  have  been  purchased,  but 
there  is  still  a  great  number  remaining.  Let  me  know 
if  you  have  any  commissions  here. 

''  Saturday,  8th  Katlk-sood  ISGO.     {Odoher,  1803.) 

''  P.S. — This  is  not  enclosed  to  Mimjee-hhaec^  lest 
he  should  suspect  its  contents,  but  sent  with  the 
Malivce's  letter." 

Upon  the  production  of  this  evidence  the  Coui't  in- 
formed the  Plaintiff  that  no  decree  could  be  passed  on 
his  single  account-current,  but,  upon  his  application, 
allowed  him  time  to  produce  fiu'ther  evidence,  and 
witnesses  were  accordingly  produced  to  prove  some  of 
the  items  stated  in  his  accounts ;  theii*  evidence,  how- 
ever, went  only  to  tninsactions  previous  to  the  death 
of  Vacha  Ganda. 

The  evidence  given  in  by  the  Appellant  in  contra- 
diction to  that  above  stated,  consisted  of  the  Respon- 
dent's uncancelled  promissory  note  or  acceptance  for 
t\\Q  13,000  rupees,  and  the  following  letter  from  the 
Ecspondent  in  Surat  to  the  Appellant  in  Bomba/j : — 

"  It  is  a  long  time  since  you  wi'ote  to  me ;  I,  there- 
fore, expect  a  letter  soon.  Understanding  that  a  raffle 
of  some  jewellery  is  now  going  on  in  Bombay y  and  as 
your  uncle,  Ilormuz-jce^  and  Dca-bhaee  have  prociu-ed 
tickets,  the  price  of  which  I  hear  is  rupees  100,  I  re- 
quest you  will  prociuT  me  one,  in  the  name  of  Ilormuz- 

*  A  score. 


u 


CASES   IN   THE   PRIVY   COUNCIL 


1838. 

soeab-jee 
Vacha 
Gakda 

V. 

KooirwTTR- 

fEE    MAJflK- 
JEE, 


diar  Hormiiz-jee.  Let  it  be  an  odd  number,  and  T\Tite  me 
when  you  have  taken  it,  and  I  will  send  you  the  rupees 
100.  Don't  think  of  the  quarrel  with  your  uncle; 
please  God  a  release  will  be  dra\vn  out  after  the  De- 
wallie„'^  Munjm-hliaec  "WTote  to  you  about  the  Mocha 
business,  with  which  I  suppose  you  are  well  acquainted. 
If  you  have  any  commands  here  let  me  know.  What 
further  can  I  i-epresent  ? 

<'  Monday,  11th  Assin-vml  18G0. 

*'  To  Sorah-Jee^  son  of  V^acha  Ganday 

The  evidence  adduced  by  Munjce-hhaee  consisted  of 
the  following  wi'itten  memorandmn  made  by  two  Par- 
see  Merchants,  who  being  at  Bombay^  out  of  the  jiuis- 
diction  of  the  Zillah  Coiu-t  of  Surat,  made  an  affidavit 
identifying  the  memorandum,  before  a  Magistrate  at 
Bombay, 

"  We,  Parsoc  Biistom-jee,  Jamscf-jee,  and  Jamnadas 
Tookoy-das^  do  hereby  acknoM'lcdge  and  declare  that, 
at  the  desii-e  of  Modee  Miitijee-bhaee  Vacha  Ganda,  we 
were  at  Parsee  Koonwur-jee  Jfaiiik-jee^s,  in  order  to  ask 
and  requiixi  from  him  the  Books  of  account  left  with 
him  by  Munjce-bhace  and  Mehta  Wrybhookun^  for  the 
comparison  of  the  accounts  from  the  Gentoo  years 
185G  to  1861 ;  when  Koomvur-jee  answered,  that  he 
had  not  examined  the  accounts  yet :  '  your  Books  are 
in  safety,  and  now  I  have  some  business  at  my  master's 
for  a  day  or  two,  wherefore  you  may  come  to-morrow.' 
Afterwards  again,  by  the  desire  of  Modee  3Iiinjee- 
hhaec^  we  went  twice,  when  Koomvur-jee  said,  '  You 
must  not  come  to  my  house ;  we  parties  will  settle 
amongst  ourselves ;'  wherefore  this  conversation  we 
have  commimicated  to  Munjee-bhace.     Besides,  Modee 

*  A  Hindoo  festival  in  November,  which  is  the  commencement 
of  the  commercial  year  amorg  the  Mahrattas. 
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Munjee-hhaee  desired   of   us   a   waitteii   memorandum      J^^ 
of  the  conversation  we  so  had  with  Koonumr-jce,  be-   Sorab-jek 
cause  not  knowing  what  is  to  happen  hereafter,  and      Gaxda 
in  compliance  thereto  we  have  hereby  given  the  same   g;oo^!!^^.jj_ 
in  wi'itin";.     Dated  in  the  Gentoo  year  1861,  Assm-vud  jee  Manik- 

JE.E, 

30th,  Tuesday. 

(Signed)         ''  Rustom-jee  Jamset-jee. 

"  Shah  Jamna-das  Tookoy-das^ 

On  the  24th  of  3Iaij,  1815,  the  Zillah  Court,  after 
reading  the  plaint,  answers,  reply,  and  rejoinders,  exa- 
mining the  account-books  of  Plaintiff,  hearing  the 
evidences  of  the  witnesses,  perusing  the  documents 
exhibited,  and  matiu-ely  deliberating  on  the  whole, — 
decreed,  that  Defendants  do  pay  the  sum  of  rupees 
7,132.  1.  60.,  being  the  amount,  principal  and  interest, 
according  to  the  Dufters*oi  the  plaintiif,  of  an  account- 
current  in  the  name  of  Vacha  Ganda,  their  father,  up 
to  the  year  1862.  No  interest  was  allowed  after  that 
year,  as  the  Plaintiif  did  not  appear  to  have  exerted 
himself  about  the  recoveiy  of  his  money,  and  suffered 
the  Defendants  to  leave  Surat  without  prefen-ing  a 
complaint  against  them.  The  Defendants  to  pay  the 
fees  of  the  authori2;ed  VaJceels,  and  costs,  according  to 
a  schedule  annexed. 

Against  this  decree  both  parties  appealed  to  the  Pro- 
vincial Court  at  Surat ;  the  now  Eespondent,  because 
he  ought  to  have  been  allowed  interest  on  the  alleged 
balance  of  rupees  7,132.  Iq.  60r. ;  and  the  present 
Appellant  and  Munjee-hhaee^  because  the  decree  was 
wrong  in  allowing  any  part  of  the  claim  whatsoever. 

The  appeal  of  the  Eespondent  was  entered  on  the 
file  of  the  Provincial  Court  as  No.  421 ;  that  of  the 
Appellant  and  his  brother  as  No.  424. 
*  Account-books 
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SoBAB-jEE  cial   Court,   having  preTiously  had  transmitted  to  it 
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^     '"•  Court  in  a  suit  brou^i^ht  by  Peshtim-iee  aarainst   the 
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JEE  Manik-  Appellant  and  Munjee-bhaec,  on  a  mortgage  bond  for 
10,000  rupees,  executed  in  the  family  name  of  Vaclia 
Ganda  by  Peshtun  Koorshed-jee,  as  attorney  for  Mu7i- 
jec-hhacc^  made  a  decree  on  the  10th  November^  1815,  in 
which,  after  observing  that  the  suit  was  originally  filed 
for  the  balance  of  an  account-current  with  Vaclia  Ganda., 
father  of  the  Defendant,  the  Appellant,  and  Munyee- 
Zf/zae^,  closed  in  1862  ;  principal,  rupees  7,132.  1.  60. 
and  interest,  amounting  in  the  whole,  to  13,089.  0.  75. 
from  which  the  Plaintiff  (the  Eespondent)  deducted, 
to  the  credit  of  the  Defendant,  the  acceptance  of  Hor- 
muz-jee^  to  the  amount  of  2,000  nipees,  and  interest 
thereon,  leaving  balance  claimed  9,493.  1.  69. ;  that 
the  Defendants  not  only  denied  the  debt,  but  also  that 
any  such  acceptance  was  ever  given ;  and  that  the  last 
plea  was  first  inquired  of,  and,  on  the  testimony  of  Hor- 
muz-jee  himself,  that  he  accepted  an  order  to  pay  the 
Plaintiff,  but  that  the  money  was  still  in  his  hands, 
owing  to  a  subsequent  prohibition  from  Defendant  to 
disburse  the  amount  to  the  Plaintiff,  is  admitted  ;  that 
sundiy  witnesses  were  then  called  to  prove  sundry  en- 
tries in  the  Plaintiff's  Books ;  went  on  to  say,  "  When  it 
is  considered  how  impossible  it  must,  generally  speak- 
ing, be  to  prove  a  Merchant's  accounts  by  oral  testi- 
mony, it  will  appear  quite  unnecessary,  in  this  record,  to 
go  tlu-ough  the  detail  of  their  evidence.  Thus  much, 
however,  appears  :  that  the  accounts  were  never  regu- 
larly compared  and  adjusted  between  the  parties ;  that 
the  Plaintiff  on  one  occasion  put  off,  on  the  pretext 
of  other  business,  the  examination  which  Defendant 
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[3tunjee--hhaec)  had  prepared  to  make,  haying  earned  his       1836. 
Books  to  the  Plaintiff 's  house  for  that  purpose.     These   Sorab-jeb 
were  also  left  with  the  Plaintiff,  and  when  he  was      ol^t 
applied  to  for  their  suiTender  he  evaded  compliance.    ^    '"• 
Again,  it  must  be  observed,  that  nothing  appears  to  jee  Manik- 
impugn  the  cori'ectness  of  the  Plaintiff's  account,  and        ^^^* 
upon  the  face  of  it  judgment  went  for  the  Plaintiff  to 
the  amount  of  the  balance  of  principal  only,  interest 
being  disallowed    on  the    groimd  of    the  Plaintiff's 
silence  in  regard  to  his  claim  for  a  period  of  seven  years, 
(namely,  from  Swmvit  1862  to  the  month  of  Chjte-sood 
Gth  18G9,A.i).  Gth  4/^n7, 1813,)  during  the  greater  part 
at  least  of  which  time  the  Defendants  (Appellant  and 
Munjee-hhaee)  were  residing  in  business  at  Siu^at.     The 
appeal  was  instituted  to  recover  that  amount  of  interest, 
the  debt  being  for  moneys  advanced,  oji  which  the 
Plaintiff  had  to  pay  interest  himscK,  and  that  there  was 
a  further  claim  got  up  to  interest  on  the  amount  of  the 
decree,  from  the  date  of  filing  the  suit  in  1813,  April 
Gth.     The  Eespondents  answered  separately,  and  at 
length.     The  sum  of  all  is,  that  they  deny  the  prin- 
cipal debt,  and  consequently  the  AjDpellant's  claim  to 
interest  thereon,  and  that  they  would  have  appealed 
against  the  judgment  themselves,  but  were  at  a  loss 
for  the  prescribed    secuiities,   and  in  the  meantime 
were  forestalled  by  the  Appellant." 

The  Coiu't  did  not  think  fit  to  enter  into  the  Ee- 
spondent's  pleas  in  bar  of  the  judgment,  because  they 
had  filed  a  separate  appeal  (No.  424)  against  the  same 
decree,  which  would  aff'ord  occasion  for  investigating 
the  merits  of  the  question  at  large,  the  present  appeal 
being  confined  to  interest,  which,  admitting  the  prin- 
cipal to  be  due,  there  was  no  discretion  in  the  Court 
to  disallow. 

VOL.  I  H 
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It  was,  therefore,  adjudged  by  the  Cotu't  that  the 
Eespondents  (the  now  Appellant  and  Munjee-hhaee)  do 
pay  the  amount  of  interest  disallowed  by  the  decree  of 
the  Zillah  Judge,  being  rupees  2,361.  0.  09.,  simple 
interest,  and  also  rupees  1,690.  1.  37.,  being  the  in- 
terest on  the  principal  sum  of  rupees  7,132.  1.  60., 
from  the  6th  April,  1813,  on  which  day  the  original 
suit  was  filed  in  the  Adatoluf,  up  to  this  day ;  and  fui'- 
ther,  the  sum  of  rupees  48,  being  the  amount  of  costs 
disallowed  in  the  Zillah  Court. 

The  appeal  No.  424,  which  was  prosecuted  by  the 
Appellant  alone,  3£unjce-l)haee  being  unable  from 
poverty  to  pay  the  fees  of  Court,  was  heard  on  the 
23rd  of  July,  1816 ;  when  the  Provincial  Court,  upon 
the  same  evidence  which  was  before  the  Zillah  Coui't, 
after  observing  that  Vacha  Ganda,  the  father  of  the 
Appellant,  was  an  inhabitant  of  Sural,  but  about  the 
Hindoo  year  1846  or  1847  Went  to  reside  at  Bombay, 
and  traded  there  imtil  about  1856,  when  his  mind 
being  in  a  diseased  state,  the  family  came  to  Surat^ 
and  his  affairs  were  afterwards  carried  on  in  his  name 
by  his  eldest  son  ;  that  "  Munjee-lhaee  Vacha  Ganda 
died  in  1857,  and  the  affaii'S  of  the  family  continued 
to  be  carried  on  precisely  as  before  his  death  by  the 
eldest  son,  in  the  father's  name,  (and  it  is  not  at  all 
pretended  that  he  did  not  leave  much  more  property 
than  the  amount  of  this  suit,)  until  1862,  when  the 
Eespondent  closed  his  accounts  with  that  firm ;  that 
the  Appellent  acknowledged  his  responsibility  until  his 
father's  death,  and  had  no  proof  whatever  of  any  sepa* 
ration  of  his  interests  after  that  date ;  (and  it  was  on 
this  point  exclusively  that  the  appeal  turned ;) — the 
Court  not  finding  any  proof,  or  even  any  reason  to  be* 
lieve  that  any  separation  of  Soorah-jee' s  interest  took 
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place  before  18G2,  affirmed  the  Zillah  Judge's  decree,        ^836. 
with  interest  from  10th  Novemler  last  to  the  date    Sorab-jee 
of  the  decree,  at  12  per  cent.,  and  costs,  against  the      q^^ 
Appellant."  ^    ^'• 

The  Appellant  and  his  brother  appealed  from  both  jee  I^Llnik- 
these  decrees,  of  the  10th  Nocemher,  1815,  and  the        ^^^' 
23rd  Juli/j  1816,  to  the  Sudder  Adaidut  at  Bombay. 

In  the  meantime  the  Eespondent,  finding,  from  the 
Appellant  and  Munjee-lhaec' s  answers,  that  they  both 
denied  having  given  any  dii'ection  to  Hormuz-jee  to 
give  his  acceptance  for  2,125  rupees,  which  the  Ee- 
spondent had  deducted  in  his  original  claim,  filed  a 
fresh  suit  against  the  Appellant  and  his  brother  for 
2,125  rupees  and  interest.  The  Appellant  alone  ap- 
peared and  defended  this  suit.  The  only  witness  called 
by  the  Appellant  was  Hormiiz-jee^  who  deposed  that 
he  had  paid  no  part  of  the  2,125  rupees  to  the  Eespon- 
dent. The  Court,  after  refeiTing  to  the  Dufter  of  the 
Eespondent,  filed  in  the  fonner  suit,  together  with  the 
proceedings  there  and  in  the  Court  of  appeal,  by  its 
judgment,  dated  the  26th  March,  1817,  decreed  the 
Appellant  and  his  brother  to  pay  the  2,125  rupees, 
together  mth  an  equal  amount  of  interest,  making 
altogether  4,250  nxpees,  and  also  to  pay  the  Eespondent 
all  his  costs  except  those  of  his  rejoiader. 

The  Appellant  appealed  from  this  decree  to  the 
Provincial  Court,  who  confirmed  the  same  by  their 
decree  of  the  14th  Aiyril,  1818,  with  interest  at  twelve 
per  cent,  fi'om  the  date  of  the  Zillah  Judge's  decree, 
and  costs.  From  this  decree  the  Appellant  again 
appealed  to  the  Sudder  Admvlut  at  Bomhay. 

The  appeals  of  the  Appellant  and  Munjee-hhaee  from 
the  decrees  of  the  Provincial  Court  in  the  first  suit, 
were  heard  together  by  the  Sudder  Adawlut  on  the 
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J836^  25th  of  March,  1818.  The  Appellant  had,  in  the  course 

SoEAB-jEE  of  the  proceedings  there,  put  in  as  evidence  the  Ee- 

Ganda  spondent's  answer  in  a  suit  instituted  by  the  Appellant 

_  •  ^-  in  the  Zillah  Coinrt,  for  recovering?  his  share  of  the 

KOONWUR-  \  ^  ^  , 

JEE  Manik-  13,000  rupees  previously  mentioned,  in  wliich  the 
Eespondent  acknowledged  that  he  had  lent  250  rupees 
to  the  Appellant,  but  which  he  had  never  charged  in 
his  account  with  Vacha  Ganda,  as  he  would  have  done 
had  the  Appellant  been  a  partner  in  that  house. 

The  decree  of  the  8uddcr  Admvlut,  dated  the  25th 
March,  1818,  and  the  chief  reasons  assigned  for  the 
judgment  were  thus  stated :  "  That  it  appeared,  upon 
an  examination  of  the  documents  filed  in  the  case, 
that  the  accounts  between  the  parties  were  never  regu- 
larly compared  and  adjusted,  but  that  Koonvnir-jee  on 
one  occasion  put  off,  on  pretence  of  other  business, 
the  examination  which  Munjce-lhace  prepared  to  make, 
having  carried  liis  Books  to  the  Eespondent's  house  for 
that  purpose.  Nothing,  however,  had  transpired  to 
impugn  the  correctness  of  the  Eespondent's  account ; 
and  upon  the  face  of  it  judgment  had  been  given  in 
his  favour  for  the  principal  amount  by  the  Surat 
Adaivlut,  and  affirmed  with  interest  by  the  Court  of 
appeal.  The  account  appears  to  have  commenced  in 
the  lifetime  of  the  father  of  the  Appellants,  who,  on  his 
death,  took  possession  of  his  property,  and  of  coui'se 
became]  responsible  for  his  debts.  The  accoimt  was 
afterwards  continued  in  the  name  of  the  father,  and 
the  sons  have  not  proved  any  division  of  the  family 
property  and  separation  of  the  family,  or  assigned  any 
good  reason  why  one  only  of  them  should  be  respon- 
sible, while  the  probability  is  that  the  other  is  now  in 
possession  of  most  of  the  property  of  the  father.  The 
account  commenced  with  the  father  and  continued 
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with  the  chikh-en ;  and  the  sons,  as  heii's  to  the  father,        i-'^^e. 
must  be  considered  jointly  and  severally  responsible    Sorab-jee 
for  whatever  property  of  the  father  came  into  their       gaisda 
hands,  or  their  acquirements  in  trade  from  it.  The  Ee-    ^    ""•  ■ 
spondent  has  satisfied  the  lower  Coui-ts  respecting  the  jee  ml^jtik- 
different  items  composing  the  account,  and  the  amount 
of  the  balance  actually  due,  and  the  Sudder  Adaivlut 
cannot    draw    any    line  of  distinction   between   the 
brothers  for  the  portion  which  each  is  to  pay,  as  it 
does  not  appear  in  what  proportions  they  took  posses- 
sion of  their  father's  property.      One  of  these  may 
have  been  more  successful  in   business  than  the  other, 
but  they  appear  to  have  possessed  themselves  equally 
of  their  father's  estate,  whatever  it  may  have  been, 
and  to  be  equally  responsible  for  the  account  with  the 
Kespondent,  for  they  are  both  equally  credited  in  the 
sum  of  13,000  rupees  in  part  of  the  said  estate. 

The  Sudder  Adazulut,  under  the  circumstances,  was 
therefore,  of  opinion,  that  the  decrees  of  tiie  Court  of 
appeal  at  Swat,  in  cases  'No.  101  and  114,  ought  to 
be  affirmed  with  costs;  and  as  no  di-^rrotion  about 
interest  could  be  exercised  under  section  xii,*  Eegu- 
lation  VII.  of  1812,  it  was,  therefore,  to  be  allowed, 
provided  the  same  did  not  exceed  the  amount  principal, 
as  laid  down  in  section  iv,  Eegulation  I,  of  1814  ;| 

*  "  Sect.  xii.  If  the  Stidder  Adaivlut  shall  confirm  the  decree  of 
the  Provincial  Court,  it  shall  adjudge  interest  at  the  rate  of  one 
per  cent,  per  mensem,  on  all  sums  receivable  by  the  Respondent 
under  the  decree  ;  and  the  Suddtr  Adawlut  is  authorized  to 
punish  appeals  which  may  appear  to  it  to  be  litigious,  by  a  fine  to 
GoTerument,  proportienate  to  tke  condition  of  the  party  and  the 
circumstances  of  the  case." 

t  '*  Sect.  iw.  Where  the  interest  on  debts  or  on  mauey  lent  may 
have  accumulated  so  as  to  exceed  t^  principal  money, the  Caurts 
ci  Adaivhit  shall  not  decree  a  greater  sum  for  interest  than  the 
amount  of  such  principal  money." 
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^J^^^     and  the  ctecrees  passed  by  the  Court  of  appeal  under 
SoEAB-jEE    dates  the  10th  November^  1815,  and  23rd   Jiily^  1816, 

Ga>t)a      ^'6^6  accordingly  affirmed,  with  interest  and  costs. 

KooNWE         "^^  ^^^  appeal  of  the  Appellant  from  the  decree  of 

jEE  Manik-  the  Provincial  Coni't  of  the  23rd  Julg^  1816,  in  the 

second  suit,  the  Sudder  Adawlut^  on  the  12th  May^ 

1819,  affirmed  the  decree  appealed  fi*om,  with  interest 

and  costs. 

The  Appellant  presented  his  petition  of  appeal  to 
the  King  in  Council  against  the  several  decrees  of  the 
Sudder  Adatvlut  of  the  25th  Ilarch,  1818,  and  the  12th 
May  J  1819,  and  prayed  they  might  be  reversed  for  the 
following  reasons : — 

I.  Because  there  not  only  was  no  evidence  that  the 
Appellant  ever  had  any  account  with  the  Respondent 
or  was  a  partner  in  the  house  of  Vacha  Ganda,  but  the 
presumption  it  afforded  led  to  a  different  conclusion. 

II.  Because,  admitting  the  Appellant,  as  one  of  the 
administrators  of  Vacha  Ganda,  to  have  been  liable  to 
the  extent  of  the  assets  received  from  him,  yet  it  ap- 
j3eared,  upon  the  face  of  the  Respondent's  own  alleged 
accounts,  that  a  balance  was  due  fi'om  him  to  Vacha 
Ganda  at  the  time  of  Vacha  Ganda's  death,  and  the 
Appellant  ought  not  to  have  been  held  liable  for  an 
account  kept  in  his  father's  name  many  years  after  his 
death,  without  any  proof  of  the  Appellant's  ever  having 
sanctioned  such  account. 

III.  Because  the  Eespondent's  own  Books  ought  not 
to  have  been  received  as  decisive  evidence. in  his  own 
favour  against  the  house  of  Vacha  Ganda,  especially 
when  it  had  been  proved  that  they  had  never  been 
balanced  or  compared  with  the  Books  of  that  house 
during  the  period  in  question,  which  the  Respondent 
had  actually  possessed  himself  of,   and  had  refused  to 
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deliver  up  when  they  were  demanded  of  him  by  3IiLn'        1^36. 
jee-hhaec.  Sok.vb-jee 

IV.     Because  the  Eesj^ondent  ought  not  to  have  "been      gaSa 
allowed  interest  on  the  allecjed  balance,  which  consisted    ^    ^• 
chiefly   of    interest   upon   supposed   annual   balances  ji;e  Mamk^ 
struck  by  himself,  without  any  evidence  of  commu- 
nication with  any  member  of  the  firm  sought  to  be 
charged. 

The  Eespondent,  on  the  other  hand,  submitted  that 
the  appeal  ought  to  be  dismissed,  and  the  decrees  of 
the  Sudder  Adaiulut  of  Bombay  affirmed,  for  the  fol-* 
lowing  reason '. — 

Because  the  correctness  of  the  Eespondent's  accoimt- 
current,  and  the  joint  liability  of  the  Appellant  and  his 
brother,  Munjcc-hhaee^  to  discharge  the  balance  of  that 
account,  were  sufficiently  established  by  the  evidence. 

Mr.  3Iillcr,  K.C.,   and  Mr.    Wiprim,  K.C.,    for 
the  Appellant. 

Mr.   Serjeant  Spcinlci^,  and  Mr.  U.  J.  Lloyd ^  fot 
the  Eespondent. 

The  YiCE-CiiANCELLolt : 
On  the  6th  April^  1813,  Koomvur-jee  Manik-jee,  the 
Eespondent  in  this  appeal,  brought  his  plaint  in  the 
Zillah  Court  of  Surat  against  3Iunjee-hhaee  and  the 
Eespondent  Sorab-jeej  alleging  that  they  had  dealings 
with  him;  that  theii*  account-cui'rent  was  regularly- 
adjusted  by  theii'  Gomashtahs  up  to  1860,  and  that  on 
the  9th  Poos-soodj  1862,  there  was  a  balance  in  the 
Eespondent's  favour  of  rupees  7,132. 1.  60.  This  claim 
against  the  Defendants  was  for  that  siun,  principal  and 
interest,  equal  in  the  whole  to  rupees  13,689.  0.  75., 
from  which  he  deducted  rupees  2,125  principal  and 
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rupees  2,070.  3.  6.  interest,  making  rupees  4,195.  3.  C, 
on  the  acceptance  of  Ilormuz-jee  Bhccm-jce^  who,  it 
was  alleged,  had  not  paid  the  Plaiutiff  a  rea,  leaving  a 
balance  against  the  Defendants  of  rupees  9,493. 19.  69. 

The  Defendants  answered  separately.  The  Appel- 
lant denied  having  settled  accounts  with  the  Plain- 
tiff's Gomashtah. 

In  support  of  his  case  the  Eespondent  produced  an 
extract  from  his  own  accoimts.  Two  letters  were  also 
put  in  evidence,  and  some  witnesses  were  examined. 
The  inference  from  the  letters  rather  was,  that  there 
had  been  separate  transactions  between  the  Eespon- 
dent and  the  Appellant.  But  there  was  no  evidence  to 
show  that  the  Appellant  was  pri\'y  to  the  Eespondent' s 
accounts.  The  Zillah  Court,  however,  on  the  24th 
Majj^  1815,  decreed  that  the  Defendants  should  pay 
to  the  Plaintiff  the  sum  of  rupees  7,132.  1.  60.,  the 
amount  of  the  principal  sum  claimed,  according  to  the 
Duftcrs  of  the  Plaintiff ;  but  refused  to  decree  interest 
thereon,  on  account  of  the  Plaintiff's  having  laid  by 
for  seven  years  without  prosecuting  his  demand. 

The  Eespondent,  on  the  17th  October^  1815,  brought 
another  plaint  in  the  Zillah  Coui't  against  Majnee- 
hhaee  and  the  Appellant,  to  recover  the  2,125  rupees, 
and  interest,  on  account  of  the  accej)tance  of  Hormuz- 
jee ;  and  on  the  2Gth  Marcli^  1817,  the  Court  decreed 
that  the  Defendants  should  pay  to  the  Eespondent  the 
2,125  rupees,  and  interest. 

The  only  evidence  in  that  suit  was,  that  it  appeared 
by  the  evidence  of  Ho7inuz-jee,  and  the  Plaintiff's 
Dufters  in  the  former  suit,  that  the  2,125  rupees  had 
not  been  paid  to  the  Plaintiff :  no  additional  evidence 
was  offered  to  show  that  the  Defendants  could  be 
bound  by  the  Plaintiffs  accounts. 
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The  Respondent  appealed  to  the  Provincial   Coui-t        ^'*^^^- 
against  the  decree  of  the  24th  of  Maijj  1815,  because    Surab-jee 
interest  had    not  been    allowed    him    on    the    sum       gaioja 
recovered,  and  the  Provincial  Coiu't,  on  the  10th  No-    „    ""• 
vetnher^  1815,  decreed  the  Appellant  and  Munjee-hhaee  jee  Manik- 
to  pay  the  interest  which  had  been  disallowed  by  the 
Zillah  Court,  and  the  costs  of  the  appeal. 

The  Appellant  appealed  to  the  Provincial  Court  from 
the  decree  of  the  24th  May,  1815 ;  but  on  the  23rd  of 
July,  1816,  the  Provincial  Coiu-t  affii'med  the  decree. 

The  Appellant  also  appealed  to  the  Pro\Tncial  Court 
from  the  decree  of  the  2Gth  March,  1817  ;  but  on  the 
14th  April,  1818,  the  Provincial  Com-t  affirmed  it. 

Upon  three  distinct  appeals  to  the  Sudder  Deivanny 
Adatvlut,  in  two  of  which  Sorah-jee  was  sole  Appellant, 
and  in  the  third,  he  and  Munjee-hhaee  were  joint 
Appellants  from  the  three  decrees  of  the  Provincial 
Court, — those  decrees  were  affirmed  with  costs  by  thi'ee 
decrees; two  of  the  25th  of  March,  1818,  and  one  of 
the  12th  of  May,  1819.  The  Appellant,  Sorah-jee,  has 
presented  his  appeal  to  His  Majesty  in  Council  against 
those  decrees  of  the  Sudder  Dewanny  Admolut.  It  is 
to  be  observed,  that  if  the  first  decree  of  the  Zillah  Court 
were  right,' its  second  decree  might  be  right  also,  for 
the  claim  for  the  sum  of  2,125  rupees,  and  interest, 
rested  on  the  same  ground  as  the  claim  by  the  first 
plaint ;  and  if  those  decrees  were  right,  the  decree  of 
the  Provincial  Coui't  upon  the  appeal  of  Koomvur-jee 
Manik-jee,  for  the  interest  disallowed  by  the  Zillah 
Court  might  be  right  also ;  but  if  the  decree  of  the 
Zillah  Coiu't  upon  the  first  plaint  was  wi'ong,  then 
that  plaint,  as  well  as  the  plaint  in  the  second  suit 
in  the  Zillah  Coiu'ts,   and  the  appeal  of  Koon2vur-jee 
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Manik-jee  to  the  Provincial  Com*t^  should  have  been 
dismissed  with  costs.' 

No  evidence  was  brought  before  the  Provincial 
Court,  or  the  Sudder  Deivanny  Adawlut,  which  was  not 
before  the  Zillah  Court,  so  that  the  decrees  can  only 
be  supported  by  holding  that  one  party  producing  his 
own  books  of  account  can  bind  the  other.  But  such 
a  proposition  is  uttei'ly  untenable,  and  the  result  is 
that  all  the  eight  decrees  of  the  Sudder  Deioanny 
Adawlut  Coui-ts  are  wrong;  that  the  three  decrees 
complained  of  must  be  reversed  as  to  the  Appellant, 
but  without  costs ;  and  the  decrees  of  the  Provincial 
and  Zillah  Courts  be  reversed  so  far  as  they  direct  the 
Appellant,  Sorah-jee^  to  pay  principal^  interest^  or 
costs.  But  the  two  original  plaints  in  the  Zillah 
Coui't,  and  the  Respondent's  appeal  to  the  Provincial 
Court,  must,  as  against  the  Appellant,  Sorah-jeey  h» 
dismissed  with  costs. 
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Jannokee  Boss     .     .     ^     ^     >     >     ^     Appellanfy 

AND 

The  King,  at  the  prosecution  of  Bin-  \  „         /7  »/■* 
DABUN  Boss      ......      j       P 

'On,  appecd  from  the  Supreme  Court  of  Judicature  at 
Fort  William  in  BengaL 

X  HE  APPELLANT,  who  was  a  native  of  Benares^  ^  December 
in  the  district  of  Benares,  in  the  East  Indies,  was,  in        1836. 
the  month  of  August,  1829,  tried  at   Calcutta,  before  underthege- 
the  Supreme  Coiu-t  of  Judicature,  upon  an  indictment,  Jfjjy^^esii- 
wherein  he  and  «ne  Ramchnnder  Day,  and  four  other  preme  Court 

cT-T-i  ^^      s-      ^  i.   ^^  Calcutta,  a 

persons,  (all  natives  of  India,  but  all  oi  them,  except  person  thougk 
the   Appellant,    persons   resident   in    Calcutta,)   were  Btnaresh 
'Charged  with  having  unla^vfuUy  conspii'ed  to  procure  liable  to  its 
the  imprisonment,  or  detention  in  prison,  of  Bindabun  if  privy  to  and 
Doss,    the  Proseciator,    (also  a  native   of   India,)   by  in  a  misde- 
:f alsely  and  malieiorisly  causing  an  action  at  law  to  be  ^utS^^tMi" 
brought  against  him  by  and  in  the  name  of  the  said  ^t- 
Ramchunder  Day,  for  the  recovery  of  a  sum  of  money  therefore,  a 
falsely  alleged  to  be  due  to  the  latter.  at  Benares^ 

*  Present  •    Lord  Brouoham,   the  Vice-Chancellor,    Mr.  Justice  ^^^  indicted 
_  .^,  .^T,  ,.,^  r-ni  1   With  others 

©osanquet,   the  Cbief  Judge  of  the  Court  of  Baukruptcy,   and  before  the  Su- 

Sir  Alexander  Johnston.  PJ*eme  Court 

tor  a  conspi- 
racy, in  procuring  the  Prosecutor  to  be  arrested  in  a  fictitious  action  at 
law,  and  the  instructions  for  the  arrest  were  proved  to  the  satisfaction 
of  the  jury,  to  have  originated  with  the  Appellant,  it  was  held  by  the 
Judicial  Committee  that  the  offence  being  completed  -within  the  juris- 
diction of  the  Supreme  Court  at  Calcutta,  that  Court  had  rightly  assumed 
jurisdiction  over  the  parties  privy  to  it  ;  though,  from  the  slight  nature 
of  the  evidence,  they  directed  a  new  trial. 
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The  Appellant  had  always,  from  the  time  of  his 
birth,  resided  in  Benares,  his  native  place,  and  until 
after  the  trial  of  this  indictment,  he  had  never  been 
to  Calcutta,  or  to  any  place  within  several  hundi'ed 
miles  of    Calcutta. 

On  the  6th  August,  1829,  the  trial  of  the  Appellant 
was  ordered  to  proceed  in  his  absence,  he  being 
unable  to  leave  his  house  at  Benares  by  reason  of  ill 
health. 

At  such  trial  three  of  the  Defendants,  Ramchunder 
Day,  Hullodhur  Doss,  and  Cossinnnth  Doss,  forfeited 
their  recognizances  for  want  of  appearance; — against 
the  other  thi'ee  Defendants,  the  Appellant,  Juggernath 
Sing,  and  Assah  Sing,  the  jury  returned  a  verdict  of 
guilty. 

The  evidence  in  support  of  the  prosecution  consisted 
of  certain  exhibits,  being  the  proceedings  in  the  said 
action  against  the  Prosecutor,  and  of  the  parole  evi- 
dence of  eight  witnesses. 

The  evidence  of  the  six  first  witnesses  did  not  in 
the  slightest  degree  tend  to  implicate  the  Appellant 
in  the  alleged  conspiracy. 

The  seventh  ^^dtness  for  the  prosecution  was  one 
Gunncsh  Bhutt,  who  stated  that  in  the  month  of  Choyt,* 
the  Appellant  and  himself  were  residing  at  Benares  : 
that  one  day  (but  on  what  day  the  mtness  could  not  re- 
collect) he  was  going  from  his  o^\ti  house  to  the  house 
of  one  Iliirrackchund,  who  lived  in  Benares,  and  near 
the  Prosecutor's,  when  the  Appellant  called  out  to  him, 
and  addi-essed  him  in  the  following  terms:  *'Yom- 
Baboo  or  Master,"  (meaning  the  Prosecutor,)  "  is  going 


*  This  month  answers  tu  our  monlbs  of  March  and  April,  com- 
meucing  about  the  middle  of  March  and  ending  about  the  middle 
of  April. 
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?     Let  him        i-^^o. 


to  Calcutta  ;  what  is  the  use  of  his  going 
take  20,000  rupees,  and  give  a  ruffanamaJ''* 

This  witness,  in  his  cross-examination,  admitted 
that  he  was  then  in  the  service  and  pay  of  the  Pro- 
secutor ;  that  he  had  been  in  such  service  and  pay 
for  seventeen  j'cars  ;  and  that  he  had  been  attached  to 
the  Prosecutor  fi'om  the  time  when  he  was  twelve  or 
fourteen  years  of  age. 

The  eighth  and  last  witness  for  the  prosecution  was 
one  MimJcuram  Doss  ;  he  described  himself  as  being  a 
Gomashtah  or  Agent  to  Merchants ;  that  he  had  known 
the  Appellant  twenty-five  years ;  that  he  remembered 
the  cii'cumstance  of  the  Prosecutor  being  aiTested; 
(this  arrest  took  place  in  or  about  the  latter  end  of 
July  or  beginning  of  August^  1828  ;)  that  he,  the  wit- 
ness, saw  the  Appellant  about  that  time ;  that  he  was 
passing  along ;  that  the  Appellant  was  at  a  window  of 
his  house ;  that  the  Appellant  called  him,  the  witness, 
and  said,  '*  I  hear  you  are  going  to  Calcutta  with 
Bhidahuii ;  do  not  go ;  if  you  do  go  you  will  be  put  to 
trouble  for  nothing,  and  will  reap  no  benefit.  He  is 
going  fi'om  here  in  custody ;  other  complaints  may 
then  be  made,  and  he  will  not  get  his  liberty.  Enter 
into  my  service,  and  I  will  give  you  good  wages." 

The  witness  then  proceeded  to  state,  that  he  refused 
such  offer ;  that  before  this  time  the  Prosecutor  had 
asked  him  to  go  to  Calcutta,  and  that  he,  the  witness, 
had  agreed  so  to  do.  The  Appellant  showed  me  (added 
the  witness)  a  letter,  and  said,  "Very  well;  here  is  a 
letter  informing  me  that  when  he  gets  down  other 
complaints  will  be  preferred  against  him."  The  Appel- 
lant (continued  the  same  witness)  said,  "  I  have  also 
written  to  Calcutta,  directing  that  when  he  reaches  he 
shall  not  obtain  his  liberty." 

•    *  Deed  of  compromise. 
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1836.  'X'hig   witness,  in   his   cross-examination,   said,    '^  I 

Jannokee    used  occasionally  to  call  at  the  Cootec^ — no  one  else 

^^^        was  with  me ;  Jcmmkec  (the  Appellant)  was  sitting  up- 

Bendabun    stall's ;  I  went  up  to  him ;  there  were  a  number  at  the 
Doss  . 

gate,  not  up-stairs  where  he  was ;  I  don't  know  the 

names,  Peons^  and  servants,  and  so  forth.  He  never 
before  called  me  in  tiiat  manner ;  I  had  been  occa- 
isionally  there  before.  Bindahun  had  then  been  arrested 
seven  or  eight  days ;  I  had  not  entered  into  his  em- 
ploy before  he  came  clown  to  Calcutta  ;  one  day  when 
I  went  to  him,  previously  to  his  being  arrested,  he 
asked  me  if  I  was  willing  to  go  down  to  Calcutta  on 
his  behalf.  I  was  aware  of  the  mode  of  conducting 
business  in  the  native  Court,  not  in  this  Court.  The 
object  was  to  send  me  down  to  Mr.  Go^ldsioorthy^  (the 
Prosecutors' s  Attorn ej-,)  and  to  have  me  Avith  Mr. 
Coldstvorthy  when  Bindahun  went  to  gaol." 

Upon    this    evidence    the    Appellant     was    found 
guilty. 

On  the  26th  October,  1829,  the  Appellant  moved 
for  a  new  trial ;  and  by  his  affidavit  stated  that  he  had 
never,  until  after  the  time  of  such  conviction,  quitted 
Benares  since  his  birth;  that  in  Anc/ust,  1826,  he  em- 
ployed Juggernauth  Sing  to  act  as  his  Agent  in  Calcutta 
in  the  general  management  of  his  affairs  there ;  that 
being  ignorant  of  the  law  of  England,  and  of  the  form 
of  proceeding  in  the  Supreme  Coiu't  at  Calcutta,  he 
had  always  entrusted  the  care  and  management  of 
all  such  legal  proceeding  in  that  Coiu't  as  he  might 
be  interested  in  to  an  Agent ;  that  Juggernauth  Sing, 
fls  such  Agent,  had  employed  several  Solicitors  on 
the  Appellant's  behalf,  and  had  even  changed  such 
Solicitors  without  having  previously  communicated 
with  the  Appellant  upon  the  subject.  That  in 
March,  1828,  a  native  writer,   whom  he  had  never 
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before  seeu,  and  with  whom  he  was  wholly  un- 
acquainted, arrived  at  Benares  with  a  letter  from 
Juggernaidh  Sing,  stating  the  bearer  had  come  to 
Benares  for  the  purpose  of  serving  some  summonses 
or  subpoenas  ujx>n  the  Prosecutor,  and  requesting  the 
Appellant  to  cause  the  same  to  be  sei-ved  accordingly ; 
and  that  in  consequence  of  such  request,  he  ordered 
one  of  his  servants  to  accompany  the  said  native 
writer,  and  point  out  to  him  the  person  of  the  Pro- 
secutor; and  that  in  May,  1828,  he  received  another 
letter  fi*om  Juggeimaiith  Sing,  informing  him  that  a 
wiit  of  attachment  had  been  issued  against  the  Pro- 
secutor, and  i-equiring  him,  the  Appellant,  to  assist 
in  executing  the  same ;  and  that  he,  therefore,  in  the 
performance  of  what  he  considered  his  duty,  directed 
one  of  his  sei'vants  to  point  out  to  the  officer  who  had 
the  charge  of  such  writ  the  person  of  the  Prosecutor. 
That  he  had  for  many  years  led  a  very  retired  life, 
and  that  dm'ing  the  four  last  years  he  had  not  quitted 
his  house  more  than  ten  or  fifteen  times  altogether, 
and  that  dming  such  peiiod  he  had  not  once  been 
absent  from  his  house  for  more  than  an  hour  at  a 
time ;  and  that  he  had  given  strict  orders  (which  had 
been  observed)  to  his  door-keepers,  during  the  whole 
of  such  period,  not  to  admit  any  pei-son  into  his  house 
at  Benares,  until  one  of  such  door-keepers  (some  of 
whom  were  always  stationed  at  the  gate)  should  have 
previously  informed  him  of  the  name  and  quality  of 
the  party  seeking  admittance.  That  he  did  not 
know  and  was  not  acquainted  with  any  person  called 
Gunnesh  Bhutt ;  and  that  he  never,  either  in  the 
month  of  Chayt,  in  the  Bengal  year  1235,  or  at  any 
other  time,  conversed  or  spoke  to  such  last-mentioned 
person,  or  to  any  person  called  Munkuram  Doss ;  he 
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denied  that  lie  liad  ever  said  to  the  said  Gunnesh 
Bhutt  that  his  Master,  Bmdabun,  Avas  going  to  Calcutta^ 
or  that  he  had  ever  uttered  any  words  to  the  like 
effect ;  or  that  he  had  ever  asked  the  said  Gunnesh 
Bhutt  what  Avas  the  use  of  the  said  Bindahim  going  to 
Calcutta  ;  or  had  ever  asked  any  other  question  to  the 
like  effect ;  or  that  he  had  ever  proposed  or  offered, 
through  Gunnesh  Bhutt,  or  thi'ough  any  other  person 
or  persons,  to  give  the  said  Bindahun  20,000  rupees, 
or  any  other  sum  of  money,  or  that  he  had  ever  made 
any  other  proposal  or  offer  to  that  or  the  like  effect ; 
that  he  had  never  held  any  conversation  with  the 
said  Gunnesh  Bhutt  on  the  subject  of  the  said  Bindahun, 
or  of  any  compromise,  or  on  the  subject  of  the  said 
Bindahun  and  the  said  Gunnesh  Bhutt,  or  either  of 
them,  proceeding  to  Calcutta ;  and  that  to  the  best 
of  his  belief,  he  had  never  conversed  with  the  said 
Gunnesh  Bhutt  on  any  subject  whatever,  and  that  the 
said  Gunnesh  Bhutt  was  entirely  unknown  to  him,  and 
that  he  never  knew  that  any  person  of  that  name  had 
ever  been  in  the  service  of  the  Prosecutor. 

That  he  was  in  like  maimer  wholly  imacquainted 
with  any  person  named  Munhuram  Doss,  and  that  he 
never  called  or  spoke  to  any  person  named  Munkuram 
Doss,  from  any  windovr  or  other  part  of  his  house ; 
that  he  never  said  to  the  said  Munhuram  Doss  that  he 
had  heard  that  the  said  Munhirain  was  going  to  Cal- 
cutta with  the  Prosecutor ;  that  he  never  said  to  the 
S£iid  Mu7ikw-am  "Do  not  go,"  or  any  words  to  the  like 
eff'ect ;  that  he  never  said  to  the  said  Munkuram,  "  that 
if  he  went  to  Calcutta  he  would  be  put  to  trouble  for 
nothing,  and  would  reap  no  benefit,"  or  any  words  to 
the  like  effect ;  that  he  did  not  then,  or  at  any  other 
time,  say  to  the  said  Munkuram,  or  to  any  other  per- 
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son,  "  that  the  Prosecutor  was  then  going  from  Benares 
in  custody,  or  that  other  complaints  would  or  might  Jan^-okee 
then  or  thereafter  be  made,  and  that  the  said  Prose- 
cutor would  not  get  his  liberty,"  or  any  words  to  the 
like  effect ;  that  he  neyer  asked  the  said  Munkuram  to 
enter  into  his  service,  or  offered  to  take  the  said  Mun- 
kuram into  his  seryice ;  that  he  neyer  offered  to  giye 
the  said  Munkuram  any  wages ;  that  he  neyer  produced 
or  shewed  any  letter  to  the  said  Munkuram^  or  said  to 
him,  "  Very  well,  here  is  a  letter  informing  me  that 
when  Bindahun  gets  do^^ii,  other  complaints  will  be 
prefeiTed  against  him,"  or  any  words  to  the  like  effect ; 
that  he  never  said  to  the  said  Munkuram  that  he  had 
written  to  Calcutta,  directing  that  when  Bindahun 
reached  Calcutta  he  should  not  obtain  his  liberty,  or 
any  woixls  to  the  like  effect ;  that  he  neyer  wi-ote  to 
any  such  effect  on  that  or  any  occasion  to  any  person 
or  persons,  either  at  Calcutta  or  elsewhere,  respecting 
the  said  Bindahun ;  that  he  neyer  called  to  the  said 
Munkuram  fi'om  either  of  the  "svindows  of  his  house, 
or  asked  or  desired  the  said  Munkuram  to  come  up- 
stairs ;  and  that  the  said  Munkuram  never  came  to  him, 
or  conyersed  ■with  him,  in  any  part  of  his  said  house ; 
and,  to  the  best  of  his  belief,  the  said  Munkuram 
neyer  was  in  his  house. 

That  the  e\4dence  or  testimony  which  was  giyen  by 
the  said  Gunnesh  Bhutt,  and  Munkuram  Doss,  at  the 
trial  of  the  said  indictment,  so  far  as  related  to  the 
alleged  conyersations  with  him  respecting  the  said 
Prosecutor,  was  utterly  false. 

That  he  never  entertained  any  design  or  iatention  of 
causing  the  said  Prosecutor  to  be  an^ested,  or  confined, 
or  detatned  at  Calcutta,  either  on  the  occasion  or  in  the 
manner  in  the  said  indictment  stated,  or  at  any  other 

VOL.   I,  J 


74 


CASES   IX    THE   PRIYY   COUXCIL 


1836.        time,   or  in  any  other  manner;   and  that  he  ne^^er 

Jannokee    communicated  such  intention  or  design  to  any  person 
Doss  -, 

y^         or  persons  wnomsoeTer. 

BmcABTra  That  he  never  was  informed  by  any  person  or  per- 
sons that  any  such  design  was  entertained  by  any 
person  or  persons;  that  he  never,  directly  or  indirectly^ 
abetted  or  encouraged^  or  counselled,  oradrised  any 
such  design  or  intention,  and  that  he  never  was  in 
any  manner  privy  thereto ;  that  he  never,  directly  or 
indirectly,  ordered,  counselled,  advised,  or  encouraged 
the  said  Juggernauth  Shig^  Assah  Sing^  Ramchunder 
Day^  Hidlodhur  Doss,  and  Cossinairth  Doss^  or  any  or 
either  of  them,  or  any  person  or  persons  whomsoever, 
to  bring  any  action  or  institute  any  suit  against  the 
said  Prosecutm*  for  recovering  or  compelling  the  pay- 
ment of  sicca  rupees  twelve  thousand,  or  any  other 
sum  of  money. 

That  it  was  wholly  unknown  to  him  how^  or  why, 
or  when,  or  wherefore,  the  action  stated  in  the  said 
indictment  against  the  said  Prosecutor,  at  the  suit  of 
Rainclmnder  Day,  was  commenced. 

That  Bheecom  Sing,  Chota  Ramjeewim,  Furzaud 
Ally,  Meer  Rajeh  Ally,  and  Burr  a  Ramjeeimn,  were 
his  door-keepers,  and  wore  stationed  at  the  gate  of 
his  house  at  Benares,  and  were  all  respectively  in  his 
service  as  such  door-keepers  before  and  dun'ng  the 
whole  of  the  said  month  of  Clioyt,  and  at  and  before 
and  after  the  time  when  the  said  Bindahun  was  arrested 
at  Benares  under  the  said  -writ  of  attachment. 

And  the  said  Bheecom  Sing,  Chota  Ramjeewiin, 
Furzaiid  Ally,  Meer  Raj  el  Ally,  and  Burra  Ramjeezvuriy 
(the  Appellant's  said  door-keepers,)  by  their  affidavit 
stated,  that  they  had  been  in  the  Appellant's  service, 
as  his  door-keepersj  for  the  last  six  years  and  upwards ; 
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and  that  during  such  period  three   of   them  at  the        ^s*^^- 

least  had  always  remained  stationed  at  the  gate  of    Jaxxokee 

the    Appellant' s    said    house.     They    confirmed    the  ^^  ^ 

Appellant's  statement  as  to  his  retired  mode  of  life,     Bixdabux 

.        .  .  ^  .  .  ,        Doss, 

and  the  situation  of  his  house  and  its  windows ;  and 

stated,  that  to  the  best  of  their  belief  neither  the  said 
{jrunnesh  BhiiU  nor  Munkuram  Doss,  had  ever,  during 
the  last  four  years  and  upwards,  entered  or  called  at 
the  Appellant's  said  house,  or  been  addressed  from  any 
of  its  windows ;  and  that  if  they,  the  said  Gunnesh 
Bhutt  and  Munkuram  Doss  or  either  of  them,  had  so 
entered,  called,  or  been  addressed,  they,  the  said  door- 
keepers, or  some  of  them,  must  have  known  it. 

Several  witnes-ses  swore  that  bribes  had  been  offered 
them  if  ilney  would  give  evidence  upon  the  trial  of 
the  said  indictment  against  the  Defendants. 

The  Court  refused  to  grant  the  Appellant  a  new 
trial,  but  gave  him  leave  to  appeal  to  His  Majesty  in 
Coimcil. 

Under  the  above  circumstances,  it  was  contended, 
•on  the  part  of  the  Appellant,  that  the  indictment 
a,gainst  him  should  be  quashed,  or  that  the  verdict 
which  has  been  pix)nounced  against  him  should  be  set 
aside  for  the  following  reasons  : — 

I.  Because  the  Appellant  was  not  a  person  in  any 
manner  subject  to  the  jurisdiction  of  the  Supreme 
Court^  either  generally  or  in  a  special  character,  and 
the  indictment  averred,  rs  is  usual  and  necessary,  to 
«how  the  jurisdiction  of  the  Coui^t,  "That  the  Appel- 
lant and  the  several  persons  accused,  committed  the 
seA^ral  offences  and  misdemeanors  therein  specified,  at 
Fort  William  in  Bengal,  and,  therefore,  were  persons 
severally  and  respectively  subject  and  amenable  to  the 
Jurisdiction  of  the  Supreme  Coui't  for  the  offences, 
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Jannokee    the  commission  of  the  overt  acts  of  conspiracy  stated 
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^,  in  the  indictment,   ever  been  at    Calcittta,  and  that 

^^ss^^  even  if  the  evidence  applicable  to  the  Appellant  had 
been  true,  it  did  not  tend  to  prove  the  commission 
of  the  offence  charged  upon  him  at  Calcutta j  so  as 
to  render  him  amenable  to  the  jiuisdiction  of  the 
Supreme  Coui-t  for  the  said  oifence :  and  if  guilty  of 
the  ofience  charged  against  him,  he  was  amenable  to 
the  jurisdiction  of  the  Criminal  C'om't,  established 
under  the  British  authority  at  Benares^  where  he 
resided. 

II.  Because,  supposing  the  Supreme  Court  to  have 
had  such  jurisdiction  to  tiy  the  Appellant,  the  evidence 
against  the  Appellant  was  insufficient  to  warrant  the 
verdict  foimd  by  the  jury. 

III.  Because,  under  the  circumstances  of  this  ac- 
cusation, sufficient  grounds  were  laid  before  the 
Supreme  Court  to  call  upon  that  Court  to  direct  a 
new  trial,  in  a  case  where  the  verdict  and  judg- 
ment would  be  so  injurious  to  the  character  of  the 
Appellant. 

Mr.  Serjeant  Spankie,  and  Mr.  Tenncmtj  for  the 
Appellant. 
The  Court  below  exceeded  their  Jurisdiction  in 
taking  cognizance  of  the  offence  charged  against  the 
Appellant.  The  indictment  averi'ed  that  the  Appellant 
committed  the  several  offences  and  misdemeanoi's 
therein  specified  at  Fori  William  in  Bengal.  "Whereas 
the  Appellant^  at  the  time  of  the  alleged  commission  of 
the  offence,  had  never  been  at  Calcutta^  and  was  resident 
at  Benares,  without  the  jui'isdiction  of  the  Supreme 
Court.  By  the  Act^  loth  Geo.  Ill,  c.  63,  the  limits  of  the 
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Supreme  Court  iu  criminal  matters  are  defined,*  and       i®36. 
were  very  fully  discussed  in  Sii*  Elijah  Impei/''s  case.t    Jaxxokeb 

The  indictment  against  the  Appellant  and  the  other  ^^^^ 

Defendants  was  for  unlawfully  conspiring  to  procure  Bixdabun 
the  imprisonment  of  Bindabun  Doss,  the  Prosecutor, 
by  falsely  and  maliciously  causing  an  action  at  law  to 
be  brought  against  liim.  The  alleged  conspiracy  is 
therefore,  the  gravamen  of  the  charge,  and  constitutes 
a  misdemeanor.  We  admit  that  it  is  not  necessary  to 
set  out  the  overt  acts  which  constitutes  the  offence  ; 
and  provided  it  is  completed,  and  the  party  commit- 
ting the  overt  acts  is  within  the  jiu'isdiction,  he  is 
amenable  to  the  Coiu't.  But  in  this  case  the  overt  act 
charged  was  not  committed  mthin  tlie  jurisdiction, 
nor  was  the  party  even  liable  or  amenable  to  it. 

Where  two  persons  conspire  to  do  a  criminal  act, 
one  of  whom  is  resident  within  the  jiuisdiction  of  the 
Supreme  Court  at  Calcutta,  but  the  othei-  not,  the 
party  so  resident  can  alone  be  made  liable  to  the  pro- 
cess. The  other  must  be  tried  for  the  offence,  if  it  be 
any,  in  the  country  in  which  he  is  resident.     A  con- 

•  The  clause  in  the  Charter  granted  in  pursuance  of  that  Act, 
26th  Mai'ch,  1774:,  h,  "And  we  do  hereby  grant,  ordain,  and 
appoint,  that  the  Supreme  Court  of  Judicature  at  Fort  William 
in  Bengal  shall  be  at  all  times  a  Court  of  record,  and  shall  be  a 
Court  of  oyer  and  ternainer,  and  gaol  delivery,  in  and  for  the  town 
of  Calcutta  and  factory  of  Fort  William  in  Bi-ngal,  and  the 
limits  thereof,  and  the  factory  subordinate  thereunto  ;  and  shall 
bftTG  like  power  and  authority,  as  CommisKioners  or  Justices  of 
oyer  and  terminer  and  gaol  delivery  have  or  may  exercise  in  that 
part  of  Great  Britain  called  England,  to  inquii'e  by  the  oaths  of 
good  and  sufficient  men,  of  all  treasons,  murders,  and  other  felo- 
uiea,  forgeries,  perjuries,  trespasses,  and  other  crimes  and  misde, 
meanors,  heretofore  had,  done,  or  committed,  or  which  shall  here- 
after be  bad,  done,  or  committed  within  the  said  town  or  factory, 
and  the  limits  aforesaid,  and  the  factories  subordinate  thereto," 

t  Pari,  Hist.,  vol.  ixvi.,  p.  1335. 
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spiracy  is  a  constnictive  act,  and  must  be  so  cliarged. 
Tlie  publication  of  a  libel,  in  The  King  \.  Johnson* 
was  held  to  be  in  London^  though  the  letter  issued  in 
Duhlin^  and  the  Agent  of  the  Defendant,  being  within 
the  jmisdietion  of  the  Coui't  of  King's  Bench,  was 
held  amena])le  to  that  Court.  We  admit  that  the 
question  of  jurisdiction  must  tui'n  upon  the  wording 
of  the  Charter,  but  the  construction  taken  by  the 
Coui't  below  has  never  yet  been  put  upon  it. 

The  evidence,  if  admitted  to  its  full  weight,  is  too 
slender  to  support  a  charge  of  conspiracy.  Two  only 
of  the  witnesses  say  anytliing  against  the  Appellant, 
Gunnesh  Bhutt  and  Miinlmram  Doss  ;  the  first  speaks 
to  a  declaration  of  the  Appellant,  that  the  Prosecutor 
was  going  to  Calcutta,  advising  him  to  take  20,000 
rupees,  and  give  a  Ruffanama,  which  is  a  deed  of  com- 
promise, and  implies  that  there  was  an  equity  suit 
pending  between  the  parties  at  the  time :  while  the 
second  witness,  Mimkuram  Doss,  speaks  at  most  only 
to  the  threat  of  issuing  an  attachment.  How  can  that 
be  constructed  into  a  conspiracy  ?  It  is  of  every-day 
occiu'reuce.  It  is  impossible  to  draw  an  inference  of 
criminality  from  such  testimony.  The  whole  evidence 
is  mere  inference  from  supposed  conversations;  no 
single  act  is  sho^^m  to  have  been  done  either  by  or  at 
the  instance  of  the  Appellant. 

The  Coui't  below,  in  refusing  a  new  trial,  acted  on 
a  misconception  of  the  inile  laid  do^vn  in  The  King  v. 
Lord  Cochra7ie,f  where  it  was  held,  that  in  moving 
for  a  new  trial,  all  the  Defendants  ought  to  apj^ear,  to 
prevent  the  possibility  of  collusion. 

The  Attorney- General  (Sir  John   CatnjyhellJ  and 
Mr.  Wightman,  for  the  Crown. 


7  East,  65. 


t  5  Mau.  &.  Sel.,  10  n. 
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Admitted  tliat  the  eA-idence  was  very  slight,  but 
contended  that  if  the  Appellant  was  guilty  of  a  con- 
spiracy at  all,  he  was  guilty  in  Calcutta^  though,  as 
he  could  not  anticipate  the  evidenee  that  was  given 
against  him,  and  could  not  be  prepared  to  contradict 
it,  he  ought  on  that  account  to  have  had  the  benefit 
of  a  new  trial. 


1836. 
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Doss 
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Mr.  Justice  Bosaxqeet  : 

The  Appellant  in  this  case,  haA-ing  been  convicted 
upon  an  indictment  for  conspiring,  with  others  at 
Calcutta^  wrongfully  to  cause  the  Prosecutor  to  be 
arrested  and  imprisoned  ^^ithout  reasonable  or  pro- 
bable cause,  applied  to  the  Supreme  Court  for  a  new 
trial,  which  was  refused ;  but  the  Court,  piu'suant  to 
the  17th  section  of  the  Charter  of  the  26th  March ^ 
1774,  gave  him  leave  to  appeal  fi'om  that  refusal  to 
His  Majesty  in  Council.  Upon  the  heaiing  of  this 
appeal  three  points  were  made : — 

Fii'st,  that  the  caption  of  the  indictment  was 
defective,  for  want  of  stating  that  the  indictment 
had  been  foimd  by  twelve  jurors. 

Second,  that  as  the  Appellant,  a  native  of  Benares, 
had  never  been  in  Calcutta^  and  was  actually  resident 
at  Benares  when  the  offence  was  committed,  he  was 
not  subject  to  the  jimsdiction  of  the  Supreme  Court, 
And, 

Thii'd,  that  the  evidence  given  at  the  trial  was 
insuffifient  to  support  the  conviction,  or  at  least,  that 
upon  the  weakness  of  that  evidence,  and  the  affidavits 
adduced  in  contradiction  to  it,  the  Appellant  was 
entitled  to  a  new  trial. 

The  first  of  these  points  is  not  a  matter  for  consi" 
deration  upon  this  occasion,  which  is  an  appeal  fi'om 
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a  refusal  of  the  Court  below  to  grant  a  new  trial.  Ko 
motion  in  arrest  of  judgment  was  made  in  the  Supreme 
Court,  and  no  judgment  has  been  given.  If  the  Ap- 
pellant should  be  called  upon  to  receive  judgment,  he 
may,  if  advised,  move  to  arrest  the  judgment,  and  the 
Coui't  will  deal  with  that  motion  as  may  be  thought 
fit.  The  second  point  respecting  the  jurisdiction  of 
the  Court  is  involved  in  the  question,  whether  the 
charge  of  the  Appellant  having  in  Calcutta^  conspired 
with  others,  for  ^the  purpose  stated  in  the  indictment, 
was  sufficiently  proved.  The  offence  with  which  the 
Appellant  is  charged  is  a  misdemeanor;  and  if  he, 
though  re>sident  at  Benares^  was  privy  to,  and  perse- 
vered and  co-operated  in,  a  conspiracy  with  others,  who 
were  in  Calcutta,  to  cause  the  Prosecutor  to  be  wrong- 
fully arrested  there,  he  was  guilty  of  that  misdemeanor, 
and  was  chargeable  with  having  committed  it  in  Cal- 
cutta, under  the  general  jurisdiction  of  the  Supreme 
Court  over  all  persons  who  commit  offences  there. 

This  very  point  was  lately  decided  in  this  place, 
upon  an  appeal  from  Bombay,  in  the  case  Pooneakhoty 
Moodeliar  v.  The  King*  who  was  indicted  for  utter- 
ing a  forged  receipt  in  Bombay,  which,  by  the  53rd 
Geo.  Ill,  c.  155,  s.  115,  is  made  a  misdemeanor.  He 
was,  at  the  time  when  the  offence  was  committed,  at 
a  great  distance  from  Bombay. 

Two  questions  were  argued  with  respect  to  the 
jui^isdiction ;  first,  whether  the  Defendant  was  subject 
to  the  general  and  local  jurisdiction  of  the  Coitrt ;  and, 
second,  if  not,  whether  he  was  subject  to  the  personal 
jurisdiction  in  respect  of  his  service  rendered  to  the 
East  India  Company.  The  second  ground  was  not  re- 
lied on  by  the  Advocate-General  in  the  Court  below, 
*  3  Knapp's  P.  C,  Cases,  348. 
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who  had  professedly  put  the  case  upon  the  fii'st  ground ; 
and  the  Judicial  Committee  thought  it  quite  unneces- 
sary to  pronounce  any  opinion  upon  the  second  ground, 
being  of  opinion  that  the  fact  of  the  case  established 
the  point,  that  the  oifence  charged  in  the  indictment 
was  committed  in  Bomhay. 

After  examining  the  evidence  at  considerable  length, 
the  Committee  expressed  their  opinion,  that  the  jury 
were  warranted  in  finding  that  Pooneakhoty  was  privy 
to  the  transactions,  and  consequently  was  a  participator 
in  the  misdemeanor.  The  question,  therefore,  arises, 
whether,  the  Appellant  being  a  participator  in  this  mis- 
demeanor, he  could  be  charged  with  having  committed 
the  olfence  in  Calcutta.  I^ow,  it  has  been  repeatedly 
decided,  that  where  a  misdemeanor  is  completed,  the 
offence  may  be  charged  to  have  been  committed.  A 
variety  of  authorities  may  be  found  upon  the  subject ; 
several  of  them  are  cases  when  the  jiu'isdictions 
within  which  the  different  parts  of  the  transaction 
occuiTed,  were  of  totally  different  kinds ;  notwith- 
standing which  the  indictment  has  been  supported 
in  the  place  where  the  offence  has  been  laid,  such 
being  the  place  in  which  the  misdemeanor  was 
completed.  There  are  cases  of  nuisance,  of  libel,  of 
fraud,  of  cheat,  and  of  conspii'acy.  The  authorities 
referred  to  were  Hawkins'  P.  C,  Book  ii,  c.  25, 
s.  47  ;  Rex  v.  Johnson  (7  East,  65) ;  The  King  v.  Brisac 
(4  East,  164) ;  The  King  v.  Coomhes  (1  East,  P.  C,,  c.  5), 
s.  131 ;  1  Leach^  Cro.  Cas.,  432.  Supposing,  therefore, 
it  was  said  to  be  of  an  ordinary  person,  whether  a 
native  of  the  Provinces,  or  a  Portuguese,  or  any  other 
Foreigner,  and  to  have  proved  the  offence  to  be  com- 
mitted, there  is  no  doubt  he  would,  on  the  authority 
of  these  cases,  have  been  liable  to  be  prosecuted  for  the 
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Statute  misdemeauor  completed  iu  Bombay^  as  a  person 
subject  to  the  general  jui-isdiction  of  the  Eecorder's 
Court.  It  was  fui-ther  suggested,  however,  in  that 
case,  that  the  Defendant  was  not  subject  at  all  to  the 
jurisdiction  of  the  Court  of  the  British  Government, 
because  he  was  resident  out  of  the  British  rule,  and 
within  the  dominions  of  the  JL^abob  of  Arcot,  an  in- 
dependent Prince ;  but  whether  he  was  or  was  not  in 
the  service  of  the  East  India  CompRuy,  he  was  subject 
to  the  personal  jui-isdiction  of  the  Court,  as  it  was 
said  to  be  clear  that  he  was  employed  in  the  care  of 
the  British  forces  then  engaged  in  the  Dewanny^  under 
the  authority  of  the  British  Governor,  though  in  the 
dominions  of  a  native  Prince ;  he  was,  therefore,  under 
the  protection  of  the  British  laws,  and  consequently 
owed  obedience  to  them,  according  to  the  well-known 
maxim  of  law,  "  Protectio  trahit  suhjectionem  et  sub- 
jectio  trahit  'protectionem^''  and  having  been  guilty  of 
an  offence,  which  was  committed  by  his  procurement 
within  the  local  limits  of  Bombay^  he  was  indictable 
there  as  much  as  if  he  had  been  personally  within  the 
limits  of  the  law,  as  in  the  case  present,  or  that  where 
Judge  Johnson  was  held  indictable  in  Middlesex,  though 
he  was  never  out  of  Ireland.  In  the  present  case  it  is 
sufficient  to  say,  that  the  Appellant  was  resident  at 
Benares,  which  is  in  the  British  possessions  in  India, 
and  was  consequently  liable  to  be  indicted  in  the 
Supreme  Court  for  an  offence  committed  in  Calcutta, 
in  respect  of  which  the  British  law  subjects  all  offen- 
ders to  be  indicted  there. 

The  remaining  question  to  be  considered  is,  whether 
satisfactory  proof  has  been  given  of  the  Appellant's 
participation  in  the  offence.  It  appears  by  the  evi- 
dence of  the  Prosecutor,  Bindabun  Doss,  that  in  the 


ON    APPEAL    FROM    THE    EAST    INDIES. 


88 


Doss 

V. 

Bdtdabitn 
Doss. 


montli  of  August  (which  corresponds  to  Strahim),  in  ^836. 
the  year  1828,  the  Appellant  was  brought  to  Calcutta  Jannokee 
upon  an  attachment  issued  upon  a  cross  Bill  against 
him  filed  in  the  name  of  the  Appellant ;  that  a  person 
named  Jugcfernauth,  one  of  the  Defendants,  was  the  Ap- 
pellant's Agent  at  Calcutta,  and  that  he,  together  with 
other  Defendants  then  in  Calcutta,  conspired  to  pro- 
■  cure  Bindahuii's  imprisonment  and  detention,  by  means 
of  a  fabricated  document  purporting  to  acknowledge 
a  debt  of  12,000  rupees  due  from  Bindahun  to  one 
Ramchunder,  another  Defendant,  who  had  absconded. 
The  indictment  was  found  in  December,  1828  :  in  March 
or  April  following,  four  months  before  the  trial,  that 
is  in  the  month  of  Choyt,  1829,  Bindahun  came  from 
Benares  on  account  of  this  indictment  and  did  not 
return  to  Benares  before  the  trial,  which  took  place  in 
A  ugust,  1829.  To  prove  the  Appellant's  connection  with 
this  transaction  in  Calcutta,  two  witnesses  were  called, 
Munkuram  Doss,  the  eighth  witness,  who  says,  that  about 
the  time  of  Bindahmi's  arrest,  Jannokee  called  to  him 
from  the  window  of  his  Cootee,  and  the  witness  then  went 
upstairs,  where  Jannokee  said,  "  I  hear  you  are  going  to 
Calcutta  with  Bindahun^  I  said  "  Yes."  He  said,  "  Do 
not  go ;  if  you  do  go  you  will  be  put  to  trouble  for 
nothing,  he  is  going  fi'om  here  in  custody ;  other  com- 
plaints may  then  be  made,  and  he  will  not  get  his 
liberty."  That  Jannokee  showed  him  a  letter,  and  said, 
"  Here  is  a  letter,  informing  me  that  when  he  gets  to 
Calcutta  other  complaints  will  be  preferred  against  him;" 
and  Jannokee  said,  "  I  have  also  written  to  Calcutta^ 
directing  that  when  he  reaches  he  shall  not  obtain  his 
liberty."  Gunnesh  Bhutt,  the  seventh  witness,  says 
that  he  entered  Bindahun''s  service  last  Choyt,  which 
was  March  or  April:   Jannokee  called  to  him  and 
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1836.  gaicl.  ''  Your  Baboo  is  going  to  Calcutta,  what  is  the 
use  of  his  going?  let  him  take  20,000  rupees,  and 
give  a  Ruffanama,''''  Bindahm  was  then  coming  for 
this  case  pending  at  the  Sessions  about  the  12,000 
rupees :  he  says,  "  Bindahim  did  give  an  answer,  but 
the  witness  did  not  communicate  it  to  JannolzeeP 

If  full  credence  be  given  to  these  two  witnesses, 
their  testimony  certainly  affords  evidence,  fi'om  which 
the  Appellant's  privity  to  some  attempt  to  procure  the 
Respondent's  detention  at  Calcutta,  and  a  desire  to 
compromise  the  matter  after  the  indictment  had  been 
found,  may  be  inferred.  But  it  is  to  be  observed  that 
these  witnesses  speak  to  conversations  only,  obviousl)'' 
liable  to  be  misinterpreted  as  well  as  misrepresented ; 
and  it  was  scarcely  possible  that  the  Appellant  could 
anticipate  the  testimony  to  be  adduced  against  him,  so 
as  to  be  prepared  at  the  trial  either  to  explain  or  con- 
tradict it  by  witnesses  on  his  part.  No  evidence  was 
adduced,  on  the  part  of  the  prosecution,  of  his  having 
done  any  act  to  promote  the  success  of  the  particular 
fraud  attempted.  On  his  part  he  has,  by  his  affidavit, 
not  only  denied  all  knowledge  of  the  transaction,  but 
all  conversation  with  either  of  the  witnesses,  and  all 
acquaintance  with  them ;  and  the  great  improbability 
of  their  account  is  corroborated  by  the  affidavits  of 
several  persons.  An  application  to  set  aside  a  verdict 
of  conviction,  founded  on  affidavits  made  after  the 
trial  is  always  to  be  looked  upon  with  very  great 
jealousy.     But  when  the  evidence  without  contradic- 


tion is  of 


so  slight 


a  nature  as  it  is  in  this  case,  and 


the  Appellant  could  not  be  expected  to  offer  evi- 
dence in  opposition  to  it,  for  want  of  knowledge 
that  it  would  be  adduced  against  him,  their  Lord- 
ships are  of  opinion,  that  an  opportunity  ought  to  be 
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1S36. 


afforded  him  of  laying  before  a  jury  sucli  evidence  in 

his  defence  as  he  may  be  able  to  off'er  upon  another    jaxxokee 

trial.  Doss 


Lord  Brol'GHam  :— 

Iso  observation  arises  except  upon  the  conduct  of 
the  party  or  parties  in  respect  of  delay  in  this  case. 
It  is  now  towards  the  end  of  1836,  and  the  proceeding 
in  question  was  five  or  six  years  ago.  We  have  made 
particular  inquiry  as  to  the  course  the  proceedings 
took  here,  in  order  to  ascertain  to  what  party  this 
delay  is  imputable.  It  appears  that  the  Prosecutor 
never  made  any  appearance  at  all :  it  was,  therefore, 
necessary  for  the  Defendant,  in  order  to  force  on  the 
case  after  having  lodged  his  appeal,  to  take  the  usual 
steps  by  siunmons,  of  which  two  are  served ;  first  a 
summons  of  two  months,  and  then  a  peremptory 
summons  of  six  weeks.  Until  the  six  weeks  of  the 
peremptory  sununons  had  expired,  it  was  impossible 
for  him  to  proceed,  and  for  the  cause  to  be  set  down 
ez  parte.  Before  the  cause  can  be  set  down  ex  parte^ 
it  is  necessary  that  the  Court  should  be  satisfied  of  the 
fact  of  the  two  summonses  having  been  served.  The 
affidavit  to  satisfy  the  Court  of  two  summonses  having 
been  served,  was  not  made  till  November^  1835  ;  then, 
for  the  first  time,  was  the  case  ripe  for  hearing,  owing 
to  the  Prosecutor  not  having  appeared,  and  owing,  (if 
there  was  any  delay,)  to  the  Defendant  not  ha^ong 
previously  issued  the  peremptory  summons,  and  made 
the  proper  affidavits  of  service.  After  having  satisfied 
the  Court  of  the  issue  and  service  of  those  summonses, 
and  the  Prosecutor  not  appearing,  the  case  became,  for 
the  fii'st  time,  ripe  for  hearing.  Then  it  was  for  the 
only  party  before  the  Coiu't,  namely^  the  Defendant,  to 


Bejtdabtin 
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1836.       have  urged  on  the  hearing,  if  he  had  so  thought  lit ; 

Jannokee  for  at  any  time  between  November  in  the  last  year  and 
the  present  time,  the  case  was  ripe  and  might  have 

BiNDABiTN  been  heard.  IN^o  application,  however,  was  made  for  a 
hearing;  the  Defendant  was  satisfied  that  the  case 
should  take  the  course  of  the  paper.  The  Court,  of 
course,  could  not,  without  any  solicitation  or  any  ap- 
plication, take  any  step  for  bringing  on  the  hearing 
out  of  the  usual  course.  If  there  has  been  delay, 
therefore,  it  has  been  partly  from  the  default  of  the 
Prosecutor,  and  partly  from  the  Defendant  not  taking 
the  steps  lie  might  have  taken  to  obtain  a  more  speedy 
hearing. 
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James  Young,  and  others     -     =     -     AppelUuits^ 

AND 

The  Bane  of  Bengal     .     -     -     >     Respondeiit. 
On  appeal  from  the  Supreme  Court  of  Bengal. 


HIS  was  an  appeal  from  a  judgment  given  on  the     "  isae.*^ ' 


T 

26th  of  March.  1833,  in  a  cause  in  the  Supreme  Court      ^TT'^^fl. 

...  r  .  Palmer  & 

of  Judicature  at  Fo?'t  William  in  Bengal^  in  which  the  Co.  having 
Appellants  were  Plaintiffs  and  the  Eespondents,  De-  large lum^f 
f  endants.  .  *^«  ^^J"}  "^ 

hengal,  depC- 

The  Appellants  were  the  Assignees  of  the  estate  sited  Com- 
and  effects  of  John  Palmer^  George  Alexander  Prinsep^  mtif the  lank 
William  Prinsep,  and   Charles  Barber   Palmer,    lately  ^oSrlTa 
trading  in  Calcutta,  in  the  Province  of  Bengal,  in  the  colateral  se- 

^  «/      '  curity,  accom- 

*  Present  :  Lord    Brougham,  the    Vice-Chancellor,    Mr.   Baron    Pi^fi"^*^  * 

a  '  written  agree- 

Parke,  Mr.  Justice  Bosanquet,  Sir   E.  H.  East,  aad  Sir    A.  John-  ment,  autlio- 

"''"•  Bank  in  de- 

fault of  repayment  of  tlie  loan  by  a  given  day,  "to  sell  the  Company's 
paper  for  the  reimbursement  of  the  Bank,  tendering  to  Palmer  &  Co.  any 
surplus."  Before  default  was  made  in  the  repayment  of  the  loan.  Palmer 
&  Co.  •were  declared  insolvent,  under  the  Indian  Insolvent  Act,  9ih.Geo.  TV 
c.  73,  by  the  thirty-sixth  section  of  -which  it  was  declared,  that  whera 
there  had  been  mutual  credit  given  by  the  Insolvents  and  any  other 
person,  one  debt  or  demand  might  be  set  off  against  the  other  ;  and  that 
all  such  debts  as  might  be  proved  under  a  com.mission  of  Bankruptcy  in 
England,  might  be  proved  in  the  same  manner  under  the  Indian  Insol- 
vent Act.  At  the  time  of  the  adjudication  of  insolvency,  the  Bank  were 
also  holders  of  two  promissory  notes  of  Palmer  &  Co.,  which  they  had 
discounted  for  them  before  the  transaction  of  the  loan,  and  the  agreement 
as  to  the  deposit  of  the  Company's  paper.  The  time  for  repaj-ment  of 
the  loan  having  expired,  the  Bank  sold  the  Company's  paper,  the  pro- 
ceeds of  which,  after  satisfying  the  principal  and  interest  due  on  the 
loan,  produced  a  considerable  surplus.  In  an  action  by  the  Assignees  of 
Palmer  &  Co.,  against  the  Bank,  to  recover  the  amount  of  this  surplus, 
held  that  the  Bank  could  not  set  off  the  amount  of  the  two  promissory 
notes,  and  that  the  case  did  not  come  within  the  clause  of  mu^xial  credit 
in  the  Indian  Insolvent  Act, 
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1836.        ;^(i§i  Indies^  under  the  style  or  firm  of  Palmer  &  Co. ; 
YoiTNG      and  they  were  duly  apjjointed  such  Assignees  by  virtue 
Bank  of     ^^  ^^  ^^^  of  Parliament  made   and   passed    in   the 
Bengal.     9th   Geo.  IV,  c.  73,  entitled,  "  An  Act  for  the  relief 
A,y-  ^  ^,  >c  /i?  ;i^^       ^'^  Insolvent  Debtors  in  the  East  Indies^''  and  this  was 
a  /v-  /y  e.fizf^,     a^  action  brought  by  the  Appellants  for  the  purpose  of 
recovering  fi'om  the  Defendants  the  sum  of  sicca  rupees 
30,176.   10a.   Ip.   and  interest.      The    plaint   was   a 
special   declaration  in    asmmpsii.,    containing   special 
counts  on  the  several  agreements  hereafter  mentioned, 
with  counts  for  money  lent  and  advanced,  money  had 
and  received,  for  interest,  and  upon  an  account  stated. 
The  Defendants  pleaded  the  general  issue,  non  assump- 
sit^ and  gave  notice  of  set-off. 

The  cause  came  on  to  be  tried  on  the  21st  of  July^ 
1832,  upon  certain  TVTitten  admissions  entered  into  on 
both  sides,  when,  by  consent,  a  verdict  was  entered  for 
the  Appellants,  the  Plaintiffs,  for  sicca  rupees  80,000, 
subject  to  the  opinion  of  the  Supreme  Court  on  the 
following  case. 

The  Insolvents  above  named  were,  in  the  month  of 
Novemher^  1829,  the  members  and  partners  of  the  firm 
of  F aimer  &  Co.,  of  Calcutta^  Merchants  and  agents, 
and  in  the  habit  of  taking  up,  for  the  purposes  of 
their  said  firm,  loans  from  the  Defendants,  in  their 
corporate  capacity,  as  well  as  on  deposit  of  promissory 
notes  of  the  Government  of  Bengal^  commonly  called 
Company's  paper,  as  upon  discount  of  their  own  and 
other  negotiable  securities. 

Previously  to  the  adjudication  of  insolvency,  and  on 
the  12th  of  Novemler^  1829,  the  said  firm  of  Messrs. 
Palmer  k  Co.,  in  the  course  of  business,  borrowed 
from  the  said  Defendants  the  sum  of  sicca  rupees, 
103,900,  as  a  security  for  which  they  deposited  and 
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delivered  to  the  said  Defendants  several  Government        ^^^e. 
promissory  notes  for  different  sums,  amounting  in  all      Young 

to  sicca  rupees  113,000,  and  on  the  same  date  made  -q^  of 

and  delivered  to  the  said  Defendants  an  agreement  in  Bengal. 
writing,  in  the  words  and  figures  following : — 

"  Bank  of  Ben(/al,  the  12th  JVovemler,  1829. 

"  Three  months  after  date,  we,  Palmer  &  Co.,  pro- 
mise to  pay  to  J.  A.  Dor  in,  Esq.,  Treasurer  of  the  Bank 
of  Bengal,  on  account  of  the  said  Bank,  the  sum  of 
sicca  rupees  103,900,  with  interest  thereon,  at  the  mte 
of  five  per  centum  per  annimi,  for  which  said  principal 
simi  and  interest,  at  the  rate  aforesaid,  we  have  de- 
posited in  the  said  Bank,  as  collateral  security.  Com- 
pany's paper  to  the  amount  of  sicca  rupees  113,000  ; 
and  in  default  of  payment  at  the  period  above-men- 
tioned, we  hereby  authorize  the  Treasurer  of  the  said 
Bank  for  the  time  being,  absolutely  to  seU  or  dispose 
of  the  said  Company's  paper  for  the  reimbursement  to 
the  said  Bank,  on  or  after  the  expii-ation  of  the  said 
period,  by  public  or  private  sale,  the  said  Treasurer 
rendering  to  us  any  surplus  which  may  be  forthcoming 
fi'om  such  sale,  and  we  being  boimd  to  make  good 
to  him  whatever  deficiency  there  may  be  below  the 
amount  of  the  said  principal  sum  and  interest,  and  the 
sale-price  of  the  said  Company's  paper  to  be  made  on 
the  price,  to  be  calcidated  at  the  premium  or  discount 
of  the  Company's  paper,  on  the  day  on  which  the  said 
Company's  paper  shall  be  sold ;  but  if  the  said  Trea- 
sm-er  shall  not  proceed  to  seU  or  dispose  of  the  said 
'  Company's  paper  at  such  period,  we,  the  said  Palmei^ 
&  Co.,  shall  and  will  pay  and  allow  unto  the  said 
Bank  of  Bengal  interest,  at  and  after  the  rate  of  £12 
per  centum  on  the  said  sum,  up  to  the  day  on  which 

VOL.  I.  L 
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tlie  said  simi  shall  be  paid  off,  liquidated,  or  up  to  tlic 
day  on  wliich  the  said  Treasurer  of  the  said  Bant  of 
Bank  of     Bengal  shall,  in  pursuance  of  the  power  hereinbefore 
Benqai..     contained,  sell  and  dispose  of  the  said  paper  so  de- 
posited as  aforesaid,  as  the  case  may  happen. 

Palmer  k  Co." 

In  the  same  month  of  Kovemher,  1829,  the  fii-m,  in 
like  manner,  took  up  from  the  said  Defendants  five 
other  loans  on  the  liko  tcnns ;  th^at  is  to  say,  on  the 
17th  November  a  loan  of  sicca  rupees  47,800^  on  de- 
posit and  delivery  of  like  Grovernraent  promissory 
notes,  to  amount  of  sicca  rupees  53,800 ;  on  the  same 
17th  Novemhery  a  further  loan  of  sicca  rupees  175,000) 
on  deposit  and  deliveiy  of  like  Government  notes,  to 
amount  of  sicca  nipees  190,400  ;  on  the  18th  Novem* 
her  a  loan  of  sicca  rupees  29,400,  on  deposit  and  de- 
livery of  like  Govermnent  notes  to  amount  of  sicca 
rupees  32,000  ;  on  the  20th  November  a  loan  of  sicca 
rupees  20,300,  on  deposit  and  delivery  of  like  Govern- 
ment notes,  to  amount  of  sicca  rupees  22,100 ;  and 
on  the  25th  November  a  loan  of  sicca  rupees  41,000, 
on  deposit  and  delivery  of  like  Government  notes  to 
amoimt  of  sicca  rupees  44,600  ;  on  all  which  several 
occasions  they  signed  and  delivered  written  agree- 
ments, similar  in  form  and  purport  to  that  of  the  12th 
November  J  1829,  above  set  forth. 

On  the  4th  January^  1830,  and  whilst  the  said 
several  deposits  were  still  in  the  hands  of  the  said 
Defendants,  and  the  said  six  several  agreements  out- 
standing and  unsatisfied,  the  said  John  P aimer ^  George 
Alexander  Prinscp^  William  Prinscp,  and  Charles  Barber 
Palmer^  the  partners  in  the  said  fii'm  of  Palmer 
&  Co.,  filed  theii'  joint  petition  of  insolvency  in  the 
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Court  for  the  relief  of  Insolvent  Debtors  at  Calcutta^ 
pursuant  to  the  provisions  of  the  Act  of  Parliament 
passed  in  the  ninth  year  of  the  reign  of  His  said  late 
Majesty  King  George  the  Fourth,  entitled  "  An  Act 
to  provide  for  the  relief  of  Insolvent  Debtors  in  the- 
East  Indies^''  and  were  thereupon,,  on  the  same  da}', 
duly  adjudged  aiid  declared  insolvent ;  and  the  whole 
estate  and  effects  of  the  said  partnership  fii^m  Avere 
duly  aligned  to  the  common  Assignee,  and  were,  at 
the  time  of  the  commencement  of  this  action,  duly 
vested  in  the  said  Plaintiffs  as  Assignees  of  the  said 
insolvent  firm. 

At  the  time  of  the  said  adjudication  of  insolvency,, 
the  Defendants  were  also  holders  and  indorsees  of 
two  scA^eral  promissory  notes,  made  by  the  said  firm 
of  Palmer  &  Co. ;  that  is  to  say,  one  promissory  note 
of  the  said  firm,  bearing  date  the  21st  October^  1829, 
whereby  the  said  firm  of  Palmer  &  Co.,  thi'ee  months- 
after  date,  promised  to  pay  to  Bahoo  Rucfgooram  Ghos- 
saiiij  or  order,  the  sum  of  sicca  rupees  40,000  for 
value  received  ;  and  one  other  promissory  note  bearing 
date  the  4th  November^  1829,  whereby  the  said  firm  of 
Palmer  &  Co.,  tlu-ee  months  after  date,  promised  to 
pay  to  the  said  Bahoo  Ruggooram  GJiossaiii^  or  order, 
the  sum  of  sicca  rupees  60,000  for  value  received; 
wliich  last-mentioned  promissory  notes,  duly  indorsed 
by  the  said  payee  respectively,  had  been  discounted 
respectively  by  the  said  Defendants,  in  the  ordinary 
course  of  business  before  the  said  insolvency,  on  the 
dates  thereof  resjjectively,  and  the  amount  thereof 
respectively,  after  deducting  discount  paid  by  the  said 
Defendants  to  the  said  fii-m ;  and  that  both  of  the  said 
last-mentioned  promissoiy  notes,  at  the  time  of  the 
action  brought,  were,  and  are  still,  wholly  unpaid  in 


Bank  of 
Bengal. 


92  CASES   IN   THE   PRIVY   COUNCIL 

1836.        the    hands  of  the  said  Defendants  as  indorsees  and 
Young      holders  thereof  respectively. 

B^iji  OF  After  the  said  adjudication  of  insolvency,  the  time 
Bexgax.  expressed  in  the  said  agi'ecment  of  the  said  12th  No- 
vemher^  1829,  for  payment  of  the  said  loan  of  that  day^ 
having  expii'ed,  and  no  payment  or  tender  of  payment 
having  been  made  thereof,  the  said  Defendants,  on 
the  15th  February^  1830,  sold  and  disposed  of  the  said 
several  Government  promissory  notes,  or  Company's 
j)aper,  to  the  amount  of  sicca  rupees  113,000,  so  depo- 
sited and  delivered  by  way  of  secmity  as  hereinbefore 
mentioned,  at  the  price  or  bazaar-rate  of  the  day ;  and 
after  retaining  and  satisfj'ing  themselves  in  full  out  of 
the  proceeds  of  sale,  the  piincipal  and  interest  of  the 
said  loan  in  the  said  agreement  in  writing  of  the  said 
12  th  November  mentioned,  with  interest,  and  of  the 
stamp-dnty  thereon  advanced  by  the  said  Defendants, 
there  remaitied  a  surplus  arising  fi'om  the  said  sale  of 
sicca  rupees  6,778.  la.  4p.  in  the  hands  of  the  said 
Defendants. 

Like  default  having  afterwards  been  made  in  the  pay- 
ment or  tender  of  payment  of  the  said  five  other  loans 
made  on  like  deposit,  and  delivery  of  Company's  paper 
as  aforesaid,  on  the  days  expressed  for  payment  thereof 
respectively  in  the  said  five  other  like  agreements  in 
writing,  the  said  Defendants  sold  and  disposed  of  the 
whole  of  the  Company's  paper  dejwsited  and  delivered 
as  security  for  the  said  five  loans  respectively ;  and 
upon  such  last-mentioned  sale  there  accrued  a  fur- 
ther surplus,  after  payment  of  the  said  loans,  and  in- 
terest and  stamp-duty  thereon  rcsj)ectively,  amounting 
in  the  whole  to  sicca  rupees  23,398.  8a.  9p.,  making 
with  the  said  siu'plus  on  the  said  prior  sale,  the  total 
sum  of  sicca  rupees,  30,176.  10a.  Ip.,  which  is  th& 
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amount  sought  to  be  recovered  by  the  Plaintiffs  in        '^36. 
this  action,  together  with  interest  at  the  rate  of  6  per      Youxg 
centum  from  the  respective  dates  of  sale,  if  the  said     -q>J^  of 
Court  shall  allow  the  same.  Bexgal. 

At  the  time  of  the  said  sales  respectively  the  said 
two  several  promissory  notes,  so  indorsed  and  dis- 
counted as  aforesaid,  had  respectively  fallen  due,  and 
were  in  the  hands  of  the  said  Defendants  wholly 
impaid ;  the  Defendants  claim  to  set  off  the  amount 
due  on  the  said  two  discoimted  promissory  notes  re- 
spectively against  the  said  demand  of  the  PlaintiftV 
Assignees  as  aforesaid. 

If  tliis  Honoui'able  Coiu't  should  be  of  opinion  that 
the  Defendants  are  entitled  to  such  set-off,  the  said 
verdict  is  to  be  set  aside,  and  a  verdict  entered  for  the 
Defendants.  If,  on  the  contrary,  the  Court  should  be 
of  opinion  that  they  are  not  so  entitled,  the  verdict  to 
stand  for  the  Plaintiffs  for  sicca  rupees  30,176,  10a  Ip., 
together  with  interest,  at  the  rate  and  fi'om  the  dates 
above  mentioned,  if  allowed. 

The  special  case  above  stated  came  on  to  be  argued 
in  the  Supreme  Coui't  on  the  26tli3farch,  1833,  before 
the  Honourable  Sii'  Jolm  Franks,  acting  Chief  Justice, 
and  the  Honoiu'able  Sir-  Edward  Ryan,  Justice,  and 
was  adjourned  to  the  foUo^ving  day,  when  the  Coiu't 
gave  judgment  for  the  Defendants  in  the  action,  and 
set  aside  the  verdict  fomierly  entered  for  the  Plaintiffs. 

The  Plaintiffs  having  entered  into  the  usual  re- 
cognizances in  the  Supreme  Court,  obtained  leave  to 
appeal,  and  thereupon  presented  their  petition  of  appeal 
to  His  Majesty  in  Council,  praying  that  the  judgment 
might  be  reversed,  and  that  the  verdict  entered  for  the 
Plaintiffs  might  be  ordered  to  stand  fur  the  sum  of 
sicca  rupees  30,176.  10a.  Ip.,  and  interest,  after  the 
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1836.       J.af(^^   aj2f|  irom  the  dates   mentioned  in  the  special 
YouxG      case,  for  the  folloTving  reasons : — 
BA>rK  OF        !•  Because,  by  the  assignment  made  by  the  Insol- 
jjEiscvL.     yents,  in  pursuance  of  the  Act  of  the  9th  Geo.  IVy 
c.  73,  the  whole  interest  which  the  insolvents  then- 
had  in  the  Company's  paper  and  Government  secmi- 
ties  deposited  with  the  Eespondents,  and  the  right  to- 
redeem  the  same  became  vested  in  the  Assignees,  in 
trust  for  all  the  Creditors  of  the  Insolvents,  and  the 
interest  and  right  so  vested  in  them  could  not  be  de- 
feated by  any  subsequent  default  of  the  Insolvents,  so- 
as  to  give  the  Eespondents  a  right  of  set-off,  which 
they  did  not  possess  at  the  date  of  the  assignment. 

II.  Eecause  the  Company's  paper  and  Government 
secuiities  in  question  were  deposited  with  the  Eespon- 
dents under  express  contracts  that  the  same  should  be 
retiu'ned  upon  payment  of  the  respective  sums,  to 
sec\u-e  which  they  wci-e  respectively  deposited. 

The  Eespondents,  on  the  other  hand,  contended 
that  the  judgment  ought  to  be  affii'med  fo^r  the  fol- 
lowing reasons : — 

I.  Because  the  Act  of  9th  Geo.  lY.  c.  73,  for  the 
relief  of  Insolvent  debtors  in  the  Hast  Indies^  provides 
by  section  36,  that  when  there  lias  been  mutual  credit 
given  by  the  Insolvent  and  any  other  person  or  per- 
sfms,  one  debt  or  demand  may  be  set  oH  against  the 
other ;  and  all  such  debts,  dues,  and  claims,  as  may  be 
proved  under  a  commission  of  bankruptcy,  according 
to  the  provisions  of  the  English  Eanknipt  Act,  may 
be  proved  under  the  Indian  Insolvent  Act,  in  the  same 
manner,  and  subject  to  the  like  deductions,  conditions, 
and  provisions,  as  prescribed  in  the  English  Banki'U2)t 
Act. 

II.  Because  the  contracts  stated  in  the  declaration 
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by  which  the  Bank  of  Bengal  agreed  to  pay  to  the 
Insolvents  the  surplus  remaining  after  the  sale  of  the 
Government  j^aper,  beyond  the  amoimt  of  the  loans 
which  it  "was  given  to  secure,  were  a  credit  given  by  the 
Insolvents  to  the  Bank  to  the  amount  of  such  sui'plus; 
and  the  promissory  notes  held  by  the  Bank  were  a 
credit  to  the  amount  of  such  notes,  gi  en  by  the  Bank 
to  the  Insolvents :  thus  constituting  a  mutual  credit, 
and,  therefore,  a  subject  of  set-off  between  the  Bank  and 
the  Insolvents.  The  Assignees,  therefore,  by  tendering 
the  amount  of  such  respective  sums  before  default  had 
been  made,  might  have  recovered  the  said  Company's 
paper  and  Government  secmities  in  specie,  by  an 
action  of  Trover,  to  which  no  set-off  or  other  defence 
could  have  been  made;  and  although  default  was 
afterwards  made  in  pajTuent  of  the  loans,  and  the 
Becurities  were  sold  before  any  tender  made,  yet 
the  siu'plus  moneys  arising  from  such  respective 
sales  were  moneys  had  and  received  for  the  use  of 
Falmer  &  Co. 

III.  Because  no  claim  of  lien  upon  such  sui-plus 
moneys  can  be  set  up  by  the  Eespondents  in  opposition 
to  theii*  express  contract  to  render  such  siu'plus  moneys 
to  Palmer  &  Co. ;  especially  having  regard  to  the  fact, 
that  the  five  several  agreements  made  subsequently  to 
the  first  agreement  of  the  12th  Noveniher,  1829,  do 
not  stipulate  either  that  any  siu-phis  upon  the  former 
deposits  should  be  a  secmity  against  any  deficiency 
in  the  produce  of  the  subsequent  deposits,  or  that  any 
surplus  upon  the  subsequent  deposits,  should  be  a 
security  against  any  deficiency  in  the  produce  of  the 
former  deposits. 

Sir  W.  Follett^  and  Mr.  Deacon^  (Mr.  Cockerell,  was 
with  them)  for  the  Appellants, 
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1836.  ji^i  ^\iQ  i[^j^Q  of  ^i^Q  insolveucy  of  Palmer  &  Co., 

Young  wliicli  was  on  tlie  4tli  Janumy,  1830,  no  default  had 
Bajvk  of  ^^cn  made  by  them  in  the  performance  of  the  agree- 
Eengal.  n^ent  of  the  i2th  Novetnher,  1829;  for  the  period  of 
tln-ee  months  from  that  date,  the  time  when  they  pro- 
mised to  pay  the  Bank  of  Bengal  the  sum  of  103,900 
sicca  rupees,  had  not  then  expired.  The  right,  there- 
fore, to  any  surplus  that  might  be  forthcoming  fi-om 
the  sale  of  the  Company's  paper  deposited  with  the 
Bank,  became  vested  in  the  Assignees  of  Palmer  & 
Co. ;  and  this  right  could  not  be  defeated  by  any  sub- 
sequent default  of  Palmer  &  Co.  Each  loan  was  the 
subject  of  a  perfectly  distinct  and  independent  con- 
tract ;  and  the  sm^plus  of  the  proceeds  of  the  sale  of 
one  deposit  could  not  be  applied  to  any  deficiency 
arising  from  the  proceeds  of  the  sale  of  another  de- 
posit. It  was  the  clear  intent  of  each  agreement,  that 
if  the  Bank  deemed  it  expedient  to  sell  the  Company's 
paper,  the  sui'plus  of  the  proceeds  of  the  sale,  after 
satisfying  the  amount  of  the  loan  in  each  particular 
case,  with  interest  at  five  per  cent.,  should  be  restored 
to  Palmer  &  Co. 

There  is  a  great  difficulty  in  reconciling  the  various 
decisions  in  the  Books,  on  the  subject  of  set-off  id 
Banki'uptcy.  It  was  the  practice  of  the  Commissioners, 
before  the  passing  of  any  Statute  on  this  subject,  to  take 
the  accounts  between  the  Banla'upt  and  any  other  per- 
son, and  to  adjust  the  balance  that  was  due  fi'om  either 
one  party  or  the  other ;  and  this  practice  was  con- 
firmed by  the  decisions  of  the  Coiu'ts  of  law.  For  even 
so  far  back  as  the  time  of  Lord  Chief  Justice  North, 
namely,  in  1675,  we  find  he  thus  expresses  himself: — 
"  If  there  are  accounts  between  two  Merchants,  and  one 
.  of  them  become  Bankrupt,  the  course  is,  not  to  make 
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the  other,  who  perhaps,  iipou  stating  the  accounts,  is        ^^2^' 

found  indebted  to  the  Banki'upt,  to  pay  the  whole  that       Yoxrsa 

originally  was  entrusted  to  him,  and  to  put  him,  for      Ba^k  of 

the  recoveiy  of  what  the  Bankrupt  owes  him,  into  the 

same  condition  with  the  rest  of  the  creditors ;  but  to 

make  him  pay  that  only  which  appears  due  to  the 

Bankrupt  on  the  foot  of  the  account;"   "otherwise," 

he  adds,    "  it  will  be  for  accounts  betwixt  them,  after 

the  time  of  the  other's  becoming  Bankrupt,  if  any  such 

were,"*     The  same  doctrine  was  also  held  by  Lord 

Hale,  in    Chapman  v.  Derh7j^-\  who  adjudged  that  in 

the  case  of  a  Banla-upt,  where  there  were  dealings  on 

account,  a  man  should  not  be  charged  with  the  account 

on  the  credit  side,  and  be  put  to  come  in  as  a  creditor 

for  the  debt  OT^-ing  to  himself,  but  should  only  answer 

to  the  Bankrupt's  estate  the  balance  of  the  account. 

Then  came  the  4th  &  5th  Anne^  c.  17,  which  was  the 

first  Statute  that  mentioned  the  balance  and  adjustment 

of  the  accounts  between  the  Bankrupt  and  his  debtor ; 

and  by  the  eleventh  section  of  which  it  was  enacted, 

that,  where  there  should  appear  to  have  been  mutual 

credit  given  between  the  Banki'upt  and  any  person 

who  should  be  his  debtor,  and  the  accounts  should  be 

open  and  unbalanced,  then    the  Commissioners  or  the 

Assignees  might  adjust  the  accoimts,   and  take  the 

balance  due  in  full  discharge  thereof,  and  the  debtor 

should   not  be  compelled  to  pay  more  than   should 

appear  to  be  due  on  such  balance.     This  enactment, 

which,    however,    gave   the    Commissioners   no   more 

power  than  they  originally  possessed,  was  repeated, 

with  some  slight  variation,  by  the  5th   Geo.  I,  c  24 ; 

and  after  the  expiration  of  that  Act,  a  similar  clause, 

*  Anon.  1  Mod.  215,  t  2  Vera.  117. 

VOL.  I  M 
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1836.  but  improved  in  point  of  precision,  was  re-enacted  by 
Young  the  5th  Geo.  II,  c.  30,  s.  28,  which,  besides  the  power 
Bank  of  given  to  the  Commissioners  to  adjust  the  accounts  in 
Bengal,  cases  of  mutual  credit,  added,  that  where  there  were 
mutual  debts  between  the  Banki'upt  and  any  other 
person,  one  debt  might  be  set  off  against  another. 
Before  this  Statute,  therefore,  there  was  no  set-off 
allowed  in  bankruptcy,  except  what  was  the  subject 
of  mutual  account  between  the  Bankrupt  and  any 
other  person.  The  next  Statute  was  the  46th  Geo.  Ill, 
c.  135,  s,  3 ;  by  which  the  right  of  set-off  was 
given,  notwithstanding  a  prior  act  of  bankruptcy, 
provided  the  credit  was  given  to  the  Banki'upt  two 
months  before  the  date  of  the  commission,  and  the 
person,  at  the  time  of  giving  it,  had  not  notice  of 
a  prior  act  of  banki'uptcy,  or  that  the  Bankrupt  was 
insolvent,  or  had  stopped  payment. 

Then  came  the  present  Banki-upt  Act,  6  Geo.  IV, 
c.  16,  which  has  incorporated  the  former  provisions, 
with  certain  amendments,  the  words  of  which  it  will 
be  necessary  to  refer  to.  By  the  fiftieth  section  of 
this  Statute,  it  is  enacted,  "  That  where  there  has  been 
mutual  credit  given  by  the  Banki-upt  and  any  other 
person,  or  where  there  are  mutual  debts  between  the 
Bankrupt  and  any  other  person,  the  Commissioners 
shall  state  the  account  between  them,  and  one  debt  or 
demand  may  be  set  off'  against  another,  notwithstand- 
ing any  prior  act  of  banki-uptcy  committed  by  such 
Bankrupt  before  the  credit  given  to,  or  the  debt  con- 
tracted by,  him ;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively ;  and 
every  debt  or  demand  hereby  made  proveable  against 
the  estate  of  the  Bankrupt  may  also  be  set  off,  in  man- 
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ner  aforesaid,  against  sucli  estate,  pro^dded  that   the        1^36. 
person  claiming  the  benefit  of  such  set-off  had  not,       Yovrsa 
when  such  credit  was  given,  notice  of  an  act  of  bank-     jij^^  of 
ruptcy  by  such  Banla-upt  committed."      This  Statute,      Bengal. 
it  well  be  seen,  omits  the  provision  contained  in  the 
46th  Geo.  Ill,  c.  135,  s.  3,  that  the  credit  must  have 
been  given  two  months  before  the  date  of  the  com- 
mission ;  and,  therefore,  the  account  may  now  be  taken 
down  to  the  date  of  the  commission.      It  also  confines 
the  notice  by  which  the  party  is  to  be  affected,  to  the 
notice  of  an  act  of  banki'uptcy ;  and  it  declares  that 
every  debt  or  demand,  made  proveable  by  the  Act,  may 
also  be  set  off  against  the  Bankmpt's  estate ;  which  last 
provision,  if  it  is  in  any  way  important  to  the  Ee- 
spondents'  case,  it  will  be  seen  is  not  contained  in  the 
Indian  Act,  imder  which  they  claim  their  right  of  set-off'. 

By  that  Act,  9  Geo.  lY,  c.  73,  which  is  entitled, 
*'  An  Act  to  pro^^Lde  for  the  relief  of  Insolvent 
Debtors  in  the  Fast  Indies,^''  it  is  enacted  by  section  36", 
"  That  where  there  has  been  mutual  credit  given  by 
the  Insolvent  or  Insolvents  and  any  other  person  or 
persons,  one  debt  or  demand  may  be  set  against  the 
other ;  and  all  such  debts,  dues,  and  claims,  as  may  be 
proved  under  a  Commission  of  Bankruptcy,  according 
to  the  provisions  of  the  6th  Geo.  IV,  c.  16,  or  may  here- 
after be  proveable  imder  such  Commission,  by  virtue  of 
any  Act  hereafter  to  be  passed,  may  also  be  proved 
upon  any  such  hearing  as  is  hereinbefore  mentioned, 
in  the  same  manner,  and  subject  to  the  like  deduc- 
tions, conditions,  and  provisions,  as  in  the  said  last- 
mentioned  Act  are  set  forth  and  prescribed." 

Now,  the  right  of  set-off'  given  by  this  Act,  it  will 
be  observed,  is  contained  in  very  few  words ;  for  the 
gection  merely  says,  that  where  there  has  been  mutual 
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1836.        credit  given,  one  debt  or  demand  may  be  set  off  againat 

Young      tlie  other ;  the  last  part  of  the  section  relating  entirely 

Bank  of     ^^  ^^^^  right  of  proof.     It  also  confines  the  right  of 

Bengal,     set-off  to  eases  where  there  has  been  mntual  credit, 

omitting  those  words  contained  in  the  English  Bank- 

rnpt  Act,  "  or  where  there  are  mntual  debts  between 

the  Bankrupt  and  any  other  person." 

It  is  imiDortant,  therefore,  in  the  first  place,  to  con- 
sider what  is  meant  by  the  expression,  "  mutual  credit." 
Mutual  credit  must  mean  something  mutual,  on  both 
sides,  a  credit  given  by  each  party  to  the  other.  Now, 
what  were  the  dealings  of  the  parties  in  the  present 
case  ?  The  money  was  lent  by  the  Bank  to  Palmer 
&  Co.,  and  Palmer  &  Co.  deposited  the  Company's 
paper  with  the  Bank  under  the  terms  of  a  special  agree- 
ment as  a  secuiity  for  the  loan.  The  loan  was,  of  course, 
a  credit  given  by  the  Bank  to  Pawner  &  Co. ;  but  how 
can  the  deposit  of  the  paper  be  tenned  a  credit  given 
by  Pahner  &  Co.  to  the  Bank  ?  The  credit  meant  by 
the  Statute  is  one  that  must  inevitably  terminate  in  a 
debt.  But  the  deposit  of  these  secui'ities  with  the  Bank 
upon  the  terms  of  the  agreement  of  the  12th  No- 
vember, 1829,  was  not  such  a  transaction  as  would 
necessarily  end  in  a  debt.  If  Palmer  &  Co.,  at  the 
expiration  of  three  months  from  the  date  of  that 
agreement,  or  even  before  the  Bank  had  sold  the 
paper  deposited,  had  repaid  the  Bank  the  amount  of 
the  loan,  there  would  have  been  no  debt  due  from  the 
Bank  to  Palmer  &  Co.  There  was  in  this  case  also 
no  default  made  by  Palmer  &  Co.  at  the  time  of 
their  insolvency.  Their  insolvency  took  place  on  the 
4th  January,  1830 ;  and  they  were  not  bound  to  repay 
the  money  borrowed  until  three  months  after  the  12  th 
November,  1829,  which  of  course  >vould  not  be  before 
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the  12th  February^  1830.  How  could  Commissioners  i^^^. 
of  bankruptcy  in  such  a  case  have  stated  an  account  Yorxa 
between  the  parties,  as  directed  by  the  Statute  ?  Was  -q^js^  of 
there,  at  the  period  of  Palmer  &  Go's  insolvency,  any  Bengal. 
debt  due  to  them  fi'om  the  Bank,  or  had  they  pre- 
viously given  such  a  credit  as  must  inevitably  have 
ended  in  a  debt  due  to  them  from  the  Bank  ?  Non 
constat^  that  the  Assignees  under  their  insolvency  would 
not  redeem  the  securities  before  the  three  months  had 
expired  by  f)aying  olf  the  loan.  Could  the  Bank  have 
in  that  case  claimed  a  lien  on  these  securities,  which 
were  deposited  for  a  specific  purpose  in  respect  of 
the  two  promissory  notes  not  then  due,  which  they 
had  previously,  discounted  for  Palmer  &  Co.  ?  The 
right  of  set-off,  to  be  good  in  favour  of  one  party,  must 
also  hold  in  favour  of  the  other,  l^ow,  supposing 
the  Bank  of  Bengal  had  brought  an  action  against 
Palmer  k  Co.,  upon  either  of  these  promissory  notes, 
and  before  any  default  made  by  the  latter  in  the  per- 
formance of  the  agreement  of  the  12th  November^  1829, 
it  is  clear  that  they  would  not  have  had  a  right  to 
set  of  the  amount  of  any  imcertain  surplus  that  might 
arise  from  the  proceeds  of  the  sale  of  the  Company's 
paper  in  case  default  should  be  made  in  the  repayment 
of  the  loan,  and  in  case  the  Bank  should  think  proper 
to  sell.  A  mere  deposit,  as  this  was,  for  a  special  pur- 
pose, is  not  like  the  trust  or  credit  given  by  a  principal 
to  a  Factor,  where  the  goods  are  placed  in  the  Factor's 
hands  for  the  express  purpose  of  sale,  and  where  the 
transaction,  therefore,  must  inevitably  terminate  in  a 
debt  from  the  Factor  to  the  principal.  Here  the  Bank 
had  no  power  to  sell  until  default  was  made  by  Palmer 
k  Co.,  and  no  default  whatever  had  been  made  by 
them  at  the  period  of  theii'  insolvency.     The  very 
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extent  of  the  clause  relating  to  mutual  credit  in  the 
English  Banki'upt  Act,  only  authorizes  the  commis- 
sioners to  state  the  account  down  to  the  date  of  the 
commission.  Could  the  amount,  then,  of  this  uncer- 
tain surplus  of  the  proceeds  of  a  sale,  depending  on  an 
nncei'tain  event,  fomi  an  item  on  the  debit  or  credit 
side  of  such  account  ?  The  surplus  which  did  even- 
tually arise  from  the  sale  of  the  Company's  paper  by 
the  Banli  long  after  the  insolvency  of  Palmer  k  Co., 
would  merely  form  an  item  in  an  account  between 
theii*  Assignees  and  the  Bank ;  and  in  the  case  ah-eady 
referred  to  before  Lord  Chief ^ Justice  North*  though 
he  admits  the  law  to  be,  to  make  a  party,  who  has  had 
dealings  with  a  Banki'upt,  pay  only  what  appears  due 
to  the  Banlaiipt,  on  the  foot  of  the  account  as  stated 
between  them,  yet  he  says,  ^' it  will  be  otherwise  for 
accounts  betwixt  them,  after  the  time  of  the  bank- 
ruptcy." 

The  gi'ounds  on  which  the  recent  case  of  Hewison 
V.  Guthrie'\  were  decided,  show  clearly  that,  in  order 
to  bring  a  case  within  the  clause  of  mutual  credit  in 
the  Bankrupt  Act,  the  credit  must  have  been  given 
before  the  bankruptcy.  That  was  an  action  of  trover, 
brought^  by,  the  Assignees  of  a  Bankrupt,  to  recover 
from  the  Defendant  a  policy  of  insiu'ance.  The  De- 
fendant pleaded  that  he  was  an  Insiu-ance  broker,  and 
that  there  was  a  custom  in  the  City  of  London  for  all 
insui'ance  Brokers  to  have  a  lien  upon  all  policies  in 
their  possession  for  theii*  general  balance ;  that  pre- 
vious to  the  time  of  effecting  the  policy  in  question, 
mutual  accounts  existed  between  the  Defendant  and 
the  Banki'upt ;  that  whilst  such  mutual  dealings  and 


*  Anou.  1  Mod.  215. 
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accounts  existed,  the  Banla*iipt  gave  an  order  to  the 
Defendant  to  effect  the  policy ;  and  that  at  the  time 
of  the  request  and  refusal  to  deliver  the  policy,  the 
Bankrupt  was  indebted  to  the  Defendant  on  the  gene- 
ral balance  of  accounts  between  them,  in  the  sum  of 
£201.  11.9.  9(/.,  and  that  he  had  a  lien  on  the  policy  to 
the  extent  of  this  debt.  The  Plaintiffs  replied,  that 
this  siun  was  the  price  of  certain  canvas  sold  by  the 
Defendant  to  the  Bankrupt  upon  a  credit  of  twelve 
months,  wliich  credit  had  not  expired  at  the  time  of 
the  conversion;  that  at  the  time  of  the  sale  of  the 
canvas  the  Defendant  drew  a  bill  of  Exchange  on  the 
Banki'upt  for  the  amoimt  of  the  price,  payable  at  twelve 
months  after  date,  which  period  had  not  elapsed  at 
the  time  of  the  conversion,  or  at  the  time  of  the  com- 
mencement of  the  action,  which  Bill  the  Banki'upt  ac- 
cepted, and  the  Defendant  received  on  account  of  the 
price  of  the  canvas.  To  this  plea  there  was  a  special 
demurrer.  It  was  contended  in  support  of  the  de- 
murrer, that  though  the  Defendant,  by  taking  a  secu- 
rity for  his  debt,  might  have  lost  his  lien,  yet  that  on 
the  plea,  it  appeared  there  had  been  a  mutual  credit 
between  the  parties,  mthin  the  meaning  of  the  6th 
Geo.  IV,  c.  16,  s.  50,  and  that  in  respect  of  such 
mutual  credit  the  Defendant  was  entitled  to  retain  the 
policy.  But  the  Coui-t  of  Common  Pleas  decided, 
that  even  if  the  facts  would  have  waiTanted  such  a 
defence,  he  was  bound  to  plead  them  specially,  as  he 
had  pleaded  the  custom,  in  order  to  bring  himself 
within  the  Statute ;  and  that  it  did  not  appear  on  the 
record,  that  the  mutual  credits,  upon  the  result  of 
wliich  the  balance  was  claimed,  were  given  before  the 
bankruptcy,  so  as  to  make  the  balance  claimed  a 
balance  due  at  the  time  of  the  banki'uptcy ;  the  only 
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allegation  being,  that  the  Bankrupt  was  indebted  to 
the  Defendant  in  this  general  balance,  "  at  the  time  of 
the  request  and  refusal  to  deliver  the  policy,  and  of  the 
supposed  conversion."  So,  in  the  present  case  before 
the  Coiu't,  it  is  quite  clear,  that  the  credit  which  the 
Bespondents  contend  was  given  to  them  by  Palmer  & 
Co.,  and  upon  the  result  of  which  the  claim  to  retain 
the  balance  of  the  proceeds  of  the  sale  of  the  Com- 
pany's paper  was  not  given  by  Palmer  &  Co.  before 
their  insolvency  ;  for,  before  this  period,  the  Bank  had 
nothing  but  a  conditional  power  of  sale. 

The  case  that  has  created  the  greatest  confusion  on 
the  subject  of  set-off  in  Bankruptcy  is  that  of  Ex 
parte  Deeze*  In  that  case,  a  Packer  had  a  small  de- 
mand against  a  Bankrupt  for  packing  goods,  and  also 
a  much  larger  demand  against  him  for  money  lent ;  and 
the  Bankrupt  had  likewise  a  small  demand  against  the 
Packer  for  wine  ;  and  upon  the  question  whether  the 
Packer  could  retain  the  goods  till  his  whole  debt  was 
satisfied.  Lord  Hardtvicke  determined  that  he  might, 
saying,  "  Notwithstanding  the  rules  of  law  as  to  Bank- 
rupts reduce  all  creditors  to  an  equality,  yet  it  is  hard 
where  a  man  has  a  debt  due  from  a  Bauki'upt,  and  has 
at  the  same  time  goods  of  a  Bankrupt  in  his  hands, 
which  cannot  be  got  from  him  without  the  assistance 
of  law  or  equity,  that  the  Assignees  should  take  them 
from  him  without  satisfying  the  whole  debt ;  and, 
therefore,  the  clause  in  the  Act  of  Parliament  of  the 
5th  Geo.  II,  relating  to  mutual  credit,  has  received  a 
very  liberal  construction.  These  goods  were  in  the 
Petitioner's  hands,  in  the  nature  of  a  pledge,  for  some 
part  of  liis  debt,  that  is,  the  price  of  the  packing ; 
and  what  right  has  a  Court  of  Equity  to  say,  that  if 
*  1  Atk.  228. 
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he  has  another  debt  due  from  him  fr-om  the   same        ^^^e. 
person,  the  goods  shall  be  taken  from  him  without 
having  the  whole  paid  ?  *'     Xow,  it  is  submitted  that 
this  is  not  a  correct  exposition  of  the  law  on  this 
subject. 

[The  Attoexey-Gexeral  :  We  do  not  contend  that 
it  is.] 

The  observations  made  by  Lord  Ilardivicke  in  that 
case  have  misled  the  Courts  in  the  decision  of  several 
subsequent  cases,  and  ai'e  also  utterly  at  variance  with 
another  decision  of  the  same  learned  Judge,  which 
occurred  about  six  years  afterwards.  That  was  the 
case  of  Ex  jKirte  OcJccnden*  in  which  the  cii'cum- 
stances  were  these :  The  Bankrupt,  who  was  a  Flour- 
factor,  had  considerable  dealings  with  the  Petitioner, 
who  was  a  Miller,  in  grinding  his  com  for  him ;  and 
was,  at  the  time  of  his  banki-uptcy,  indebted  to  the 
Petitioner  in  £286,  for  grinding  com  on  various  former 
occasions  :  the  Petitioner  ha^dng  in  his  possession,  at 
the  time  of  the  bankruptcy,  a  quantity  of  wheat  be- 
longing to  the  Bankrupt,  which  was  sent  to  be  ground, 
as  well  as  some  flour,  and  a  great  number  of  sacks, 
upon  all  which  he  claimed  a  line,  not  only  for  his 
charge  of  £16.  bs.  for  grinding  the  com  then  in  his 
hands,  but  also  for  £286,  previously  due ;  and  Lord 
HarchvicJce^  in  the  absence  of  any  evidence  of  contract, 
or  of  custom,  that  a  Miller  had  a  lien  for  his  general 
balance,  expressed  a  sti'ong  opinion  that  he  had  only 
a  particular  lien  j^to  tanto,  and  not  a  general  lien ;  and 
he  qualified  his  former  decisiun  in  Ex  parte  Deeze  by 
saying,  that  in  that  case  there  was  evidence  that  it 
was  usual  for  Packers  to  lend  money  to  Clothiers,  and 
the  cloths  to  be  a  pledge,  not  only  for  the  work  done 

*  1  Atk.  235. 
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iu  packing,  but  for  the  loan  of  money  likewise.  The- 
case  stood  over  for  fiu'tlier  consideration ;  and  after 
taking  some  time  to  deliberate  on  the  matter,  his  Lord- 
ship decided  according  to  the  opinion  he  had  expressed 
on  the  hearing.*  It  seems,  therefore,  quite  eyident, 
that  Lord  HardtvicJce  had  changed  the  opinions  he  had 
expressed  in  Ex  parte  Deeze,  and  that  that  case  can 
only  be  supported  on  the  ground  of  the  custom  having 
been  proved,  that  a  Packer  could  retain  for  his  general 
balance ;  for  in  Ex  parte  OcJcenden^  where  there  was 
no  contract  for  such  a  lien,  nor  any  general  custom 
proved  to  establish  it,  he  held  that  the  Miller  had  only 
a  particular  lion  ji>ro  tanto.  This  doctrine,  too,  was^ 
subsequently  acted  upon  by  Lord  3Iansfield,  and  the 
Coiui;  of  King's  Benchy  in  Green  v.  Farmer  yf  where  it 
was  decided,  that  a  Dyer  had  no  Hen  for  a  general 
balance,  imless  a  contract  could  be  implied  from  any 
usage  of  trade,  or  manner  of  dealing ;  and  Lord  Mans- 
field^ referring  to  his  own  note  of  Ex  parte  Ockenden^ 
said,  that  that  case  was  accurately  reported.:]: 

The  next  case-  that  occui-red  after  Ex  parte  Deeze, 

*  In  Green  v.  Farmti\\  Bur.  2222,  Lord  Mansfield  says  the 
hearing  was  in  August,  1754;  and  that  on  the  20th  December,^ 
1754,' no  piecedeuts  being  found ^  Lord  Hardwicki  determined 
accordingly. 

t  4  Bur,  2214. 

X  Lord  Mansfield  also  said,  that  Ex  parte  Deeze  was  well- 
reported.  But  the  accuracy  of  the  report  of  ihat  case  does  not 
appear  to  be  very  consistent  with  what  Lord  Ilardideke  says  about 
it  in  Ex  parte  Ockenden,  namely,  that  there  was  evidence  of  an 
usage  of  a  general  lien  iu  the  dealings  of  Packers  with  their  em' 
ployers ;  for  in  the  report  of  the  case  in  Atkr/ns,  there  is  certainly 
nothing  said  about  such  a  custom  having  been  proved,  Lord 
Henly,  in  commenting  on  Ex  'parte  Deeze,  iu  his  Treatise  on  tte 
Bankrupt  Law  (p.  108),  thinks  the  fact  is  obvious,  that  Lord 
Eardwicke  had  changed  his  mind  in  Ex  parte   Ockenden,  upon  th« 
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"apou  the  construction  of  the  mutual  credit  clause  in  ^  ^^36. 
the  5th  Geo.  II.  c.  30,  s.  28,  was  E.c iKwte  Prescott  ;*  YoiMva 
■where  the  Petitioner,  being  a  creditor  of  the  Bankrupt  g^!'^  qp 
for  £110,  and  a  debtor  to  liini  upon  Bond  for  £340,  Be>-gal. 
payable  at  a  futui-e  day,  applied  that  he  might  be  per- 
mitted to  set  oft  the  former  sum  against  the  principal 
and  interest  due  on  the  Bond ;  and  Lord  Hardwicke 
held,  that  it  was  within  the  equity  of  the  Statute  ;  for 
though  it  was  not  in  sti'ictness  a  mutual  debt,  yet  it 
was  a  mutual  credit,  as  the  Bankrupt  gave  the  Peti- 
tioner a  credit  in  consideration  of  the  Bond,  though 
payable  at  a  futui-e  day,  and  the  Petitioner  gave  the 
Bankrupt  credit,  for  the  debt  he  owed  the  Petitioner  on 
simple  conti'act.  This  case  has  ever  since  been  consi- 
dered as  a  leading  authority,  that  a  debt  contracted 
before  the  bankruptcy,  but  not  payable  till  afterwards, 
may  be  set  off  against  a  debt  fi'om  the  Bankrupt  pay- 
able presently.  And  it  was  upon  this  principle  that 
the  case  of  Collins  y.  Joiie8'\  was  decided,  which  may 
probably  be  relied  on  by  the  other  side.  That  was  an 
action  by  the  Assignees  of  a  Bankrupt  on  a  promissory 

extent  of  the  Statute  of  mutual  credit,  aad  that  he  took  hold  of 
the  circumstance  of  there  being  evidence  of  usage  in  Ex  parte 
Deeze  to  reconcile  the  two  decisions.  And  if,  indeed,  he  made 
the  observations  as  reported  in  AtJcyns,  it  seems  highly  probable 
that  such  was  the  fact ;  for  they  are  entirely  at  variance  with  the 
principle  On  which  he  afterwards  said  he  founded  that  decision. 
When  he  drew  the  distinction,  however,  between  a  general  and  a 
particular  lien  in  Ex  parte  Ocktnden,  it  may  have  escaped  his 
memory,  that  one  of  the  reasons  assigned  by  him  for  thinkin<y 
that  Ex  parte  Deeze  came  within  the  clause  of  mutual  credit  was, 
that  there  was  an  account  depending  between  the  Packer  and  the 
Bankrupt,  there  being  on  the  one  side  X19  due  for  packing,  and  ou 
the  other  side  much  about  the  same  sum  due  to  the  Bankru',t's 
estate  for  wiue. 

^  1  Atk.  230,  t  10  Bir.  &  Cr.  777, 
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1836.  nofe  of  ii^Q  Defendant,  which  had  been  discounted  by 
Young  the  Bankrupt,  and  against  which  the  Defendant  claimed 
Bank  of  ^  set-off  on  a  Bill  accepted  by  the  Bankrupt ;  this  Bill 
Bengal,  ^he  Defendant  had  taken  in  part  of  the  discount ;  he 
had  afterwards  negotiated  it,  and  was  subsequently 
obliged  to  pay  the  amount  to  the  holder  six  days  after 
the  commission  had  issued  against  the  Bankrupt ;  and 
it  was  held,  that  he  had  a  right  to  set  off  the  Bill 
against  the  demand  of  the  Assignees  on  the  promissory 
note :  for  that  the  Bankrupt,  by  discounting  the  De- 
fendant's note,  gave  credit  to  the  Defendant;  and. the 
Defendant,  by  taking  the  Banlaaipt's  acceptance,  gave 
credit  to  the  Bankrupt ;  and  that  there  had  thus,  at  the 
time  of  the  banla-uptcy,  been  mutual  credit  between 
these  parties.  Mr.  Justice  Bai/leij,  in  giving  his  judg- 
ment in  tliis  case,  dwells  on  a  material  distinction 
between  the  clause  of  set-off  in  the  5th  Geo.  II,  c.  30, 
s.  28,  and  the  provision  in  the  Gth  Geo.  IV,  c.  16,  s.  50  ; 
the  former  Statute  merely  providing  for  cases  where 
there  had  been  mutual  credit  given  by  the  Bankrupt 
and  any  other  person,  or  mutual  debts,  at  any  time 
before  such  person  became  Bankrupt :  speaking  of  the 
mutual  credit,  and  the  mutual  debts,  each  of  them  in 
the  past  tense,  and  making  the  act  of  banla-uptcy  the 
time  at  which  the  set-off  is  to  cease ;  while  the  latter 
Statute  includes  cases  where  there  has  been  mutual 
credit,  and  where  there  are  mutual  debts :  speaking, 
therefore,  of  the  mutual  credit  in  the  past  tense,  and  of 
mutual  debts  in  the  present ;  the  latter  Statute  also 
giving  the  set-off,  notmthstanding  any  prior  act  of 
bankruptcy,  before  the  credit  given,  or  the  debt  con- 
tracted, and  declaring  that  every  debt  or  demand  made 
proveable  may  also  be  set  off,  provided  the  person 
claiming  the  set-off  had  not  when  such  credit  was 
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given,  notice  of  the  act  of  bankruptcy.     Mr.  Justice        i^''^- 
Bayley  goes  on  to  say,  "These  were,  then,    mutual       Tounq 
debts  between  the  parties,  and  they  had  their  origin  in     ^^sk  of 
a  mutual  credit  before  the  bankruptcy."     But  in  the      Benual. 
present  case,  the  credit  is  all  on  one  side  before  the 
bankruptcy ;  for  the  deposit  of  the  Company's  paper 
was  not  a  credit  given  by  Palmer  k  Co.  to  the  Bank 
of  Bengal^  the  Bank  having  no  power  to  negotiate  it, 
or  sell  it,  unless  Palmer  &  Co.  made  default  in  pay- 
ment of  the  money  they  had  borrowed  of  the  Bank ; 
and  at  the  time  of  their  insolvency,  there  were  not 
only  no  mutual  debts  between  the  parties,  but  it  was 
uncertain  whether  the  transaction  of  the  deposit  of  this 
paper  with  the  Bank  would  ever  tenninate  in  a  debt 
from  the  Bank  to  them. 

In  the  last-cited  case  Mr.  Justice  Bajjlcy  lays  great 
sti-ess  upon  that  of  Hankey  v.  Smith  ;*  in  which  it  was 
held,  that  an  acceptance  in  the  hands  of  an  indorsee, 
not  due  until  after  the  banla-uptcy  of  the  acceptor, 
constituted  an  item  of  credit  between  tho  Bankrupt  and 
the  indorsee ;  and  in  which  Mr.  Justice  Bullcr  observes, 
that  if  a  Bill  of  Exchange,  which  is  accepted,  is  sent  out 
into  the  world,  credit  is  given  to  the  acceptor  by  every 
person  who  takes  the  Bill ;  but  the  subsequent  case  of 
Ex  parte  HaU.,'\  which  occiUTed  before  Lord  Lough- 
borough^  is  contrary  to  this  last  decision.  There  the 
Petitioner  was  the  indorser  of  a  Bill  of  Exchange  ac- 
cepted by  the  Bankrupt,  and  being  obliged  to  take  it 
up  in  consequence  of  the  bankruptcy,  he  claimed  to 
set  off  the  amoimt  against  a  debt  he  owed  the  Bank- 
rupt ;  but  Lord  Loughborough  held,  that  though  the 
Petitioner  might  prove,  yet  he  could  not  set  it  off; 

*  3  Term  Rep.  507.  T  3  Ves.  304. 
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^^^  that  lie  could  not,  by  paying  the  Bill  after  the  banlc- 
ruptcy  of  the  acceptor,  put  himself  into  a  better  situa- 
tion than  any  other  Creditor ;  that  there  was  no  mutual 
credit ;  that  though  the  acceptance  constituted  a  debt 
due  at  the  time  of  the  bankruptcy,  that  debt  was  not 
due  to  the  Petitioner,  and  that,  therefore,  the  set-oif 
failed. 

The  decision  of  the  Cornet  of  Common  Pleas  in  the 
recent  case  of  Gibson  v.  Bell,*  is  another  authority, 
which  may,  at  first  sight,  seem  to  favour  the  claim  of 
the  Eesj^ondents ;  but  upon  an  examination  of  the 
grounds  of  the  judgment  in  tlrnt  case,  it  will  be  seen 
that  they  do  not  apply  to  the  facts  of  this.  The  Bank- 
rupt there  had  sold  and  delivered  a  quantity  of  wine  to 
the  Defendant,  which  he  agreed  to  pay  for  in  part,  by 
accepting  a  Bill  of  Exchange  to  be  di^awn  by  the  Bank- 
rupt ;  and  the  Defendant  having  failed  to  do  so,  the 
Assignees  brought  an  action  against  him  for  not  ac- 
cepting the  Bill  pursuant  to  his  agreement ;  to  ^vhich 
the  Defendant  pleaded  a  set-off  for  a  debt  due  to  him 
from  the  Bankrupt  for  money  lent ;  and  it  was  held 
upon  demiuTcr  that  the  set-olf  was  good.  But  the 
Chief  Justice,  in  delivering  his  judgment,  said,  al- 
though the  form  of  action  was  a  claim  for  unliquidated 
damages  for  not  accepting  the  Bill,  yet  that  the  agree- 
ment was,  in  substance,  a  contract  to  accept  a  Bill  in 
payment  of  the  remainder  of  the  price  of  certain  goods 
sold  and  delivered  by  the  Bankrupt  to  the  Defendant ; 
and  the  Bill  of  Exchange  was  expressly  alleged  to  have 
been  cba^\^l  "  for  the  balance  then  due  and  owing  fi'om 
the  Defendant  to  the  Bankrupt,  upon  the  account 
aforesaid."     That  in  substance,  therefore,  the  Bill,  if 

*  1  Binrj,  N.  C.  743. 
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accepted,  would  have  been  a  security  for  the  payment, 
at  a  future  day,  of  a  settled  and  ascertained  "balance,  due 
upon  an  account,  in  which  the  price  of  the  goods  sold     g^^.^  ^^ 
to  the  Defendant  fanned  one  side,  and  partial  pay- 
ment made  by  the  Defendant  the  other  side.     That  the 
principle  of  the  Bankrupt  laws  is  this,  that  where  two 
persons  have  dealt  ^ith  each  other  on  mutual  credit, 
and  one  of  them  becomes  Bankrupt,  the  account  shall 
be  settled  between  them,  and  the  balance  only  payable 
on  either  side.     That  the  claim  of  the  Bankiiipt  in 
that  case  was  one  which  would,  in  its  natui^,  temiinate 
in  a  debt,  and  nothing  else.     For  if  the  demand  had 
not  been  enforced  until  aftei'  the  time  for  which  the 
Bill  was  to  i-un,  the  demand  became  actually  a  debt, 
for  which  the  Bankrupt  might  hare  brought  his  action 
for  goods  sold,  or  on  an  accoimt  stated ,'  and  if  en- 
forced before  the  time  had  expii-ed,  his  demand  was 
one  which  must  become  a  debt  in  a  short  time,  and  of 
which  the  present  value  was  detcnninable,  by  deduct- 
ing the  discoimt  for  the  time  the  Bill  had  still  to  run. 
!Now,  apply  this  reasoning  to  the  facts  of  the  present 
case.     Was  there,  at  the  time  of  the  insolvency  of 
Palmer  &  Co.,   "  any  settled  and  ascertained  balance 
due  upon  an  accoimt"  between  them  and  the  Bank  of 
Bengal  ?     The  balance  was  not  only  unsettled  and  un- 
ascertained, but  it  was  wholly  uncertain  whether  there 
would  be  any  balance  due  to  them  fi'om  the  Bank ;  for 
if  the  Assignees  of  Paliner  &  Co.  had  repaid  the  Bank 
the  103,900  rupees,  according  to  the  agreement  of 
the  12th  of  November^  1829,  they  would  have  had  a 
right  to  an  immediate  return  of  the  Company's  paper, 
which  they  had  deposited  with  the  Bank  to  secure  the 
payment  of  this  siun ;   and  if  they  had  not  repaid  the 
amount  of  the  loan  at  the  end  of  the  thi-ee  months,  the 
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1836.        balance  would  have  been  equally  uncertain ;   for  it 

Young      would  in  that  case  depend  on  the  amount  of  the  pro- 

Bakk  of     ceeds  of  the  sale  of  the  Companj^'s  paper,  a  transaction 

Bexual.      of  such  a  nature  as  must  terminate  in  a  debt.     The 

answer  to  the  former  question  is  an  answer  to  this ;  for 

if  either  Palmer  &  Co.,  or  their  Assignees,  had  repaid 

the  loan  to  the  Bank  within  the  stipulated  time,  the 

Bank  would  have  had  no  power  to  sell ;   and  even  if 

they  had  sold,  it  would  be  just  as  uncertain  whether 

there  would  be  any  siu'plus,  after  satisfying  the  amount 

of  the  loan. 

But  the  case  which,  it  is  presumed,  the  Eespondents 
will  chiefly  rely  on  in  their  favour,  is  Olive  v.  Smith* 
In  that  case,  A.,  a  Merchant,  employed  B.,  a  Broker,  to 
eifect  policies  and  sell  goods,  and  trusted  him  with  the 
possession  of  the  policies  and  the  goods.  A.,  being 
indebted  to  B.  for  premimns  of  insurance,  and  having 
obtained  an  advance  of  money  upon  a  pledge  of  goods 
placed  in  B.^s  hands  for  sale,  but  not  on  those  goods 
to  the  exclusion  of  A.''s  general  credit,  became  Bank- 
rupt ;  after  which,  a  loss  happening  on  one  of  the  j^oli- 
cies,  B.  received  it  from  the  underwi'iters.  This  was 
held  to  be  a  case  of  mutual  credit,  and  that  B.  might 
retain  the  sum  received  for  the  loss,  not  only  in  the 
liquidation  of  the  balance  due  for  premiums,  but  also 
of  his  advances.  Lord  Chief  Justice  Gibbs,  who  tried 
the  cause,  decided  it  on  the  ground  that  the  Bankrupts 
had  trusted  the  Defendants  with  the  possession  of  goods 
and  of  policies  of  insurance,  and  that  the  Defendants 
had  trusted  the  Banki'upts  with  the  money  advanced, 
and  the  premiums  paid  for  them  on  the  policies ;  and 
that  the  general  principle  was,   that  wherever  each 

*  5  Taunt.  56. 
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party  has  trusted  the  other  with  the  possession  of 
value,  the  Assignees  of  either  party,  in  case  of  his 
bankruptcy,   cannot  withdraw    that    value  from  the 
other,  but  on  the  terms  of  paying  him  what  is  due 
between  them.  With  all  due  respect,  however,  for  that 
learned  Judge,  it  is  submitted  that  this  reasoning  is 
not  coiTect  in  point  of  law ;  for  it  would  lead  to  this 
monstrous  conclusion, — that  in  every  case  of  deposit 
of  goods,  let  the  purpose  be  Avhat  it  may,  if  the  owner 
of  the  goods  be  indebted  to  the  depositary,  the  latter 
has,  by  virtue  of   the  Statute  of  mutual  credit,  a  right 
to  retain  the  goods  deposited  till  he  is  paid  the  whole 
of  his  demand, — a  proposition  which  could  never  have 
been  intended  b}'  any  of  the  clauses  relating  to  mutual 
credit  in  the  Bankrupt   Laws.     The  docti'ine,  indeed, 
that  was  propounded  by  the  learned  Judge   in  that 
case, — as  is  justly  observed  by  Lord  Henley  in   his 
work  on  the  Banki'upt  Law, — has  not  been  generally 
approved  of  by  the  Profession ;  and  it  has  accordingly 
been  since  confined  within  much    narrower  bounds 
in  subsequent  cases.     It  will  be  observed,  too,    upon 
refen-ing  to  the  report  of    Olive  v.   Smithy  that  the 
Counsel  who  argued  in  support  of  the  claim  of  set- 
off, relied  in  a  great  measure  upon  the  doctrine  in 
Ex  parte  Deeze';   and  after  referring  to  Lord  Hard- 
wickeh    subsequent    decision   in   Ex  parte    OcJcenden^ 
contended  that  his  Lordship's  first  opinion  was  the 
best.      The  judgment,  also,  of  the  Coui't  is  mainly 
founded  on  Ex  parte  Deeze;    Gihhs,  Justice,   saying, 
that  the  Comi:s  have  always  inclined  to  support  the 
docti-ine  in  that  case ;  and  he  adds,  that  in  the  case 
Ex  parte   Ockenclen,  no  judgment  was  given :   in  the 
last  of  which  observations,  however,  he  is  corrected 
by  the  Counsel  in  the  argimient,  and  in  the  fonner 
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of  which  it  will  he  also  found,  that  his  statement  is  far 
too  general  and  sweeping.  ISTearly  the  same  period 
elapsed  after  this  decision  as  the  interval  between 
Ex  farte  Deeze  and  Ex  parte  OcJcenden^  when  the 
learned  Judge,  then  become  Lord  Chief  Justice, 
following  the  example  of  Lord  Hardtviche,  but  ex- 
hibiting perhaps  a  specimen  of  great  ingenuity  and 
acuteness,  thought  it  necessary  in  a  subsequent  case 
to  qualify  the  proposition  he  had  so  broadly  laid 
down  in  Olii'e  v.  Smith. 

The  case  alluded  to  is  that  of  Rose  v.  Hart*  where 
the  Assignees  of  a  Bankrupt  brought  an  action  of 
Trover  for  a  quantity  of  cloths  which  had  been  depo- 
sited with  the  Defendant,  a  Fuller,  for  the  purpose  of 
being  dressed.  It  was  contended  at  the  trial,  that  the 
case  came  within  the  principle  laid  do^vn  in  Olive  v. 
Smithy  and  that  the  Defendant  was  entitled  to  retain 
the  cloths'f or  liis  general  balance ;  but  a  verdict  was 
given  for  the  Plaintiffs ;  and  the  point  was  reserved  by 
Mr.  Justice  Holroyd^  before  whom  the  case  was  tried. 
When  the  rule  nisi  was  moved  for  a  new  trial,  Lord 
Chief  Justice  Gihhs  acknowledged  that  the  question 
was  of  the  utmost  importance,  and  that  the  Coiu-t  was 
quite  open  to  hear  it  discussed.  After  the  case  had 
been  fully  argued, — when  the  Counsel,  in  support  of 
the  rule,  rested  entirely  on  the  language  of  the  Courts 
in  Ex  parte  Deeze^  French  v.  Fenn^'\  and  Oliver.  Smithy 
— the  Court  took  time  to  consider  its  judgment,  which 
was  ultimately  pronounced  by  Lord  Chief  Justice 
Gihhs.  These  facts  are  stated  to  show  that  the  ques- 
tion was  maturely  and  deliberately  considered  by  the 
Court  before  it  came  to  a  decision.     The  Chief  Justice^ 
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in  'delivering  his  [judgment,  admitted  that  the  case  1836. 
was  not  distinguishable  from  Ex  parte  Deeze^  upon  Yoths-g 
which  the  decision  in  Olive  v.  Smith  was  founded  ;  and  bank  of 
after  adverting  to  the  qualification  of  Ex  parte  Deeze  Bexgax. 
in  Ex  parte  Ockenden^  which  he  says  was  lost  sight  of 
by  the  Court  in  French  v.  Fenn^  he  adds,  that  this 
last-mentioned  case  ha^dng  been  followed  by  a  string 
of  cases  running  through  a  period  of  more  than 
thirty  years,  whatever  he  might  think  of  the  original 
decision,  he  could  not  persuade  himself  to  break  in 
upon  a  class  of  cases  so  long  established ;  and  that  if 
they  could  not  be  supported  without  carrying  the 
doctiine  in  Ex  farte  Deeze  to  its  fullest  extent,  he 
should  be  ready  to  follow  it  rather  than  overturn 
what  had  been  settled  upon  the  subject  for  such  a 
length  of  time.  "But,"  he  observes,  "it  is  first  to 
be  considered  whether  these  cases  may  not  be  sup- 
ported by  a  construction  of  the  Act,  which  will  not 
go  to  that  extent,  and  Avill  leave  the  opinion  of  Lord 
Hardwieke,  in  the  case  of  Ex  parte  Ockenden,  un- 
touched." He  then  cites  the  28th  section  of  the  5th 
Geo.  II,  c.  30,  by  which  it  was  enacted,  that  "  where 
there  had  been  mutual  credit  given  by  the  Bankrupt 
and  any  other  person  or  mutual  debts  between  the 
Banki'upt  and  any  other  person,"  the  Commissioners 
should  state  the  accoimt  between  them,  and  one  debt 
might  be  set  against  another;  and  what  should 
appear  to  be  due  on  either  side  on  the  balance  of  such 
account,  and  on  setting  such  debts  against  one 
another,  and  no  more,  should  be  claimed  on  either 
side  respectively."  "  Something  more,"  he  goes  on 
to  say,  "  is  certainly  meant  here  by  mutual  credits 
than  the  words  mutual  debts  import ;  and  yet  upon 
the  final  settlement,  it  was  enacted  merely  that  one 
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1836.        (je|)t  shall  be  set   against  another.     We   think   this 
Young      shows  that  the  Legislatui'e  meant  such  credits  only  as 
Bank  of     must,  in  their  natiu'e,  terminate  in  debts ;  as  where  a 
Bengal.      ^q\)1  jg  ^^^g  from  one  party,  and  credit  given  by  him 
to  the  other,  for  a  sum  of  money  payable  at  a  future 
day,  and  which  A\dll  then  become  a  debt ;  or  whei-e 
there  is  a  debt  on  one  side,  and  a  delivery  of  property, 
with  directions  to  timi  it  into  money,  on  the  other : 
in  such  case  the  credit  given  by  the  delivery  of-  the 
property  must,  in  its  nature,  terminate  in  a  debt,  the 
balance  will  be  taken  on  the  two  debts,  and  the  words 
of  the  Statute  will  in  all  respects  be  complied  with." 
This  principle,  the  Chief  Justice  observes,  will  support 
all  the  cases  from  French  v.  Fenn  to    Olive  v.  Smith  ; 
in  all  of  which,  he  adds,  "  it  -will  be  found,  that  that 
which  has  been  allowed  as  a  mutual  credit  has  always 
been  of  such  a  natiu'e  as  must  terminate  in  a  cross 
debt.     To  this  extent  we  think  the  Statute  may  be 
carried,    but   no    further;    and   we   follow   the   final 
opinion  of  Lord  Hardtvicke  in  determining,  that  the 
delivery  of  these   cloths  to  the  Defendants,  for  the 
purpose  of  being  dressed,  does  not  form  an  article  of 
mutual  credit  in  his  favour,  within  the  fair  construc- 
tion of  the  clause  relied  on." 

The  case  of  French  v.  Fenn*  referred  to  by  Lord 
Chief  Justice  Gibhs  in  the  last-mentioned  case  was 
this:  Cox^  Holford^  and  Fenn,  purchased  a  row  or 
string  of  pearls,  for  a  joint  adventure  in  ti'ade,  the 
money  for  the  piu'chase  being  advanced  by  Fenn.  Cox 
became  Bankrupt ;  after  which,  Fenn  sent  the  pearls 
to  China,  where  they  were  sold,  and  the  proceeds  re- 
mitted to  Fenn.     Cox,  at  the  time  of  his  banki'uptcy, 
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was  indebted  to  Fenii  in  a  much  larger  sum  than  a 
third  of  the  profits  of  the  adventure.  The  Assignees 
of  Cox  brought  an  action  against  Fenn  for  Cox^s  share 
of  the  profits,  to  which  the  Defendant  pleaded  a  set- 
off ;  and  it  was  contended  on  his  behalf,  that  there 
was  a  mutual  credit,  though  not  a  mutual  debt,  at 
the  time  of  the  bankruptcy,  and  that  one  could  not 
be  demanded  without  satisfying  the  other ;  and  the 
Coui't,  on  the  authority  of  Ex  parte  Deese^  determined 
that  Fenn  was  protected  from  the  claim  of  Co'£s  As- 
signees, by  the  clause  of  mutual  credit.  But  in  this 
case  it  is  to  be  observed,  that  there  was  a  debt  due 
from  Cox  to  Fenn^  and  Cox  entrusted  Fenn  with  his 
share  in  the  pearls  for  sale^  which,  when  sold,  would 
constitute  a  cross  debt  fi'om  Fenn  to  Cox^  for  his  share 
of  the  proceeds.  The  credit,  therefore,  given  in  this 
case  was  of  such  a  nature,  as  could  not  fail  to  ter- 
minate in  a  debt.  And  the  same  observation  applies 
to  the  cases  of  Smith  v.  Hoclson*  and  ParJcer  v. 
Carter^^  which  may  possibly  be  relied  on  by  the  other 
side. 

The  limitation  of  the  clause  of  mutual  credit,  as 
defined  by  the  judgment  of  the  Comt  in  Rose  v.  Harty 
has  been  recognized,  and  acted  upon  in  many  subse- 
quent cases,  as  in  Sainjyson  v.  Bur  ton, %  where  it  was 
decided  that  guarantee  against  contingent  damages 
did  not  come  within  it;  in  Easumx.  Cato,^  where 
Mr.  Justice  Baylcy  says,  that  the  5th  Geo.  II,  c.  30, 
s.  28,  "is  now  held  to  be  confined  to  such  credits  as 
must,  in  their  nature,  terminate  in  debts ;"  and  in 
Rose  V.  SiiTis^W  which  is  very  strong  in  favour  of  the 
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restriction.  In  this  last  case,  the  Bankrupt  having 
given  the  Defendant  his  acceptance  for  £20,  the  De- 
fendant, in  consideration  thereof,  undertook  that  he 
would  indorse  to  the  Bankrupt  a  Bill  cbawn  by  the 
Defendant  on  E.  E.,  payable  to  the  Defendant's  order. 
The  Defendant  gave  the  Bill,  but  would  not  indorse  it, 
the  acceptance  of  the  Banla'upt  having  been  dishon- 
oured ;  and  the  Assignees  brought  a  special  action  of 
assumpsit  against  the  Defendant,  for  a  breach  of  con- 
tract, in  refusing  to  indorse  the  Bill.  It  was  contended 
on  behalf  of  the  Defendant,  that  if  he  had  indorsed 
the  Bill,  and  had  been  sued  upon  it,  he  might  have 
set  off  the  Banki'upt's  dishonoured  acceptance,  and 
that  he  was  entitled  to  the  same  advantage  in  an 
action  for  not  indorsing ;  and  that  it  was,  therefore, 
a  case  of  mutual  credit,  within  the  6th  Geo.  IV, 
c.  16,  s.  50.  But  the  Court  of  King's  Bench  held 
that  the  contract  to  indorse  was  not  within  the 
Statute,  and  could  not  have  been  set  off  by  the 
Assignees  against  the  £20  due  from  the  Bankrupt 
to  the  Defendant.  Mr.  Justice  Parke  observing, 
*'  this  is  not  a  case  of  mutual  credit  within  the 
Bankrupt  Act ;  it  is  merely  a  case  where  a  cause 
of  action  arises  for  the  non-performance  of  a  con- 
tract. The  provision,  with  respect  to  mutual  credit, 
is  confined  to  debts  between  the  Bankrupt  and 
other  parties,  or  to  transactions  necessarily  ending 
in  debts." 

In  the  case  now  before  the  Court,  the  Eespondents 
having  entered  into  an  express  agreement  to  return 
the  surplus  of  the  proceeds  of  the  Company's  paper 
to  Palmer  &  Co.,  cannot  claim  the  right  of  set-off 
under  the  clause  of  mutual  credit,  contrary  to  the 
terms  of  such  express  agreement.     This  was  decided 
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in  the  case  of  Clarice  v.  Fell*  which  was  an  action  of 
Trover  against  the  Eankiiipt's  Assignees  for  the  re- 
covery of  a  Stanhope,  which  the  PlaintLffs  had  sent 
to  the  Bankrupt  to  be  repaired.  It  appeared  that 
the  Plaintiffs  had  agreed  to  pay  for  the  repaii'S  in 
ready  money;  that  the  repairs  were  not  completed 
until  after  the  bankruptcy ;  that  the  Plaintiffs,  when 
they  sent  the  Stanhope  to  be  repaired,  were  the 
holders  of  the  Bankrupt's  acceptance  for  £24,  which 
became  due  before  the  bankruptcy,  and  that  the 
charge  for  repairs  was  £20.  The  Plaintiffs  demanded 
the  Stanhope,  proposing  to  sti'ike  off  the  £20  from 
the  amount  of  the  Bankrupt's  acceptance ;  but  the 
Assignees  refused  to  deliver  it  without  actual  paj^- 
ment.  The  Plaintiffs  contended,  that  the  two  sums 
of  £24  and  £20  were  mutual  debts  at  the  time 
of  the  bankruptcy,  and  ought  to  be  set  off  against 
each  other,  according  to  the  Gth  Geo.  IV,  c.  16,  s.  60. 
But  the  Coiu't  of  King's  Bench  held,  that  although 
the  Statute  would  have  applied  if  there  had  been  no 
contract  to  pay  ready  money, — as  the  Bankrupt  was 
indebted  to  the  Plaintiff's,  and  the  question  would 
then  have  been  on  which  side  the  balance  lay, — yet 
that  the  agreement  to  pay  ready  money  made  all 
the  difference,  and  that  the  bankruptcy  of  one  party 
did  not  rescind  an  express  contract  establishing  a 
lien  for  payment  of  a  particular  debt. 

Fui'ther,  it  is  submitted,  that  where  property  is  de- 
posited upon  trust  for  a  specific  and  limited  purpose, 
and  where  the  trust  is  imexecuted  at  the  time  of  the 
bankruptcy  of  the  party  who  has  made  the  deposit,  a 
transaction  of  such  a  nature  cannot  be  considered  a 
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ease  of  mutual-  credit  within  the  50th  section  of  the 
Bahki'iipt  Act.  That  this  is  a  correct  exposition  of 
the  law,  appears  plainly  fi'om  the  case  of  Kei/  v.  Flint,* 
in  which  it  was  decided  by  the  Coiu't  of  Common 
Pleas,  and  afterwards  by  Lord  Eldon,  when  the  same 
case  came  before  Iiim  in  the  shape  of  a  petition  in 
bankruptcy.  The  case  in  the  Common  Pleas  was  an 
action  of  Trover  by  the  Assignees  of  a  Banki'upt  for 
a  Bill  of  Exchange  for  £650,  which  had  been  deposited 
by  the  Banki-upt  with  the  Defendant  for  the  purpose 
of  raising  money,  and  making  advances  upon  it.  The 
Defendant  advanced  £155  upon  it,  and  promised  to 
make  further  advances,  which  he  never  did ;  and 
the  Assignees  having  tendered  to  the  Defendant  the 
amount  of  the  money  he  had  advanced  on  the  Bill,  it 
was  held,  that  they  wore  entitled  to  recover  the  amount 
of  the  Bill,  although  a  general  balance  remained  due 
from  the  Banlvi-upt  to  the  Defendant,  and  that  this 
did  not  form  a  case  of  mutual  credit  within  the  5th 
Geo.  II,  c.  30,  s.  28.  Mr.  Justice  Dallas,  in  giving 
his  judgment,  dwells  on  the  fact  that  the  Bill  was 
not  left  on  the  general  account,  but  for  the  express 
purpose  of  having  money  advanced,  and  that  the 
Defendant  held  the  Bill  only  as  a  secui'ity  for  the 
sums  advanced.  When  the  case  afterwards  came 
before  Lord  Eldon,'\  he  entirely  agreed  with  the  de- 
cision of  the  Coui't  of  Common  Pleas,  saying,  that  it 
was  contrary  to  natural  equity  that  a  Creditor  of  a 
Bankrupt,  who  had  made  advances  on  the  security  of  a 
Bill  of  Exchange  deposited  with  him  for  that  purpose, 
and  who  had  undertaken  to  receive  the  amount  when 
due,  and  return  the  surplus,  should  set  off  advances 
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prior  to  tlie  trausaction  against  a  demand  by  the  1^36 
Assignees  for  the  Bill.  Now,  to  apply  this  last  deci- 
sion to  the  present  case,  it  will  be  recollected  that  the 
two  promissory  notes,  the  amount  of  which  the  Bank 
claims  to  set  off  against  the  surplus  of  the  proceeds 
of  the  Company's  paper,  were  (as  is  expressly  stated 
in  the  special  case)  discounted  by  Palmer  &  Co.  with 
the  Bank,  on  the  dates  thereof  respectiyely,  namely, 
on  the  21st  October^  1829,  and  the  4th  November^ 
1829  ;  and  that  the  amount  thereof  respectiyely,  after 
deducting  the  discount,  was  paid  by  the  Bank  to 
Palmer  &  Co.  Both  these  transactions,  therefore, 
were  preyious  to  the  deposit  of  the  Company's  paper 
by  Palmer  k  Co.,  which  did  not  take  place  till  the 
12th  November^  1829 ;  so  that,  according  to  Lord 
Eldori's  decision  in  Ex  parte  Flinty  it  would  be  most 
inequitable  that  the  Eespondents  in  the  present  case, 
who  had  undertaken  in  the  eyent  of  their  selling  the 
Company's  paper,  "to  render  any  surplus  which  might 
be  forthcoming  from  such  sale  to  Palmer  &  Co.," 
should  be  permitted  to  set  olf  the  prior  adyances 
made  by  them  on  the  security  of  the  two  promissory 
notes.  For  it  must  be  recollected  that,  in  the  present 
case,  as  in  that  of  Ex  parte  Flint,  the  deposit  was  not 
on  the  general  account,  but  as  a  security  only  for  the 
103,900  rupees  adyanced  by  the  Bank  to  Palmer 
&  Co. 

The  decision  in  Kei/  v.  Flint  has  been  also  recog- 
nized by  the  Court  of  King's  Bench  in  the  subsequent 
case  of  Buchanan  v.  Findlay*  which  was  an  action  by 
the  Assignees  of  Duff  and  Brown  for  money   had  and 
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received,    Diif  and   Brown  had  remitted  two  Bills,, 
amounting  together  to  £1,740,    to   Findlay  &   Co., 
with  directions  to  get  them  discounted  ;^hut  Findlay 
&   Co.  being  then  under  acceptances  to  Duff  k  Co. 
to  the  amount  oi  £5O,0€0,  kept  the  Bills  in  their  own 
possession,  and  received  the  amount  of  them,  when 
due,  from  the  acceptor.     Previous  to  their  becoming' 
due,  however,  Duffk  Co.  became  Bankrupts,  and  their 
Assignees  then  sued  Findlay  &  Co.  for  the  amount  of 
the  two  Bill3 ;  and  it  was  held,  that  Findlay  k  Co, 
could  not  set  off  in  this  aetion  any  debt  due  to  them 
from  I>uff  &   Co.   Lord   Tenterdai,  who  delivered  the 
judgment  of  the  Court,  said  there  was  no  substan- 
tial distinction  between  that  case  and  Key  v.  Flint ; 
that  in  both  cases  the  Bills  were  sent  to  the  Defen- 
dants  for   a   specific   purpose ;   and   a^s   soon   as  the 
Defendants   declined   to    perform   that   purpose,    the 
right  to  retain  the  Bills  ceased,   and  the  party  was- 
legally  bound  to  restore   them  on   demand;   that  if 
goods  or  Bills  are  deposited  for  a  specific  object,  and 
the  Bailee  will  not  perform  that   object,  he  must  re- 
turn them  ;  and  that  the  property  of  the  Bailor  is  not 
diverted  or  transferred  until  the  object  is  performed. 
It  was  argued  there,   in   favour   of  the  set-off,  that 
the  Assignees,  by  bringing  an  action  for  money  had 
and  received,  had  treated  their  claim  as  a  pecuniary 
demand ;  that  the  Bills  were  deposited  for  the  pur- 
pose of  being  converted  into  money,  and  that,  there- 
fore, the  transaction  must  have  ended  in  a  debt;  but 
Lord     Teaterden    obseiwed,     that   that    circumstance' 
made  no  difference  in  the  case;   and  that  although 
the  Bills   were   paid   to    the   Defendants    after   the 
Comniission,  yet  that  a  set-off  after  the  payment  of 
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the  Bills  was  to  be  governed  by  the  same  rules  as  a 
lien  before  payment. 

But  there  is  anotber  important  way  of  considering 
this  question,  with  reference  to  the  decisions  in  bank- 
ruptcy, in  cases  of  equitable  mortgage.  The  rule  that 
governs  all  those  cases  is  uniform,  namel}^,  that  a  de- 
posit of  deeds  or  securities  for  a  particular  purpose 
will  not  give  the  depositary  a  lien  upon  them  for  any 
other  purpose ;  as  where  deeds  are  deposited  to  obtain 
fui'ther  credit,  the  depositary  has  no  lien  on  them  for 
money  previously  advanced.  This  was  decided  in 
Mountford  v.  Scott*  as  well  as  in  Ex  parte  Flint, 
already  cited.  So  in  Ex  imrte  Whitbread,'\  where  a 
lease  was  deposited  as  a  collateral  seciuity  for  .£1,000, 
and  there  was  a  subsequent  advance  of  £100,  Lord 
Eldon  held,  that  if  the  original  bargain  did  not  look 
to  future  advances,  no  subsequent  advance  could  be  a 
charge  unless  the  subsequent  transaction  was  equiva- 
lent to  the  original  transaction.  The  same  principle 
indeed  pervades  all  the  cases  on  this  subject,  which 
decide,  that  the  lien  originally  created  can  only  be 
enlarged  by  a  subsequent  express  agreement :  Ex  parte 
Marsh^X  Ex  parte  Alexander,^  Ex  parte  Jlannen.^ 
ISTow  the  deposit  of  the  Company's  paper  in  this  case, 
by  Palmer  &  Co.,  with  the  Bank  of  Bengal,  was  in 
the  nature  of  an  equitable  mortgage,  giving  the  Bank 
a  lien  on  the  securities  deposited  to  the  amount  of  the 
sum  borrowed,  vk.  103,900  sicca  rupees,  and  subject 
to  the  terms  of  the  written  memorandum  accom- 
panying the  deposit.  Those  terms  were,  that  in  case 
they  should  sell  the  paper  for  their  own  reimburse- 
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ment,  they  should  render  the  surplus  of  the  proceeds 
to  Palmer  &  Co.,  not  that  the  surplus  of  the  proceeds 
should  be  a  security  against  any  prior  or  subsequent 
advances.  It  is  quite  clear  that  it  could  not  have  been 
the  intention  of  the  parties  at  the  date  of  the  agree- 
ment of  the  12th  November y  1829,  that  the  deposit  of 
the  Company's  paper  was  to  secure  the  payment  of 
the  two  notes  which  the  Bank  had  previously  dis- 
counted for  Palmer  &  Co. ;  for  if  that  had  been  so, 
the  Bank  would  have  taken  care  to  have  had  a 
stipulation  to  that  effect  inserted  in  the  agreement, 
which  is  wholly  silent  as  to  any  prior  advances. 

In  whatever  light,  then,  we  view  the  transaction 
between  these  parties,  the  Bank  could  have  no  lien  on 
the  securities  deposited  by  Palmer  &  Co.,  nor  have 
they  now  any  set-off  against  the  surplus  of  the  pro- 
ceeds arising  from  the  sale  of  them,  in  respect  of  the 
two  promissory  notes.  The  transaction  was  not  within 
the  clause  of  mutual  credit  in  the  Bankrupt  Act: 
first,  because  it  was  a  deposit  for  a  specific  purpose, 
which  would  not  necessarily  terminate  in  a  debt; 
secondly,  because  it  was  an  unexecuted  trust  at  the 
time  of  the  insolvency  of  Palmer  &  Co.,  and  the 
Commissioners  could  not,  therefore,  take  the  account 
and  state  the  balance  between  the  parties,  pursuant 
to  the  directions  of  the  6th  Geo.  IV,  c.  16,  s.  50; 
thirdly,  because  no  credit  within  the  meaning  of  that 
section  was  given  to  the  Bank  by  Palmer  &  Co.  before 
their  insolvency ;  and  foui-thly,  because  a  party  cannot, 
avail  himself  of  a  right  of  set-oif  under  the  clause 
of  mutual  credit,  contrary  to  his  own  express  agree- 
ment. Moreover,  if  the  transaction  is  considered  as 
an  equitable  mortgage,  it  must  be  governed  by  the  ;j 
same  rules  which  regulate  that  species  of  security ; 
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and  these  arc  express,  that  an  agreement  accomijany-  1^36. 
ing  the  deposit  of  a  pledge  as  a  sccnrity  for  money  Youxa 
borrowed,  cannot  be  extended  or  enlarged  mil  ess  by  -q^J^  of 
positive  agreement,  and,  therefore,  cannot  be  made  Be>-oai., 
to  co"\'er  either  prior  or  snbsequent  advances.  The 
Eesj)ondents  have  chosen  their  own  security ;  they 
have  already,  by  virtue  of  this  security,  recouped 
themselves  the  whole  amoimt  of  the  loan  of  the 
103,900  rupees,  which  they  made  to  Palmer  k  Co.  on 
the  12th  November,  1829,  as  well  as  the  whole  amount 
of  the  five  subsequent  loans,  and  they  ought  not  to 
be  permitted,  by  a  forced  and  extended  construction 
of  the  clause  of  mutual  credit,  to  di-aw  within  theii* 
grasp  still  more  of  the  property  of  those  Insolvents, 
which  it  was  clearly  the  intention  of  the  Legislature, 
both  in  the  English  Bankrupt  Act  and  Indian  Insol- 
vent Act,  should  be  distributed  equally  among  all 
the  Creditors.  The  Court,  too,  will  not  fail  to  re- 
member, if  they  have  any  doubt  in  the  construction 
of  this  clause,  that  there  is  an  express  direction  in 
the  English  Statute,  "that  the  Act  shall  be  construed 
beneficially  for  Creditors"  generally,  and  not  for  the 
preference  of  an  individual  Creditor,  to  the  detriment 
of  the  general  Creditors  of  the  Bankrupt. 

The  Attorney- General  (Sir  John  CampbellJ,  and 
Mr.  Maide,  K.C.,  for  the  Respondents. 

We  contend  that  this  is  a  case  of  mutual  credit 
within  the  meaning  both  of  the  36th  section  of  the 
Indian  Insolvent  Act,  9th  Geo.  IV,  c.  7,  and  of  the 
English  Bankrupt  Act,  6th  Geo.  IV,  c.  16,  s.  50.  In 
the  first  place,  we  must  take  for  granted  that  both 
these  Statutes  are  to  be  interpreted  in  the  same  way 
as  to  the  right  of  set-off;  for  the  36th  section  of  the 
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Indian  Act  expressly  says,  that  debts  may  be  set  off 
as  well  as  proved,  *'  in  the  same  manner,  and  subject 
to  the  like  deductions,  conditions,  and  provisions  as 
prescribed  in  the  English  Bankrupt  Act." 

[The  Court  here  intimated  that  they  were  satisfied 
on  this  point,  namely,  that  the  same  interpretation  as 
to  the  right  of  set-off  ought  to  govern  both  the 
English  and  the  Indian  Act.] 

That  point  being  disposed  of,  we  are  now  to  con- 
sider what  is  meant  by  the  50th  section  of  the  English 
Bankrupt  Act,  which  provides,  ''that  where  there  has 
been  mutual  credit  given  by  the  Bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between 
the  Bankrupt  and  any  other  person,"  one  debt  or  de- 
mand may  be  set  against  another.  The  term  "  mutual 
credit"  comprehends  a  great  deal :  taken  in  its  largest 
sense,  it  would  mean  any  sort  of  confidence  which 
two  men  might  happen  reciprocally  to  repose  in  each 
other.  But  we  admit  that  the  construction  of  the 
term  must  be  confined  to  pecuniary  credit,  that  is, 
where  there  has  been  money,  or  money's  worth,  ^ 
entrusted  by  either  party  to  the  other;  then  the 
Commissioners  shall  state  the  account,  and  one  debt 
or  demand  may  be  set  off  against  another,  and 
the  balance  only  on  either  side  can  be  claimed  or 
paid.  We  do  not  mean  to  contend,  that  where 
goods,  as  securities,  have  been  dej)osited  by  a  Bank- 
rupt for  a  particular  purpose,  and  the  depositary  has 
been  guilty  of  a  fraud,  or  of  a  breach  of  trust,  which 
amounts  to  a  fraud,  in  the  disposal  of  the  property, 
that  he  can  avail  himself  of  the  clause  of  mutual 
credit,  in  answer  to  the  claim  of  the  Bankrupt's  As- 
signees. But  where  a  party  has,  in  the  course  of  his 
dealings  with  a  Bankrupt,  and  without  any  fraud  or 
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breach  of  trust  on  his  part,  got  money  belonging  to 
the  Bankrupt  honestly  in  his  hands,  we  sar^  it  was 
the  intention  of  the  Statute,  that  the  account  between 
them  should  be  taken  by  the  Commissioners,  and  the 
balance  only  due  on  such  accoimt  be  paid  by  one 
party  to  the  other.  We  deny  the  consti-uction  con- 
tended for  by  the  Appellants,  that  there  must  be 
mutual  debts  of  the  Bankrupt  and  the  party  claiming 
the  set-o£f  existing  at  the  time  of  the  bankiiiptc}-,  in 
order  to  bring  a  case  within  the  clause  of  mutual 
credit.  We  say  it  is  sufficient  if  there  has  been 
mutual  credit  which  was  likely  to  terminate  in  a  debt 
from  one  i>arty  to  the  other,  without  any  regard  to 
the  question,  whether  the  debt  accrued  before  the 
time  of  the  bankruptcy,  or  in  the  time  of  the  As- 
signees ;  and  that  when  the  transactions  of  the  mutual 
credit  have  resulted  in  cross  demands,  there  ought  ta 
be  a  right  of  set-off.  This  is  a  principle  that  is 
founded  on  natural  justice  and  equity :  and  it  would 
be  most  Tmjust  to  hold  that  the  Banki'upt  should  be 
compelled  to  return,  in  solido,  the  surplus  of  the 
proceeds  arising  from  the  sale  of  the  Company's  paper, 
when  there  is  another  debt  due  to  them  from  Palmer 
&Co. 

I^ow,  what  is  the  true  state  of  the  case,  as  to  the 
dealings  between  these  parties  ?  The  Bank  of  Bengal 
accommodate  Palmer  k  Co.  with  a  loan  of  103,900 
sicca  rupees ;  to  seciu'e  the  repayment  of  which.  Pal- 
mer k  Co.  deposit  with  the  Bank  Company's  paper  to 
the  amount  of  113,000  rupees,  with  an  express  autho- 
rity to  the  Bank,  that  if  Palmer  k  Co.  make  default 
in  the  repayment  of  the  loan  at  the  end  of  three 
months,  then  the  Bank  might  absolutely  sell  or  dis- 
pose of  the  Company's  paper  for  its  own  reimburse- 
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ment,  rendering  to  Palmer  &  Co.  any  eventual  sur- 
plus. We  utterly  deny  that  there  was  any  under- 
taking here,  either  expressed  or  implied,  like  that  in 
some  of  the  cases  referred  to,  that  the 'Bank  would 
not  apply  that  surplus  in  the  payment  of  any  other 
debt  that  might  be  due  from  Palmer  &  Co.  to  the 
Bank.  In  none  of  the  cases  that  have  been  cited  by 
the  other  side,  was  there  any  power  given  to  the  de- 
positary to  sell  or  dispose  of  the  thing  deposited  ;  but 
here  there  is  an  express  power  of  sale  given  to  the 
Bank,  in  case  default  should  be  made  by  Palmer  &  Co. 
in  the  repayment  of  the  loan ;  and  the  Bank  did 
not,  in  fact,  dispose  of  the  Company's  paper  until 
after  such  default  was  made  by  Palmer  k  Co.  There 
is,  then,  a  clear  case  of  a  sale,  and  of  the  possession  of 
the  proceeds  of  the  sale,  without  any  breach  of  trust. 
Palmer  &  Co.  had  confidence  in  the  integrity  of  the 
Bank  of  Bengal^  and  the  Bank  trusted  Palmer  &  Co. 
with  the  amount  of  the  loan.  It  makes  no  dif- 
ference in  the  ease,  that  the  Assignees  might  have 
redeemed  the  Company's  paper  by  paying  off  the 
amount  of  the  loan  before  the  expiration  of  the  three , 
months.  If  Palmer  k  Co.  had  continued  solvent,  and 
had  brought  an  action  'against  the  Bank  for  the 
amount  of  the  surplus  arising  from  the  sale  of  the 
Company's  paper,  could  not  the  Bank  set  off  the 
amount  of  any  other  debt  that  might  be  due  to 
them  from  Palmer  k  Co.  ?  How  can  their  Assignees, " 
then,  be  in  a  better  situation  ?  Assignees,  it  is  true, 
take  all  the  interests  of  the  Bankrupt,  but  they  take 
nothing  more ;  they  are  subject  to  any  charge  on  it 
to  which  the  Banki'upt  himself  was  liable.  If  the 
Assignees,  then,  in  this  case  did  not  think  proper  to 
redeem  the  seciuities,  before  the  Bank  sold  them,  pur- 


ON  APPEAL  FROM  THE  EAST  INDIES 


129 


suant  to  the  authority  given  by  Palmer  k  Co.,  the 
right  of  set-off  would  attach,  in  the  same  way  as  if 
there  had  been  no  bankruptcy  or  insolvency.  In 
every  case  of  lien,  the  depositary  possesses  the  same 
right  against  the  Assignees  as  against  the  Bankrupt 
himself. 

[Mr.  Baron  Parke  :  You  contend,  then,  that  the 
right  of  set-oif  in  this  case  depended  on  the  conduct 
of  the  Assignees,  whether  they  paid  off  the  loan 
before  the  three  months,  or  not  ?] 

Our  position  is,  that  where  a  man,  entrusted  with 
property  by  another,  gets  money  fairly  and  honestly 
in  his  hands,  in  the  performance  of  his  trust  he  has 
a  right  to  set  off  against  this  sum,  a  debt  owing  to 
him  from  the  party  who  trusted  him  with  the  posses- 
sion of  such  property.  The  Assignees  here  are  not  to 
place  themselves  in  two  situations ;  they  are  not  to 
blow  hot  and  cold ;  they  must  either  redeem  before 
forfeitui'e,  or  be  subject  to  the  right  of  set-off  of  the 
Bank.  Suppose  a  man  entrusts  his  Creditors  with 
a  bag  of  money,  could  he  recover  back  the  amount 
without  permitting  the  Creditor  to  set  off  his  own 
debt  ?  The  clause  of  mutual  credit  in  the  Bankrupt 
Act  is  merely  a  statutory  exposition  of  what  was 
the  Common  law  when  the  Statute  was  enacted,  and 
was  not  meant  to  abridge  or  curtail  the  right  of 
set-off  that  previously  existed  independent  of  that 
Statute. 

The  case  of  Olive  v.  Smith*'  is  on  all-fours  with 
the  present.  There  the  Bankrupts  had  trusted  the 
Defendants  with  the  possession  of  goods  and  of  poli- 
cies of    insurance,   and  the   Defendants  had  trusted 
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the  Bankrupts  with  the  money  advanced,  and  the 
premiums  paid  for  them  on  the  policies.  So  here 
Palmer  &  Co.  entrusted  the  Bank  with  the  possession 
of  the  Company's  paper,  and  the  Bank  trusted 
Palmer  &  Co.  with  the  loan  of  103,900  sicca  rupees. 
The  Lord  Chief  Justice  Gihbs  lays  down  the  law 
expressly  in  that  case,  that  wherever  each  party  has 
trusted  the  other  with  the  possession  of  value,  the 
Assignees  of  either  party,  in  case  of  his  bankruptcy, 
cannot  withdraw  that  value  from  the  others,  but  on 
the  terms  of  paying  what  is  due  between  them. 

The  cases  relating  to  equitable  mortgages,  which 
have  been  cited  by  the  other  side,  do  not  apply  to  the 
present.  In  no  case  of  equitable  mortgage  is  there  a 
power  of  sale  given  to  the  depositary  of  the  thing 
deposited ;  there  is  nothing  there  but  a  mere  naked 
pledge,  to  be  retained  in  the  hands  of  the  depositary. 
In  this  case  there  was  not  only  a  power  of  sale  given 
of  the  thing  deposited,  but  the  power  has  been  law- 
fully exercised  by  the  party  to  whom  it  was  given. 
The  present  case,  therefore,  is  not  to  be  assimilated  to 
one  of  an  equitable  mortgage,  but  is  to  be  considered 
as  one  of  a  legal  mortgage,  where  the  mortgage-deed 
gives  a  power  of  sale  to  the  mortgagee. 

[Mr.  Baron  Paeke  :  Supposing  the  Assignees  had 
in  this  case  tendered  the  amount  of  the  principal  and 
interest  due  from  Palmer  &  Co.  to  the  Bank,  before  an 
actual  sale  of  the  Company's  paper,  what  do  you  say 
would  then  have  been  the  right  of  the  Bank  ?] 

In  that  case,  if  the  money  was  not  tendered  until 
after  the  expiration  of  the  three  months,  we  should 
still  contend  that  the  account  must  be  taken  of  what 
was  due  from  one  party  or  the  other,  and  only  the 
actual  balance  paid. 
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[Mr.  Baron  Paeke  :  So  that  there  again  you  would 
make  the  set-off  depend  entirely  on  the  act  of  the 
Assignees.  But  is  this  to  deprive  the  rest  of  a  Bank- 
rupt's Creditors  of  their  rights  at  the  time  of  his 
bankruptcy  ?] 

The  rest  of  a  Bankrupt's  Creditors  are  in  many 
cases  hound  by  the  acts  of  the  Assignees.  Supposing 
the  Assignees  had  been  the  indorsees  of  a  Bill  of 
Exchange  drawn  by  the  Bank  of  Bemjal^  which  was 
dishonoured  when  due,  and  the  Assignees  had  not 
given  notice  of  the  dishonour  to  the  Bank,  the  Bank 
would  in  that  case  have  been  discharged  from  the 
payment  of  the  Bill  by  the  neglect  of  the  Assignees, 
and  the  rest  of  the  Creditors  would  be  bound  by 
their  default. 

[Mr.  Baron  Parke  :  Supposing  that  Palmer  &  Co. 
had  before  their  insolvency,  assigned  their  interest  in 
the  Company's  paper  to  another  person,  do  you  con- 
tend that  the  Bank  would  then  have  a  right  of  set-off 
against  such  third  person  ?] 

We  submit  that  they  would ;  as  the  Assignee  in 
such  case  would  equally  represent  Palmer  &  Co.,  and 
be  as  subject  to  all  their  liabilities  as  the  Assignees 
of  a  Banki'upt  are  subject  to  his  liabilities. 

[Mr.  Baron  Paeke  :  I  think  not.  Although  As- 
signees of  a  Bankrupt  represent  the  Bankrupt  for 
some  purposes,  they  are  not  bound  by  his  liabilities. 
The  only  burthen  which  the  law  imposes  on  them  is, 
to  collect  the  Bankrupt's  property,  and  distribute  it 
amongst  the  Creditors.] 

However  that  may  be,  we  say,  that  there  is  no  case 
to  be  found  in  which  it  has  been  held,  that  a  party, 
with  whom  goods  or  securities  have  been  pledged  by 
a  Bankrupt,  with  a  power  of  sale,  has  not  a  right  of 
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set-off  against  the  Assignees,  after  the  sale  has  been 
effected,  in  respect  of  the  proceeds  of  the  sale.     It  is 
not  necessary  that  the  transaction  between  two  par- 
ties must  end  in  a  debt,  in  order  to  give  a  right  of 
set-off ;  it  is  sufficient  if  it  may  terminate  in  one,  or 
form  a  pecuniary  item  in  the  account  between  them. 
This  was  determined  in  the  case  of   Gibson  v.  Bell* 
which  has  been  already  cited.     That  was  an  action  for  , 
unliquidated  damages  against  the  Defendant,  for  not 
accepting  a  Bill  of  Exchange,  according  to  a  special 
agreement  entered  into  between  the  Defendant  and  the 
Banki'upt ;  and  it  was  held  that  the  .  Defendant  might 
set  off  a  debt  due  to  him  from  the  Bankrupt  for  money 
lent.     In  giving  his  judgment  in  that  case,  the  Chief 
Justice  observed,  that  "the  principle  which  the  Bank- 
rupt laws  seem  to  have  had  in  view,  from  the  earliest 
time  to  the  last  provisions  made  therein,  is  this, — that 
where  two   persons  have    dealt  with   each  other  on 
mutual  credit,  and  one  of  them  becomes  Bankrupt,  the 
account  shall  be  settled  between  them,  and  the  balance 
only  payable  on  either  side."     And  in   a  subsequent 
part  of  his  judgment  he  adds,  "that  from  the  earliest 
practice  to   the  latest  provision  by  Statute   the  object 
seems  to  have  been,  that  the  account  should  be  stated 
as  between  Merchant  and  Merchant,  and  that  whatever 
would  be,  in  ordinary  practice,   a  pecuniary  item  in 
such  account,  should  be  the  subject  of  set-off."     In 
alluding  to  the  case  of  Rose\,  Hart,^  which  was  there 
cited,  as  in  this  case,  against  the  right  of  set-off,  the 
Chief  Justice  says,  "It  is  observable,  that  in  giving 
judgment  in  that  case.  Lord  Chief  Justice  Gihhs  states 
the  law  of  the  set-off  to  depend  upon  the  enactment 
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in  the  5th  Geo.  II,  c.  30,  s.  28,  and  lays  great  stress 
upon  the  circumstance,  that  it  is  enacted  merely  in       Youxg 
the  final  words  of  the  clause,  '  that  one  debt  shall  be     ^axk  or 
set  against  another.'     But,  in  point  of  fact,  the  law      Bexgai.. 
of  set-off  at  that  time  was  governed,  not  by  the  oth 
Geo.  II.  only,  but  also  by  the  46th  Geo.  Ill,  c.  135, 
s.  3,  by  which  latter  Statute  it  was  enacted,  '  that  one 
debt  or  demand'  may  be  set  off  against  another  ;    and 
it  is  difficult  to  see  for  what  purpose  such  latter  words 
can  have  been  introduced,   and  have  been  since  con- 
tinued in  the  50th  section  of  the  last  Bankrupt  Act, 
except  for  the  purpose  of  giving  a  greater  latitude  than 
the  strict  meaning  of  the  word  '  debt'  would  of  itself 
import."     The  result  of  the  case  of  Gibson  v.  Bell  shows 
clearly,  therefore,  that  the  subject  of  set-off  extends 
to  ever5^thing  that  may  end  in  a  pecuniary  transac- 
tion ;  that  is,  to  whatever  may  form  a  pecuniary  item 
in  the  account :    and  it  confirms  the  decision  in  Olive 
V.   Smith*  namely,   that  if  a  person  entrusted  with 
value  trusts  his  Creditors  with  that  which  may  become 
productive  of  value,  and  afterwards  becomes  Bankrupt, 
the  Creditor  may  retain  his  debt  out  of  the  proceeds  of 
the  thing  entrusted  to  him,  and  only  pay  the  balance ; 
it  being  a  case  of  mutual  credit,  within  the  provisions 
of  the  Bankrupt  Act. 

With  respect  to  the  case  of  Buchanan  v.  Findlay^^ 
which  has  been  relied  on  by  the  other  side,  Lord  Ten- 
terden  dweUs  on  the  distinction  in  that  case,  that  the 
Defendant  was  a  wrong-doer  by  not  fulfilling  the 
directions  of  the  Bankrupt,  and  procuring  the  Bills  to 
be  discoimted ;  and  it  was  on  that  groimd  that  he 
decided  against  the  set-off\     But  where  the  party  is 
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1836.  not  a  wrong-doer,  the  right  of  set-off  is  let  in,  not- 
YouNG  withstanding  an  actual  contract  to  pay  over  the 
Bank  OF  money,  as  in  M'-Gillivray  y.  Si7yipson*  That  was  an 
Eengal.  action  by  the  Assignees  of  a  Bankrupt  against  a 
Broker  to  recover  the  amount  of  the  proceeds  arising 
from  the  sale  of  a  quantity  of  timber,  which  the 
Bankrupt  had  employed  the  Defendant,  as  a  Broker, 
to  sell  upon  commission.  It  appeared  that  the  De- 
fendant, in  consideration  of  being  so  employed  by 
the  Bankrupt,  had  agreed  to  account  for  and  pay 
over  to  him  the  proceeds  of  the  sale,  without  deduct- 
ing therefrom  a  debt  then  due  to  him  from  the 
Banki'upt.  The  Defendant  sold  the  timber,  and  ren- 
dered an  account;  in  which,  however,  he  deducted 
the  debt  due  to  himself  from  the  amount  of  the  pro- 
ceeds, and  claimed  a  right  to  set  off  that  debt  in  the 
action  brought  by  the  Assignees.  And  it  was  held 
by  the  Court  of  King's  Bench,  that  the  agreement 
of  the  Defendant  was  not  binding  on  him,  so  as  to 
deprive  him  of  his  legal  right  of  lieu  or  set-off. 

[Lord  Brougham  :  Do  you  cite  this  case,  Mr. 
Attorney,  to  show  that  the  Defendant  was  not  a 
wrong-doer,  and,  therefore,  entitled  to  insist  upon  his 
set-off  ?  That  would  be  rather  an  illogical  conclusion 
from  the  premises,  as  you  have  stated  them  from  the 
case.] 

[Mr.  Baron  Parke  :  It  is  certainly  an  extraordinary 
decision ;  I  must  say,  it  is  altogether  a  very  odd 
case.] 

There  is  another  case,  however,  which  is  not  open 
to  these  objections,  and  that  is  JEasmn  v.  Cato^if  which 
we  rely  on  as  a  very   strong  authority  in  favour  of 

*  9  Dowl.  «fe  Ry.  35  ;  9  Baru.  &  Cresa.  746,  note  (c). 
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the  right  of  set-off  in  the  present  case.  The  facts 
there  were  as  follow :  The  Bankrupts  being  indebted 
to  the  Defendant  in  a  large  amount,  and  being  desi-  ^^^  oy 
rous  to  make  a  shipment  of  goods  to  Eio  de  Janeiro  Benoal. 
on  their  own  account  and  risk,  but  not  in  their  own 
names,  represented  to  the  Merchants,  through  whom 
the  shipment  was  to  be  made,  that  the  goods  were 
the  property  of  the  Defendant,  and  shipped  on  his 
account ;  and  the  Defendant  accordingly,  by  the  de- 
sire of  the  Bankrupts,  wrote  to  the  Merchants,  stating 
the  fact  to  be  so,  and  directing  them  to  insure,  and 
to  advance  money  to  the  Bankrupts  on  the  goods, 
which  was  done.  After  the  issuing  of  the  commis- 
sion, the  returns  for  the  shipment  came  home  to  the 
Merchants,  who  paid  part  of  the  proceeds  to  the  De- 
fendant ;  and  the  action  was  brought  by  the  Assignees 
to  recover  what  had  been  thus  paid  over  to  the  De- 
fendant. Upon  these  facts  the  Court  of  King's 
Bench  held,  that  this  was  a  credit  given  to  the  De- 
fendant by  the  Bankruj)ts,  by  the  delivery  of  goods, 
in  its  nature  likely  to  terminate  in  a  debt ;  that  the 
Defendant  was  entitled  to  recover  the  proceeds  of  the 
shipment  from  the  Merchants,  and  to  set  oflt  against 
the  proceeds  the  amount  of  the  debt  due  to  him  from 
the  Bankrupts,  it  being  a  case  of  mutual  credit  within 
the  5th  Geo.  II,  c.  30,  s.  28.  This  case  plainly  shows 
that  the  Courts  are  anxious,  as  far  as  they  can,  to 
extend  the  right  of  set-off  given  by  the  Bankrupt 
Acts ;  for  there  the  goods  were  not  even  in  the  actual 
possession  of  the  party  claiming  the  set-off,  but  had 
only  been  costi'uctively  delivered  to  the  Defendant 
by  the  Bankrupts.  And  although  Lord  Chief  Justice 
Gibhs  said  in  Rose  v.  Hart*  he  thought  that  the 
•  8  Tauut.  499. 
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i'^36.  transaction  must  terminate  in  a  debt  to  give  the  right 
of  set-off,  yet  we  may  oppose  to  this  what  Mr.  Jus- 
tice Baijley  says  in  Emum  v.  Cato^  namely,  that  a  case 
is  within  the  class  of  mutual  credit,  when  it  is  "  likely 
to  tenninate  ultimately  in  a  pecuniary  balance  on  the 
one  side  or  the  other." 

Sir  William  Follett^  in  reply  : 

It  seems  a  strange  argument  that  has  been  ad- 
vanced on  behalf  of  the  Eespondents,  to  say  that  the 
right  of  the  Bank  to  set-off,  claimed  in  this  case,  de- 
pended upon  something  to  be  done  by  the  Assignees, 
after  the  bankruptcy  or  insolvency  of  Palmer  &  Co. 
They  admit,  on  the  other  side,  that  if  the  Assignees 
had  paid  off  the  loan,  and  redeemed  the  Company's 
paper,  before  the  thi*ee  months  had  expired,  the  Bank 
would  then  have  had  no  right  of  set-off ;  but  then 
they  contend,  that,  as  the  Assignees  have  not  thought  ^ 
proper  to  do  so,  the  right  of  set-off  has  accrued  fi'om 
their  default.  I  say  that  this  is  a  loan  of  money  on 
a  deposit  of  securities  for  a  specific  piu-pose,  and  that 
it  must  be  governed  by  the  terms  of  the  contract, 
and  by  notiiing  else.  Again,  they  argue  on  the  other 
side,  that  it  is  unjust  that  the  Bank  of  Bengal  should 
be  compelled  to  return,  in  solido^  the  sui'plus  of  the 
proceeds  of  the  Company's  paper,  when  there  is 
another  debt  due  to  the  Bank  fi'om  Palmer  &  Co. 
But  where  is  the  injustice  ?  The  injustice  would  be 
to  the  general  Creditors  of  Palmer  &  Co.  If  the  Bank, 
after  indemnifying  itself  in  full  for  the  amount  of 
the  several  loan^  due  from  the  Insolvents,  were  to 
sweep  away  the  remainder  of  the  effects  in  satisfac- 
tion of  other  debts,  while  the  rest  of  the  Creditors 
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went  wholly  unpaid ;  the  Bank,  in  breach  of  their  1836, 
contract  to  restore  the  surplus  of  the  proceeds  to 
Palmer  &  Co.,  now  claiming  to  apply  that  sui-plus  in 
the  payment  of  the  two  notes  which  they  previously 
discounted  for  the  Insolvents,  without  looking  to  any 
other  security  for  the  repaj'ment  of  the  money  in 
fliis  discount  transaction,  than  the  notes  themselves. 
The  Eespondents  contend,  that  this  is  a  case  of  mu- 
tual credit  between  the  Bank  and  Palmer  &  Co.  ;  but 
when  is  the  credit  to  attach,  and  what  was  the  credit 
given  by  Palmer  &  Co.  to  the  Bank  ?  The  Attorney- 
General  says,  that  Palmer  &  Co.  placed  confidence  in 
the  Bank,  that  they  would  not  sell  the  Company's 
paper,  deposited  with  them,  before  default  was  made 
by  Palmer  &  Co.  in  the  payment  of  the  103,900  sicca 
rupees;  that  is,  that  the  Bank  would  not  commit  a 
fraud,  and  make  free  VtT.th  property  deposited  with  it 
for  a  special  purpose.  And  in  order  to  illustrate  a 
case  of  lien,  or  mutual  credit,  the  Attorney-General 
has  put  the  instance  of  a  party  being  entrusted  "wdth 
a  bag  of  money  to  keep  for  another  man,  contending, 
that  he  would  have  a  right  to  help  himself  to  the 
contents  for  the  satisfaction  of  his  own  debt.  But, 
with  all  due  respect  to  the  Attomey-Gmeral's  law  on 
this  subject,  I  cannot  help  thinking,  that  the  deposi- 
tary would  be  placed  in  rather  an  awkward  situation 
before  a  Court  of  Criminal  jurisdiction,  if  he  forced 
open  the  box  or  the  bag,  whichever  it  might  be,  and 
subtracted  the  contents,  in  violation  of  his  trust. 
The  Attorney- General  has  admitted,  that  he  does  not 
rely  on  the  case  of  Ex  'parte  Deeze.  I  was  glad  to 
hear  that ;  for  the  case  on  which  they  chiefly  do  rely, 
on  the  other  side, — I  mean  the  case  of  Olive  v.  Smith., 
— is  founded  entirely  on  Ex  parte  Deeze^  which  is 
VOL,  I.  R 
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equally  dwelt  upon  in  the  argnment  of  tlie  Counsel, 
and  the  judgment  of  Lord  Chief  Justice  G'lbhs.  It 
is  clear  from  some  of  the  authorities  which  have  been 
cited,  that  there  may  he  cases  of  mutual  credit  which 
are  not  cases  of  mutual  debt ;  but  that,  according  to 
the  better  opinion  of  Lord  Chief  Justice  Gibhs^  which 
has  been  recognized  in  many  subsequent  cases,  the 
credit  meant  by  the  Statute  is  such  a  credit  as  must 
necessarily  terminate  in  a  debt.  It  is  equally  clear^ 
from  the  decision  of  the  Court  of  Common  Pleas  in 
the  recent  ease  of  Heiuison  v.  Guthrie*  that  there 
must  be  a  mutual  credit  existing  at  the  time  of  the 
bankruptcy,  and  that  the  balance  claimed  must  be  a 
balance  due  also  at  the  time  of  the  banlaruptcy.  In 
what  position,  then,  do  the  parties  in  this  case  stand 
at  the  time  of  the  insolvency  of  Palmer  &  Co.  ?  The 
insolvency  took  place  on  the  dth  January  1830 ;  no 
default  had  been  then  made,  until  three  months  aftei 
the  date  of  the  agreement  of  the  12th  November 
1829  ;  the  Bank,  therefore,  would  have  no  right  te 
sell  the  Company's  paper  before  the  12th  February ; 
and  the  Assignees  of  Palmer  &  Co.  would  at  any 
time,  before  the  last-mentioned  day,  have  the  right 
to  redeem  the  Company's  paper.  There  was,  there- 
fore, not  only  no  debt  owing  from  the  Bank  to  Palmer 
and  Co.  at  the  time  of  their  insolvency,  but  no  credit 
that  wonld  necessarily  terminate  in  a  debt.  It  has 
been  said,  that  if  Palmer  k  Co.  had  continued  solvent, 
and  paid  off  the  loan,  would  not  the  Bank  then  have 
had  a  right  to  set  off  the  amount  of  the  two  notes '? 
Possibly  they  might  have  been  so  entitled.  But,  in 
the  present  case,  the  rights  of  the  general  Creditors 
intervene,  and  these  are  not  to  be  defeated  by  any  ex 
*  2  Bine.  N.  C.  75&. 
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post  facto  account  that  may  arise  between  the  As- 
signees and  the  Bank.  In  Adams  v.  Claxton*  it  was 
decided,  that  T^^here  a  party  had  an  assignment  from 
an  Insolvent  of  a  policy  of  insurance  to  secure  the 
sum  of  £1,000,  and  had  not  received  the  money  on 
the  policy  before  the  insolvency,  he  had  no  right  to 
retain,  beyond  the  ,£1,000,  so  much  of  the  money  as 
would  pay  him  a  subsequent  debt  upon  a  note  of 
hand.  The  Master  of  the  Eolls  there  said,  that  the 
party  was  merely  a  mortgagee  for  the  £1,000;  and 
that  it  was  clearly  settled,  that,  in  the  case  of  a 
mortgage,  the  right  to  attach  a  subsequent  debt 
cannot  be  made  available  against  an  Assignee  of  the 
equity  of  redemption.  So  in  the  present  case,  the 
Bank  of  Bengal  were  merely  mortgagees  for  the 
103,900  sicca  rupees;  and  as  this  sum  was  not  only 
not  received,  but  not  receivable,  at  the  period  of 
Palmer-  &  Co.'s  insolvency,  the  Bank  had  no  right  to 
tuck  the  amount  of  the  two  notes  to  the  sccui-ity 
they  held,  as  against  the  Assignees  and  general  Cre- 
ditors of  Palmer  &  Co. 

They  have  contended  on  the  other  side,  that  the  cases 
relating  to  equitable  mortgages  do  not  apply  to  this, 
because,  in  those  cases,  there  is  no  power  of  sale  given 
to  the  mortgagee.  But  suppose  a  legal  mortgage, 
with  a  power  of  sale,  and  the  mortgage  is  not  forfeited, 
nor  the  sale  effected  until  after  the  banki'uptcy  of  the 
mortgagor ;  can  it  be  contended  that  the  mortgagee  in 
such  case,  besides  paying  himself  of  the  principal  and 
interest  due  on  the  mortgage,  would  have  a  right,  as 
against  the  general  Creditors  of  the  mortgagor,  to  re- 
tain the  surplus  in  satisfaction  of  another  debt,  which 
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1836.  ii^Q  mortgage  was  never  intended  to  secure  ?  It  is 
clear,  that  in  such  case  the  mortgagee  must  return  the 
surplus  to  the  Assignees  of  the  mortgagor,  for  the 
benefit  of  the  general  creditors,  and  come  in  mth  them 
as  a  Creditor  under  the  commission,  in  respect  to  his 
other  debt.  It  is  impossible  to  contend  that  the  sur- 
plus of  the  produce  of  the  sale  in  that  case  would  be 
subject  to  set-off.  In  the  present  case  there  is,  no 
doubt,  a  power  of  sale  after  default ;  but  it  is  not  dis- 
tinguishable from  the  instance  put  of  a  mortgage  of 
real  property.  The  decision  in  Ux  parte  Mint*  it  is 
submitted,  applies  strongly  to  this  case ;  there,  cer- 
tainly, the  money  was  not  received  on  the  Bill  of  Ex- 
change, which  the  Petitioner  contended  was  subject  to 
his  right  of  set-off ;  but  the  gi'ounds  of  Lord  Eldon's 
judgment  were,  that  the  Petitioner  had  no  right  to 
consider  the  Bill  as  an  item  of  mutual  credit,  to  be 
brought  into  the  account  between  him  and  the  Bank- 
rupts, having  received  it  under  a  contract  of  such  a 
nature  that  it  would  be  contrary  to  natural  equity  to 
make  the  use  which  he  sought  to  make  of  it  by  avail- 
ing himself  of  the  Statute.  The  case  of  J/'  Gillivray 
V.  Simpson,'\  which  has  been  cited  by  the  other  side,  it 
seems  to  be  admitted,  is  no  very  great  authority ;  nor 
is  there  any  case  to  be  found  which  decides  that  the 
accounts  directed  to  be  taken  under  the  50th  section 
of  the  Bankrupt  Act,  of  the  mutual  debts  and  credits 
subsisting  between  the  Banki-upt  and  any  person,  is  to 
be  taken  at  any  period  subsequent  to  the  bankruptcy 
or  the  date  of  the  commission. 

letii  Dec,  Lord  Brougham  : 

^_^  This   was   an   appeal   from   the   judgment   of   the 

*  1  Swanst.  30.  t  9  Dowl.  &  Ry.  36. 
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Siij)reme  Court  of  Calcutta,  in  au  action  brought 
by  the  Assignees  of  Palmer  &  Co.  against  the  Bank 
of  Bengal,  in  which  a  verdict  had  been  taken  by  con- 
sent, subject  to  the  opinion  of  the  Court  on  a  special 
case. 

The  case  stated,  that  Palmer  &  Co.  had  been  in  the 
habit  of  obtaining  loans  from  the  Bank,  on  the  de- 
posit of  Company's  negotiable  paper,  as  well  as  on 
the  discount  of  their  own  and  other  securities  ;  that  in 
the  month  of  Kovemher,  1S29,  Palmer  &  Co.  obtained 
in  this  way  six  several  loans  from  the  Bank,  amount- 
ing in  the  whole  to  417,000  sicca  rupees,  depositing 
Company's  paper  to  the  amount  of  460,000  sicca 
rupees,  and  giving  their  own  promissory  notes,  at 
three  months'  date,  for  the  sums  thus  advanced  by 
the  Bank.  By  these  six  several  promissory  notes 
Palmer  k  Co.  engaged  to  pay  the  several  sums  ad- 
vanced with  interest,  and  each  note  contained  a  further 
statement,  that  so  much  Company's  paper  had  been 
deposited  as  a  collateral  security,  with  an  authority  to 
the  Bank  to  sell  the  paper  deposited  for  the  reim- 
bui'sement  of  the  Bank,  at  the  expiration  of  the 
thi'ee  months  credit,  rendering  to  Palmer  k  Co.  any 
surplus  arising  from  such  sale,  and  with  an  under- 
taking of  Palmer  k  Co.  to  make  good  any  deficiency, 
and  to  pay  12  per  cent,  interest  from  the  expiration 
of  the  credit,  until  the  debt  should  be  discharged, 
or  the  paper  be  sold.  The  several  credits  expired 
in  Fehriiar//,  1830  ;  the  first  on  the  15th  of  that 
month,  the  last  on  the  28th ;  and  on  the  4th  January, 
while  the  whole  of  the  loans  remained  unpaid,  and 
the  whole  of  the  deposits  were  in  the  hands  of  the 
Bank  unsold,  Palmer  k  Co.   were  adjudged  insolvent 
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under  the  9th  Geo.  lY,  c. 


/o. 


and  the  Plaintiffs  were 
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appoiuted  Assignees  of  their  estate  and  effects.  At 
the  same  period,  the  4th  January^  the  Bank  held  two 
promissory  notes  of  Palmer  &  Co.,  at  three  months 
date,  for  40,000  and  G0,000  sicca  rupees,  payable,  the 
former  the  24th  January^  and  the  latter  the  7th 
February^  1830.  These  notes  the  Bank  held  as  in- 
dorses for  value,  Palmer  k  Co.  having  discounted 
them  with  the  Bank  in  the  ordinary  course  of 
business,  and  before  the  first  of  the  six  loans,  viz. 
on  the  21st  October  and  the  4th  November^  1829. 

None  of  the  loans  being  paid  by  the  Insolvents  or 
their  Assignees,  the  Bank  proceeded  to  sell  the  paper 
deposited,  according  to  the  terms  of  the  agreements, 
and  there  remained  a  sui'plus  upon  the  six  sales  of 
30,176r.  10a.  8p.  after  paying  off  the  several  loans 
with  the  interest  stipulated.  For  this  sum,  with 
interest  at  6  per  cent,  after  the  dates  of  the  several 
sales,  the  action  was  brought.  The  Bank  sought  to 
set  off  the  sum  due  upon  the  two  promissory  notes 
which  tliey  held  as  indorsees  for  value,  and  which 
remained  unpaid,  against  this  surplus  of  the  deposits 
made  upon  the  subsequent  loans;  and  the  Court, 
on  the  case  reserved,  being  of  opinion  that  this  set-off 
was  competent  to  the  Bank,  gave  judgment  for  the 
Defendants,  which  was  entered  up  on  the  29th 
August  1833,  and  is  now  brought  before  this  Court 
by  appeal. 

The  Act  under  which  the  proceedings  were  had 
upon  Palmer  &  Co.'s  insolvency,  (9th  Geo.  lY,  c.  73,) 
contains  a  provision  (s.  36)  similar  to  the  56th  section 
of  the  English  Act,  (6th  Geo.  IV,  c.  16,)  touching 
mutual  debts  and  credits;  and  although  there  are 
some  words  of  the  latter  omitted,  particularly  those 
respecting  "  mutual  debts  between  the  parties,"  and 
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those  requiring  the  Commissioners  "  to  state  the  ^^^ 
account  between  them,"  yet  as  there  is  a  very  general 
declaration  that  all  such  debts  due,  and  claims  as 
may  be  proved  under  a  commissiooi  of  bankniptcy 
according  to  the  Act  of  the  Gth  Geo.  lY,  may  also  be 
proved  in  a  proceeding  under  this  Act,  in  the  same 
manner,  and  subject  to  the  like  deductions,  conditions^ 
and  provisions  as  in  the  Gth  Geo.  IV.  are  set  forth  and 
prescribed.  It  is  manifest  that  the  proceedings  are 
entirely  assimilated,  that  the  difference  in  the  pre- 
ceding portion  of  the  section  is  immateiial,  and  that 
the  present  question  is  to  be  dealt  with  and  disposed 
of  exactly  as  if  it  had  arisen  in  a  proceeding  in 
bankruptcy  under  the  English  Act. 

It  is  equally  clear  that  in  this  case  the  question 
turns  upon  the  right  of  set-off  given  by  the  Statute 
which  extended  the  set-off  recognized  by  the  Common 
law.  Anon.  (1  Mod.  215).  Peters  v.  Soame  (2  Vernon, 
428).  But  for  that  extension  it  nerver  could  be  con- 
tended that  the  Bank  had  a  lien  upon  the  securities 
deposited  beyond  the  amount  of  the  money  advanced 
upon  tlie  credit  of  those  securities ;  since  even  in  the 
most  favourable  view  which  could  be  taken, — that  of 
the  Banli  being  Palmer  &  Co.'s  Bankei'S, — the  lien 
for  the  general  balance  of  the  customers'  account 
would  in  this  case  be  restricted  by  the  cu'cumstances 
in  which  the  deposit  was  made.  This  is  clearly 
admitted  in  Davis  v.  Bo?usIiery  (5  Term  Eep.  488,) 
where  the  general  lieu  of  Bankers  was  perhaps  first 
distinctly  ascertained.  !N'or  can  it  he  said  that  the 
debt  due  by  Palmer  &  Co.  on  the  promissory  notes 
discounted,  had  any  connexion  with  their  deposit  of 
the  secm-ities;  for  that  debt  was  contracted  before 
those  securities  were  deposited,  and  the  Bank  could 
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not  have  had  them  in  contemplation  when  it  dis- 
coimted  the  notes. 

The  claim  of  the  Bank  is  accordingly  rested  upon 
the  50th  section  of  the  Bankrupt  Act,  which  is  taken 
from  the  28th  section  of  the  5tli  Geo,  II,  c.  30,  with 
such  additions  as  were  supposed  necessaiy  for  enabling 
contingent  debts  to  be  set  oif,  since  these  were  by  the 
new  Act  made  proveable.  Every  debt  or  demand 
made  proveable  by  the  Act  against  the  estate  of  the 
Bankrupt  may,  by  this  50th  section,  be  set  off 
"  against  such  estate,"  that  is,  against  any  debt  or 
demand  of  the  Bankrupt's  estate.  But  the  former 
provision  is  retained,  with  the  addition  of  the  word 
"  demand,"  taken  from  the  46th  Geo.  Ill,  namely, 
that  where  mutual  credit  has  been  given  by  the 
Bankrupt  and  any  other  person,  or  where  there  are 
mutual  debts  between  the  Banki'upt  and  any  other 
person,  the  Commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set 
against  another,  and  the  balance  only  be  claimed  or 
paid  on  either  side. 

The  question,  then,  is  whether  or  not  there  were 
mutual  credits  or  mutual  debts  between  the  parties  to 
the  transaction  now  under  consideration  ?  That  there 
w^as  both  a  debt  fi'om  Palmer  k  Co.  to  the  Bank,  and 
a  credit  from  the  Bank  to  them,  is  undeniable.  The 
Company  were  both  previously  indebted  on  their  notes 
discounted,  and  by  the  money  advanced  on  the  de- 
posits. But  that  is  not  enough,  unless  either  the 
Bank  was  indebted  to  them,  or  they  had  given  the 
Bank  credit.  The  only  question,  then,  is,  had  Palmer  & 
Co.,  or  had  they  not,  given  the  Bank  credit  before  the 
bankruptcy  within  the  meaning  of  the  Act  ?  In  other 
words,  was  the  deposit  of  the  negotiable  paper,  with 
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the  power  to  sell  and  pay  over  the  sui'plus  in  case  the        1836. 
advance  made  on  it  should  not  be  repaid,   a  credit       Yoi7>'a 
given  to  the  Bank  by  Palmer  &  Co.  ?     If  it  was  a     ^^  ^^ 
credit  we  may  further  observe  that  it  was  so  only  to      Bengal. 
the  extent  of  the  surplus,  for  as  far  as  regarded  the 
monies  advanced^   to   secui-e   which  the  deposit  was 
made,  that  deposit  was  only  in  presenti  a  bailment, 
and  even  in  fiituro  a  payment,  of  Palmer  &  Co.'s  debt 
to  the  Bank.     The  question  is  whether  or  not  the 
deposit,    quoad  the   overplus,    amounted   to   a   credit 
given ;   whether   or   not   Palmer  &   Co.,    giving   the 
Bank  a  power  to  possess  itself  of  the  surplus,  after 
repaying   its  own  debt,   when  that  debt  should  be- 
come due^   can  be  said  to  be  a  giving  credit  to  the 
Bank? 

Now,  although,  generally  speaking,  debt  and  credit 

are  correlative  terms,  and  A.  giving  credit  to  B.  may 

seem  to  imply  that  B.  is  indebted  to  ^,j  yet  it  may 

be   admitted    that    the    introduction    of    the    words 

*'  mutual  credit"  extends  the  right  of  set-off  to  cases 

where  the  party  receiving  the  credit  is  not  debtor  in 

presents  to  him  who  gives  the  credit.      Accordingly 

the  relation,  contemplated  by  the  Statute^   has  been 

held  to  be  established  where  the  debt  is  immediately 

due  from  the  one  party,  and  only  due  at  a  futm-e  day 

fi'om  the  other.     It  was  so  held  in  Ex  parte  Prescott^ 

(I  Atk.  230,)  where  the  mutual  credit  was  constituted 

by  simple  contract  debts  presently  due  on  the  one 

side,    and   a   specialty   debt   not   due  on  the  other: 

Smith  V.    Hodson,    (-i  Term   Eep.    211,)  Hankey   v. 

Smith,  (3  Term  Eep.   507,)  and  many   other   cases, 

affirm  the  same  doctrine.      But  in  none  of  those  cases 

was  there  any  uncertainty  as  to   the  party  said   to 

receive  the  credit  becoming  sooner  or  later  debtor  /» 

VOL.   I.  '  s 
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presenti  to  the  other  ;  in  none  of  them  did  the 
existence  of  the  relation  of  debtor  and  creditor 
depend  upon  the  pleasure  of  one  party ;  in  all  of 
them  the  party  said  to  have  given  the  credit  had 
placed  the  other  party  in  a  situation  which  he  himself 
could  not  alter,  had  given  him  funds  of  which  he- 
could  not  dispossess  him,  or,  which  is  the  same 
thing,  a  power  over  funds  which  he  could  not  revoke. 

The  case  is  materially  different  where  one  of  the 
parties  has  actually  become  indebted  to  the  other, 
and  can  only  cease  to*  be  so'  by  paying  the  debt,  but 
the  other  has  only  acquired  a  power  which  may  end 
in  making  him  debtor  or  not^  according  as  the  donor 
of  the  power  pleases.  A.  is  indebted  to  B.,  and  B. 
is  neither  actually  indebted  to  A.  nor  under  any 
liability  which  must  needs  end  in  bis  being  ^.'s 
debtor,  but  has  only  been  entrusted  with  a  power 
over  ^.'s  funds,  to  be  executed  at  a  future  time  if  A. 
pleases  j  but,  if  A.  thinks  propei',  never  to  be'  executed 
at  all.  Admitting  that,  in  the  event  of  A.  never 
revoking  the  power,  a  debt  will  arise,  the  existence  of 
that  debt  is  defeasible;  the  only  certainty  is  that  A.y 
in  order  to  revoke  the  power,  must  do  an  act  wholly 
unconnected  with  giving  B.  any  credit,  namely,  dis- 
charge a  debt  due  to  B.  Now,  it  is  not  denied  that 
Palmer  &  Co.  could  at  any  time  have  prevented  the 
Bank  from  ever  receiving  the  surplus — in  respect  of 
the  possibility  of  which  surplus  arising,  the  credit 
is  supposed  to  have  been  given.  By  repaying  the' 
monies  advanced,  they  could  regain  possession  of 
the  deposit,  and  the  power  of  sale  was  determined 
without  any  consent  of  the  pawnee. 

Again :  not  only  did  the  existence  of  any  debt  at 
any  time  depend  upon  the  depositor^  but  h^  had-  no* 
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such  debt  as  could  have  been  proved  under  a  com- 
mission against  the  pawnee.  The  words,  and  every 
"  debt  or  demand  hereby  made  provable,"  added  to 
the  recent  Act,  for  the  purpose  of  including  con- 
tingent debts,  shew  that  debts,  in  order  to  be  set-off, 
are  supposed  provable,  which  indeed  appears  to 
follow  fi'om  the  natui'e  of  the  case.  Suppose  the 
Bank  of  Bengal  had  been  made  Bankrupt  before 
selling  the  paper ;  it  is  clear  that  Palmer  &  Co.  could 
not  have  proved  against  their  estate  for  the  contingent 
surplus.  The  paper  was  deposited  to  answer  a 
specific  purpose ;  and  if  any  use  had  been  made  of 
it,  inconsistent  with  the  terms  of  the  deposit,  the 
pawnee  would  have  committed  an  offence  ;  a  breach 
of  ti-ust,  certainly  a  transportable  misdemeanor,  if 
the  Bankers'  Act  (52nd  Geo.  III.  c.  G3,*)  extends  to 
Bengal.  But  unless  the  power  of  sale  was  executed 
by  the  pawnee,  (in  which  case  he  became  the  debtor  at 
once,)  he  never  could  be  said  to  have '' contracted  a 
debt,"  either  present  or  contingent,  to  the  pawnor, 
and  consequently  the  pawnor  could  make  no  proof. 

IS'est  it  must  be  observed,  that  though  the  question 
is  on  the  Statute,  and  though  the  statutory  right  of 
set-off  extends  the  right  known  to  the  Common  law, 
yet  the  Common-law  principle  of  mutuality,  which  is 
of  the  essence  of  set-off,  must  prevail;  and  if  the 
deposit,  or  rather  its  siu'plus,  could  not  be  set  off 
against  the  demand  of  the  pawnee,  so  neither  shall 
the  pawnor's  debt  be  set  off  against  the  surplus. 
Lord  HardwicJce  appears  to  have  mainly  proceeded 
on  this  view  in  Ex  parte  Ockenden.     (1  Atk.  235.) 


1836. 


*  Repealed    by    7   <k   8  Geo.  IV.  c.  27  ;   but  its  provisions   are 
re-enacted  by  7  &  8  Geo.  IV.  c.  29,  s.  49. 
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Could  the  Miller,  he  asks,  have  refused  to  deliver  up 
the  corn  in  an  action  at  the  Corn-factor's  instance,  by 
claiming  to  set  off  a  debt  due,  unconnected  with  the 
deposit  ?     And,  vice  versa,  could  the  Corn-factor  have 
set   off  the   value  of   the   corn,  in  an   action  by   the 
Miller,  for  money  lent  at  a  former  time  ?     Holding 
that  both  questions  must  be  answered  in  the  negative, 
he  considers  this  as  decisive  against  the  Miller's  right 
to  set  off  the  debt  antecedently  due  from  the  pawnor. 
And  Lord   3fansjield,  in  giving  the  judgment  of  the 
Coui't  of  King's  Bench  some  years  after,  in  Green  v. 
Farme?',  (4  Burr.   2222,)  after  reading  his  own  note 
of  JSx  parte  Ockenden,   observes,  that  Lord  Hardwicke 
thought  he  could  not  construe  a  dealing  to  be  within 
the  mutual- credit  clause  of  the  Bankrupt  Act,  unless 
it  could  be  so   construed  in  an  action  of  trover ;  and 
adds,  "That  is  certainly  so."     But  if  the  same  test 
be  applied  to  the  present  case  there  is  an  end  of  the 
question.     For,  first,  no  one  contends,  that  had  Palmer 
&  Co.  repaid  the  monies  advanced  on  the  deposit,  the 
Bank  could  have  retained  the  paper  for  their  antecedent 
debt,  which  is  one  of  the  points  made  by  Lord  Hard- 
wicke ;  and  next,  had  the  Bank  brought  their  action 
upon  the  notes,  which  they  held  as  indorsees,  it  is 
manifest  that  Palmer  &  Co.  never  could  have  set  off 
the  surplus  which  might  arise  from  the  sale  of  the 
paper  deposited,  which  is  the  second  of  Lord  Hard- 
wicke's  points. 

No  doubt  the  case  would  have  been  altogether  dif- 
ferent had  the  Bank  actually  sold  the  paper,  and  re- 
ceived the  surplus  prior  to  the  bankruptcy ;  for  then 
they  would  have  been  debtors  in  that  amount  to 
Palmer  &.  Co.,  and  the  case  would  have  been  one  of 
mutual  debts.     Supposing  the  notes  discounted  then 
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due  ;   or  supposing  them  not  yet  due,  it  would  have        1836. 
been  a  ease  of  credit  given  to  Palmer  &  Co.  by  them,       Yol-xo 
and  of  debt  due  from  them  to  Palmer  &  Co.,   and     g^^^  op 
so  clearly  within  the  Statute.     This  is  the  case  of     Bexoaj., 
AtkimoiiY.  Elliott,  (7  Term  Eep.  378,)  but  is  wholly 
different  from  the  case  at  the  Bar. 

There  is  nothing  inconsistent  with  what  has  now 
been  advanced  in  the  decision  in  the  language  used 
by  the  Court  of  Common  Pleas  in  the  case  of  Rose  v. 
Hart,  (8  Taunt.  499,)  where  the  former  case  of  Olive 
V.  Smith,  (5  Taimt.  56,)  was  reconsidered,  and  a  ma- 
terial qualification  added  to  the  generality  of  the 
doctrine  which  had  there  been  laid  down.  In  Olive 
V.  Smith  a  Broker  had  been  allowed  to  set  off  a  debt 
antecedently  due  from  his  employer,  against  the  losses 
recovered  fi-om  the  underwiiters  on  policies  deposited 
in  his  hands.  In  Rose  v.  Hart,  the  Court  held  that 
such  a  set-off  is  only  competent  to  the  pawnee  in 
cases  where  the  thing  alleged  to  be  a  giving  of  credit 
either  constitutes  a  present  cross  debt,  or  must  end  in 
one.  This  limitation  of  the  case  of  Olive  v.  Smith, 
has,  in  subsequent  cases,  been  approved  and  followed  : 
Sampson  v.  Burton  ;  (2  Brod.  &  Bing.  89 ;)  Rose  v.  Sims; 
(1  Bam.  &  Adol.  521  ;)  and  although  the  Court,  in 
Easum  v.  Cato,  (5  Barn.  &  Aid.  861,)  appeared  to 
hold  that  it  was  enough  if  the  transaction  would  most 
likely  terminate  in  a  debt,  yet  it  is  to  be  remarked 
that  the  argument  went  entirely  upon  other  grounds, 
and  the  decision  cannot  justly  be  said  to  have  relaxed 
the  restriction  by  which  the  Court  of  Common  Pleas 
had,  in  Rose  v.  Hart,  qualified  its  former  opinion. 

If  it  be  admitted  that  there  can  arise  no  right  of 
set-off  in  respect  of  mutual  credit  unless  the  dealing 
be,   at   the   time   of   the  banki'uptcy,   such  as  must 
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necessarily  and  at  all  events  terminate  in  creating  the 
relation  of  debtor  and  creditor  between  the  parties, 
then  is  the  present  case  out  of  that  rule,  and  the 
Bank's  claim  of  set-off  defeated.  Nor  will  the  re- 
versal of  the  judgment  below  be  found  repugnant  to 
any  of  the  ciiSGd  exceipt  JSx  parte  Decze,  (1  Atk.  228,) 
and  Olive  v.  Smith,  of  which  the  latter  appears  to 
have  proceeded  almost,  if  not  altogether,  upon  the 
authority  of  the  former,  not  to  mention  that  it  falls 
in  some  manner  within  the  scope  of  Lord  Mansfield's 
observation  in  French  v.  Fcnn,  to  be  afterwards  cited. 
It  is  impossible  to  regard  Ex  jiarte  Deeze  as  resting 
on  the  ground  upon  which  the  report  in  Atkyns  places 
it.  And  although  Lord  Mansfield^  in  Green  v.  Farmery 
seems  to  vouch  for  the  acciu-acy  of  that  report,  as 
well  as  of  the  report  in  the  same  Book  of  Ex  parte 
Ockenden,  he  nevertheless  refers  to  Lord  Ilardwicke^ s 
statement  in  the  latter  case,  that  in  the  former  there 
had  been  some  evidence  of  a  usage ;  and  gives  it  as 
the  result  of  his  own  inquiry  respecting  Ex  parte 
Deeze,  that  the  packer  (the  pawnee)  was,  by  the 
usage,  in  the  natiu*e  of  a  Factor :  a  reference  which 
we  have  made  to  Lord  Hardwicke''s  original  Note 
Books  has  confirmed  this  statement,  that  the  point 
of  usage  was  made,  and  evidence  adduced  respecting 
it.  From  hence,  and  from  Lord  Hardwicke's  subse- 
quent decision  in  Ex  parte  Ockenden,  as  well  as  fi'om 
what  has  been  said,  both  in  the  Common  Pleas  in 
Key  V.  Flint,  (8  Taunt.  21,)  and  by  Lord  Eldon  in 
Ex  parte  Flint,  (1  Swanst.  30,)  it  may  be  considered 
that  Ex  parte  Deeze  is  no  longer  law,  as  reported  in 
Atkyns  ;  and  that,  but  for  a  special  custom  giving  the 
pawnee  a  general  lien,  the  mere  deposit,  whether  of 
goods  or  of  securities,  for  a  particular  purpose,  as  it 
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Certainly  will  not  constitute  the  pa^iiee  a  debtor,  so  ^^^ 
it  will  not  amount  to  a  giving  of  credit  at  all,  unless 
coupled  "\Wtli  an  authority  given  to  the  pawnee  of 
selling  them  ;  such  power  being  given  absolutely  and 
not  countermandablc.  But  it  is  equally  certain  that 
Olive  Y.  Smith  was  decided  upon  the  assumption  that 
Ex  ijarte  Dceze  is  a  binding  authority  ;  and  when  we 
find  that  the  language  of  the  Com't,  in  Rose  v.  Hartj 
so  materially  varies  and  narrows  the  principle  which 
had  been  the  guide  in  the  former  decision,  and  that 
the  case  itself  is  disposed  of  in  a  way  not  easily  re- 
concilable with  Olive  v.  Smithy  and  in  no  way  what- 
ever reconcilable  with  the  report  of  Ex  jyarte  Deeze 
upon  which  Olive  v.  Smith  had  been  grounded,  and 
that  the  view  now  taken  may  be  reconciled  Avith  the 
latter,  and  more  correct,  or  rather  more  authentic, 
opinions  of  Lord  Hardtoicke,  and  with  the  latter  and 
more  correct  opinions  of  the  Court  of  Common  Pleas, 
there  seems  to  be  no  good  reason  for  sirpporting  a 
claim  which  is  both  at  variance  with  principle,  and 
runs  counter  to  a  greater  weight  of  authority  than 
can  be  produced  in  support  of  it.  With  respect  to 
the  case  of  Parker  v.  Carter^  (1  Cooke's  Bankrupt 
Law,  548,)  it  may  be  observed,  that  the  Defendants 
rested  their  title  to  set-off  t^pon  a  lien  which  they 
claimed  to  have  "  as  general  Agents"  of  the  Bank- 
rupt :  and  the  report  of  the  case  in  Cooke's  Banki-upt 
Law  gives  this  as  the  ground  of  the  decision  in  theii- 
favour.  Lord  Cliief  Justice  Gihhs^  in  Olive  v.  Smithy 
though,  cm  the  granting  of  the  rule  nisi,  he  states 
Parker  v.  Carter  as  a  case  of  mutual  credit,  yet  after- 
wards, the  particulars  having  been  inquii-ed  into,- 
seems  to  admit  that  it  was  a  case  of  lien,  (5  Taunt.- 
p.  65,)  and  accor^lingly  he  rests   his  judgment  mainly 
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upon  JEx  parte  Deeze,  and  mentions  also  Ux  purU 
Boyle^  (1  Cooke's  Bankrupt  Law,  561,)  and  French  v. 
Fenn. 

Ex  parte  Boyle  was  the  case  of  a  Client  who  owed  a 
sum  to  his  Solicitor  for  work  done  and  money  lent,  and 
who  gave  the  Solicitor,  by  way  of  loan,  his  notes  of 
hand  to  a  larger  amount — -part  of  which  notes  were 
not  due  and  not  paid  by  him  till  after  the  Solicitor's 
Ijankruptcy.  There  the  notes,  being  payable  to  the 
Solicitor's  order  at  the  Client's  Bankersj  were  treated 
as  a  loan  by  the  parties ;  at  the  date  of  the  bankruptcy 
the  lender  of  the  notes  had  become  liable  to  pay,  at 
all  events,  the  contents  of  them  to  holders  chosen  at 
the  Solicitor's  pleasm-e,  they  being  made  payable  to 
the  order  of  the  Solicitor,  and  nothing  could  prevent 
this  liability  from  ending  in  a  debt  from  the  Solicitor 
to  the  Client^  but  the  Solicitor  himself  repaying  the 
money  advanced  upon  them.  The  Client  could  not^ 
1by  any  act  of  his  own,  prevent  his  money  coming  into 
the  hands  of  the  Solicitor,  or  of  the  payee  chosen  by 
him,  to  a  fixed  amount,  and  at  specified  times.  This 
case,  therefore)  comes  clearly  within  the  restriction 
imposed  by  the  case  of  Bose  v.  Hart^  on  the  doctrine 
laid  down  in  Olive  v.  Stnith,  And  the  same  observa- 
tion applies  to  ^:i;  ^;«rf(?  Wagstaffe^  (13  Yes.  65,)  where 
the  credit  in  question  arose  from  an  acceptance  of 
the  Banki'upt,  payable  after  the  bankruptcy,  but 
certainly  payable  then. 

The  case  of  French  v.  Fenn^  (1  Cooke' s^  Bankrupt 
Law,  p.  586,)  is  also  distinguishable  fi-om  the  one  at 
the  bar ;  although  it  must  be  allowed  to  have  gone 
further  than  any  decision  which  preceded  it,  excepting 
Ex  parte  Deeze.  But  it  does  not  appear  that  the  debt 
against  which  the  price  of  the  pearls  when  sold  was 
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allowed  to  be  set  off,  "wns  in  any  part  contracted 
before  the  agreement  respecting  the  pearls ;  and  Lord 
Mansfield  q:k.])tq^^\j  says,  that  Fenn  "had  trusted  Cox  ba:^k  of 
(the  Bankrupt)  with  other  goods,  ^yhich,  in  all  proba-  Bexgai. 
bility,  he  could  not  have  done  but  for  the  pearls 
being  left  in  his  fFemi'sJ  hands."  This  Avould  make 
the  case  nearly  the  same  with  Demainbray  y.  Metcalfe^ 
(62  Yern.  698,)  where  Lord  Coiuper  relies  mainly  upon 
the  debt  set  off  being,  in  fact,  an  advance  made  on 
the  pawn.  Lord  Mansfield,  in  French  v.  Fenn,  seems 
also  to  rely  much  on  the  cu'cumstance  peculiar  to  that 
case,  of  the  other  two  partners  in  the  adventure  fCox 
and  HolfordJ  having  agreed  to  allow  Feim  interest  on 
the  money  which  he  had  advanced  to  pay  for  the 
pearls  in  the  first  instance  ;  and  one  thing  is  quite 
clear,  viz.  that  by  the  nature  of  the  ti'ansaction  the 
riojhts  of  each  partner,  luitil  sale,  being  to  an  undi- 
vided third,  and  Fenn  having  the  deposit  for  sale, 
neither  of  the  others  could  have  obtained  his  share 
— nay,  both  the  others  joining  could  not  have  obtained 
their  share,  nor  gotten  the  whole  pearls  out  of  the 
pa'\;\Tiee's  hands — until  the  sale,  which  must  at  once 
render  the  credit  to  the  pawnee  certain.  If  it  be 
said  that  Cox  might  have  assigned  his  right  to  his 
share  of  the  eventual  price  minus  his  proportion  of 
the  purchase-money,  (in  the  same  way  that  Palmer 
&  Co.  might  have  assigned  their  right  to  the  contin- 
gent surplus,)  then  it  must  be  also  observed,  that  this 
consideration  takes  the  case  out  of  the  rule  laid  down 
in  Rose  v.  Hart,  and  could  not  stand  with  the  decision 
in  Rose  v.  Hart.  It  ought  to  be  observed  further,  that 
Ex  parte  Deeze  was  relied  upon  simply  by  Mr.  Justice 
Buller,  in  deciding  French  v.  Fenn ;  both  Lord  3Ians- 
field  and  Mr.  Justice  Buller  seem  to  have  been  very 
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mucli  influenced  by  what  they  term  considerations  of 
general  justice. 

Upon  the  whole,  then,  we  are  of  opinion  that  the 
judgment  in  this  case  must  be  reversed,  and  that  the 
verdict  taken  by  consent,  subject  to  the  opinion  of 
the  Court,  should  stand,  and  the  pastea  be  delivered 
to  the  Plaintiffs.  The  interest,  too,  must  be  calcu- 
lated subsequent  to  the  time  up  to  which  the  verdict 
for  interest  was  taken,  and  this  must  be  added  to  the 
verdict. 
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Bhaee-chund  and  Koosal-chund,  ^ 

heirs  to  the  estate  of  Koop-chund  >  AppellantSy 
KEEii-CHUNDy  cleccased    -     -     - ) 

AND 

PuRTAB-CHUND  Manik-chund  -     -     Eesj)  Glide  lit* 

Oil  appeal  from  the  Siidder  Dewanny  Adawlut  of 
Bomhaij. 

X  HIS  was  an  appeal  from  a  decree  of   the  Siidder  „^ 

^  ^  I  December 

Adaivlut  in  a  suit  in  which  Purtab-cJmnd  Manik-chund       iS36. 
the  present   Eespondent,   was  the   original  Plamtiif,  A  residence  at 
and  Roop'chund  Keem-chund^  the  father  of  the  Appel-  yoniJ^the^" 
lants,  was  Defendant.  limits  of  the 

jurisdiction  of 

On  the  23rd  Novemhet^  1819,  the  Eespondent  filed  the  Co  m- 
his  plaint  in  a  panper  suit  in  the  Zillah  Coui't  of  Surat  G  not  such  a 
against  Roop-chund  Keem-chund^  since  deceased,  for  re-  g^ffident 
covery  of  rupees  3,477. 1.  50.,  the  amount  of  a  promis-  cause"fornot 

ry  • ,  -inirv/  -i  t-r\^       n\  i       Commencing 

sory  note  given  m  i^umvit  year  1849  (a.d.  1  /  92 — 3)  by  a  suit  for  ape- 
Roop-chund  to  one  Kuriim-chund,  payable  on  demand,  ^^„  twelve  " 
and  for  an  equal  sum  for  interest  on  the  note.     The  ^^5^^'  ^IJ}^ 

•*■  _  _  entitle  a  Plain- 

sum  for  which  this  note  was  given  appeared  to  have  tiff  to  recover 
been  the  balance  of  accounts  subsisting  between  Roop-  Bombay  Re- 
chund  and  Kunim-chund^  and  his  partner,  Pana-chund^  f^^\^800^" 
the  Eespondent' s  uncles.     At  the  date  of  the  note,  sect.  13 ;  and 
Roop-chund^  the  maker  of  it,  was  resident  at  Poona\  specific  sum 
in    the    Peishivci's    dominions,    where    he   had    been  fendant^^' 

*  Present  :  Lord  Brougham,  Mr.  Bnron  Parke,  Mr.  Justice  promise  to  a 
Vaughan,  the  Chief  Judge  of  the  Court  of  Bankruptcy,  Sir  Hjde  suit institutsd 
East,  aud  Sir  Alexander  Johnston.  ^^f  ^^^^^^J' 

seven  years 
from  the  cause  of  action  is  not  such  an  admission  of  the  truth  of  the 
Plaintiff's  matter  of  demand,  as  to  take  the  case  out  of  the  prohibitory 
words  of  that  clause. 
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an  inhabitant  for  upwards  of  thirty-five  years,  and 
remained  nntil  within  a  short  period  before  the  in- 
stitution of  the  suit,     Kurum-chund  and  his  partner, 
Pana-chund^  and  also  the  Eespondent,  were  inhabitants 
of  Surat.      The  circumstance  of  Roop-chund  having 
been   resident   out   of    the   jurisdiction   of   the   East 
India  Company's  Courts,  was   alleged   as   the   cause 
of  the  delay  in  filing  the  plaint.     Kurum-chund^  the 
payee  named  in  the  note,  died  at  Poonah  in  the  year 
A.D.  1792 — 3.  'S.h^Yi^o^Y  fMussiimat LarJceeJ  succeeded 
to  his  estate,  including   his  interest  in  the   note  in 
question,    which   formed   part   of    the   assets   of   the 
partnership     subsisting    between    Kurum-cJuind    and 
Pana-clmnd.     In  the  Sumvit  year  1851,  (a.d.  1794 — 5,) 
Pana-chimd,  the  siu'viving  partner,   died,  leaving  his 
nephew,  the  Eespondent,  his  heir  and  representative, 
who  thus  claimed  to  be  entitled  to  his  deceased  uncle's 
share   and   interest    in   the   note,    and   in   the   other 
partnership  assets.      In  the  Sumvit  year  1852  (a.d. 
1795 — 6)  a  settlement  of  accounts  took  place  between 
the  Eespondent  and  Mussumat  LarJcee  ;  and,  according 
to  the  arrangement  then  concluded,  the  Eespondent 
claimed  to  be  entitled  to  the  whole  of  the  partnership 
effects,  including  Roojj-cliund' s  note ;  and  Mussumat 
Larkee    executed    in    favour    of    the    Eespondent   a 
general  release  of  all  claims  and  demands,  whether  on 
account  of  the  partnership  or  otherwise.     Upon  this 
title,  or  the  release,  the  Eespondent  claimed  the  sole 
property  in  the  note  ;   and  upon  Roop-chund'' s  coming 
to  8urat  in  the  Sumvit  year  1874   (a.d.  1817 — 18) 
he  demanded  payment  of  the  amount  with  interest.. 
Payment     having     been     refused,    the     Eespondent} 
brought  his  action  upon  the  note  in  the  Zillah  Court j 
of  Surat,  where  he  was  admitted  to  sue  as  a  paupei 
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"V^'ithout  pavment  of  the  usual  commission  fee.  He 
ajipeared  also  to  have  conducted  his  case  in  person, 
without  the  assistance  of  a  Vakeel. 

Roop-chund^  the  Defendant,  by  his  answer  to  the 
plaint,  alleged  that  the  Eespondent's  claim  was  with- 
out foundation,  and  that  he,  the  Defendant,  had  never 
had  any  dealing  whatever  with  him.  The  Defendant 
admitted  that  he  had  been  an  inhabitant  of  Poonah 
for  thii'ty-five  years,  and  insisted  that  if  the  Eespon- 
dent  had  any  complaint  to  make  against  him,  he 
might  have  laid  his  complaint  before  the  Pckhwa^  and 
not  in  the  Surat  Adaidut. 

The  Plaintiff  (Eespondent)  by  his  reply  to  the 
Defendant's  answer,  in  coiToboration  of  the  justice  of 
his  claim,  referred,  anion "r  other 


things, 


to  accounts 


(of  the  date  1849  Swnvit)  bearing  the  signatiu-e  of 
the  Defendant,  and  showing  that  there  was  due  fi'oni 
him,  as  the  balance  of  accounts,  the  sum  for  which 
the  promissory  note  in  question  was  given. 

Roop-clmnd,  by  his  rejoinder,  asserted  that  he  never 
OAved  anything  either  to  Kiirum-chund  or  to  Pana- 
chund,  the  Eespondent's  uncle,  or  to  the  Eespondent 
himself,  and  he  insisted  on  the  lapse  of  time  in  bar 
to  the  action. 

The  Plaintiff  (Eespondent)  produced  in  evidence 
the  Defendant's  note  of  hand,  which  was  in  the 
following  forai : — 

"  Dated  Monday,  the  1st  Magh-vud^  Sumvit  1849. 
I,  Roop-chund  Keem-chund^  write  to  Kunim-chund 
Pana-chund^  to  the  effect  that  I  owe  you  the  sum 
of  rupees  3,477.  1.  50.  of  the  Haly  currency,  to  be 
repaid  by  me  personally  on  demand,  whether  in  my 
own  or  Foreign  country.  Each  of  the  rupees  due  by 
me  is  eleven  masha  in  weight,  and  free  fi'om  adidtera- 
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tion.     Interest  thereon  to  be  paid  at  the  rate  of  1  per 
cent,  per  month,  amounting  monthly  to  rupees  34.3.9. 

"  I  must  abide  by  this  uniting,  as  I  respect  my 
father's  words. 

"  Securities  for  this  debt  are  Dadajun  Dutroo  and 
JunJcusul  Soorjie  (names  of  Jain  deities.) 

(Signed)         ^'  Iloop-chund  Keem-chund^ 

The  above  Avriting  is  true." 

Attested  by  ten  witnesses. 

He  also  produced  two  accounts  with  the  Defendant's 
signature,  acknowledging  the  sum  for  which  the  note 
was  given  to  be  due  from  him  on  the  balance  of  ac- 
count up  to  the  1st  Mayli-imd^  (the  lOtli  month,)  1849 
^umvit,  and  the  following  acquittance  and  general  re- 
lease, executed  by  JIussumat  Larkce  and  attested  by 
seven  witnesses. 

"  Dated  Sunday,  the  1st  Bi/sak-sood^  Sumvit  1852. 
I,  Baee  Larlcee^  widow  of  Kurum-chund  Fana-chund^ 
write  to  Ptirtab-chund  3Ianik-c]tund^  to  this  effect :  that 
I  have  fully  received  the  amount  of  expenses  to  be 
made  on  the  funeral  ceremony  of  Kurum-chund,  per- 
formed at  the  end  of  the  year,  and  for  other  charitable 
purposes,  as  bequeathed  by  Pana-chund  Lukhnee-chund. 
I  have,  of  my  free  will  and  accord,  received  this 
amount  from  you,  Purtah-clmnd,,  and  have  voluntarily 
passed  this  release.  I  have  now  no  claims  whatever 
against  you ;  nor  have  I  any  other  demand  against 
you  on  account  of  partnerships  concerns,  or  any 
other  trade.  I  have  up  to  this  day  cleared  up  all 
claims.  Whoever,  therefore,  deviates  from  this  will 
renounce  his  religion. 

"  This  writing  is  executed  of  my  free  will  and  accord. 
"  M  Mark  of  Baee  Larkee^  Avidow,  &c." 
Witness,  &c. 
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The  Plaintiff,  (Eespondent,)  ^yllo,  fi'om  the  subse- 
quent testimony  taken  in  the  Sudder  Adaiolut  at  Bom- 
hay,  appeared  to  have  been  a  weak  and  ignorant  per- 
son, and  who  conducted  his  own  case,  at  first  proposed 
to  call  two  persons  whom  he  summoned  as  witnesses 
to  prove  the  Defendant's  signature  to  the  accounts ; 
but  he  afterwards  presented  a  petition  to  the  Zillah 
Court,  stating  that  it  would  be  difficult  to  prove  his 
claim  by  the  evidence  of  the  witnesses  who  had  been 
summoned,  as  the  dealing  took  place  in  Poona/i,  and 
he  requested  that  the  case  might  be  refen-ed  to  the 
arbitration  of  a  Punchayet* 

The  Zillah  Court  considered  tliis  petition  to  amount 
to  a  confession  on  the  part  of  the  Plaintiff  (Eespondent) 
that  he  was  incapable  of  pro^-ing  his  case ;  and  the 
Defendant  having  protested  against  all  kind  of  arbi- 
tration, the  acting  Judge,  on  the  24th  JIarc/i,  1821, 
gave  judgment  of  nonsuit  against  the  Eespondent, 
and  directed  the  costs  of  suit  to  be  recovered  from 
any  property  of  his  that  might  thereafter  be  forth- 
coming. 

Against  this  decree  of  the  Zillah  Court  the  present 
Eespondent  appealedtothe  Sudder  Adaudutat  Bombay y 
and  by  his  petition  set  forth  the  causes  of  his  not 
having  summoned  the  requisite  witnesses ;  and  he 
alleged  that  the  Defendant,  in  the  presence  of  many 
witnesses,  had  offered  to  pay  down  3,000  rupees  if  the 
Eespondent  would  withdi'aw  the  suit.  In  his  reply  to 
the  Defendant's  answer,  who  did  not  deny  that  he  had 
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*  An  assembly  of  five  or  more  persons,  (being  always  an  uneven 
number,)  convened  under  theauthority  of  apublic  officer  of  Govern- 
ment, for  the  purpose  of  investigating  a  dispute  referred  to  them. 
They  are  a  Court  of  arbitration,  but  have  no  power  to  enforce 
their  Award. 
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made  this  offer,  tlie  Eespoiident  (then  the  Appellant) 
further  stated,  that  subsequent  to  his  appealing  to 
the  S tedder  Adawliit^  the  Defendant  had  declared  his 
willingness  to  pay  800  or  900  rupees,  if  the  Eespondent 
would  give  him  a  release  for  the  remainder. 

On  the  hearing  of  the  appeal  from  the  judgment 
of  nonsuit,  the  Sudder  Adaivlut  expressed  its  opinion 
that,  imder  the  peculiar  circumstances  of  the  case, 
and  as  no  judgment  had  been  given  on  the  merits, 
the  best  course  to  be  pursued  was  to  pass  an  inter- 
locutory decree,  reversing  the  decision  of  the  acting 
Judge  of  the  Zillah  Court,  and  to  refer  "the  suit  back 
to  be  tried  de  nova ;  informing  the  Judge,  that  the 
interests  of  persons,  of  the  description  of  the  present 
Eespondent,  should  not  suffer  for  want  of  legal  ad- 
vice, as  it  would  have  been  advisable  to  nominate  a 
Vakeel  to  assist  him :  and,  accordingly,  an  interlocu- 
tory decree  or  reversal  was,  on  the  10th  October ^  1821, 
passed  by  the  Sudder   Adaivlut. 

In  pursuance  of  this  decree  the  proceedings  in  the 
Zillah  Court  were  commenced  de  nova ;  but  Roop- 
chund^  the  original  Defendant,  having  died,  they  were 
prosecuted  against  the  present  Appellants,  who  were 
admitted  to  defend  the  suit  as  his  heirs. 

After  the  nsual  pleadings,  two  mtnesses  were 
examined ;  one  of  whom  (namely,  Mohun-cJmnd  Wel- 
chundy  who  was  resident  at  Poonahy  and  was  examined 
under  a  coimnission)  deposed  that  he  had  signed  his 
name  as  a  witness  to  the  note  in  question  at  the 
desire  of  Boop-chund  and  Kurum-ckund.  The  other 
witness  was  Mussumat  Larkee,  who  was  examined 
with  a  view  to  establish  the  present  Eespondent's 
title  to  the  note,  foimded  on  the  partnership  between 
her  late  husband,  Kurm?i-chundj  and  the  Eespondent's 
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uncle,  Pana-chund ;  the  heirship  of  the  Eespondent 
to  Pana-chund ;  the  execution  by  herself  [Larkee)  of 
the  release,  pre^dously  adduced  in  e^-idence  by  the 
Respondent,  and  the  making  over  of  the  promissoiy 
note  to  the  Eespondent  by  ^-irtue  of  the  release,  and 
as  part  of  the  partnership  assets :  to  which  parts  the 
interrogatories  prepared  for  the  examination  of  this 
witness  were  accordingly  directed.  Mussumat  LarJcee^ 
however,  on  her  examination  upon  these  interroga- 
tories, deposed  that  she  signed,  or,  more  properly, 
placed  her  mark  to  the  deed  of  release,  without  ita 
ever  having  been  read  over  to  her,  and  denied  that  it 
had  any  reference  to  the  partnership  between  her  late 
husband  and  Pana-chund,  (but  that  it  was  for  money 
due  to  her  husband  alone,)  or  that,  thereby  or  other- 
wise the  Eespondent  had  acquired  any  title  to  the 
note ;  and  she  alleged  that  the  Eespondent  had  lived 
in  her  house,  and  transacted  her  business,  by  which 
means  he  got  possession  of  the  Books,  &c.,  of  the 
witness,  and  stole  them,  and,  among  others,  the  note 
in  question. 

Upon  the  Evidence  of  this  witnessj  [Mussumat 
Larkee,)  the  Zillah  Court  having  refused  to  take  the 
fevidence  of  the  living  witnesses  to  the  release,  although 
pressed  by  the  present  Eespondent  to  do  so,  proceeded, 
on  the  14th  February,  1823,  to  give  judgment  on  the 
tase  ;  and  the  sitting  Judge  having  stated  his  opinion, 
that  the  evidence  of  the  woman  {Larkee)  was  fatal  to 
the  present  Eespondent' s  claim,  and  that  he  had  not 
shown  in  proof  why  the  Eegulation  of  limitations  of 
twelve   years*   should  not  bear   upon  his  case,  pro- 

*  Eegulation  I.,  1800,  sect.  13.     Tlie  Judge  is  prohibited  hear- 
ing, trying,  or  determining  the  merits  of  any  suit  whatever,  against 
any  person  or  per.sons,  if  the  cause  of  action  shall  have  arisen  twelve 
TOL.    I;  U 
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nounced  a  decree  against  the  present  Eespondent,  and 
directed  that  he  should  pay  one  half  of  the  Defendant's 
costs. 

After  these  proceedings  in  the  Zillah  Court  had  ter- 
minated, the  consideration  of  the  case  was,  on  the 
2nd  June^  1823, resumed  by  the  Siidder  Adazvliit ;  when 
the  sitting  Judge  was  of  opinion  that  the  evidence 
of  the  living  witnesses  to  the  release  ought  to  be 
taken,  and  that  witnesses  ought  also  to  be  examined 
with  respect  to  the  alleged  offers  of  Roop-chund^  for 
an  adjustment  of  the  matter  in  dispute  after  the  in- 
stitution of  the  suit. 

In  pursuance  of  this  opinion,  several  witnesses  were 
examined  upon  both  points  before  the  Sudder  Adawlut, 
among  whom  were  Koosal-chund  Pana-chund,  (a  Gold 
and  silver  seller,  residing  at  Surat,)  and  Wugt-cliund 
Jye-chund  (a  Cloth  seller^  who  was  also  an  inhabitant 
of  Surat).  By  their  testimony  the  following  facts 
were  established :  That  3fussumat  LarJcee's  release 
related  to  the  partnership  ti-ade  which  her  husband, 
in  his  lifetime,  had  carried  on  with  the  Eespondent' s 
uncle,  Pana-chimd ;  that  LarJcee  was  heiress  to  Kurum- 
chund^  and  the  Eespondent  heir  to  Pana-chund ;  and 
that,  after  the  execution  of  the  release,  the  Eespon- 
dent paid  the  debts  owing  by  the  concern,  and  received 


years  before  any  suit  shall  have  been  commenced  on  account  of  itj 
unless  the  Complainant  can  sho^v,  by  clear  and  positive  proof,  that 
he  had  demanded  the  money  or  matter  in  question,  and  that  the 
Defendant  had  admitted  the  truth  of  the  demand,  or  promised  to- 
pay  che  money,  or  that  he  directly  preferred  his  claim  Avithin  that 
period,  for  the  matl;er  in  dispute,  to  a  Couit  of  competent  jims- 
diction,  to  try  the  demand,  and  assign  satisfactory  reason  to  the 
Court  why  he  did  not  proceed  in  the  suit ;  or  that,  either  from- 
minority  or  other  good  and  sufficient  cauae,  he  had  been  pre- 
eluded  from  obtaining  redress. 
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the  monies  due  to  it ;  that  in  the  Sumvit  year  1875 
(a.d.  1818 — 19)  Roop-chund^  the  late  Defendant,  just 
before  the  institution  of  the  suit,  had  sent  for  Koosal- 
chund^  the  nephew  of  the  Eespondent,  and  told  him 
that  the  Respondent  was  going  to  file  a  suit  against 
him  fRoop-clmndJ  on  a  Bond  and  an  account  of  old 
standing,  and  desired  Koosal-chund  to  get  his  uncle 
(the  Eespondent)  to  settle  the  dispute  at  home,  and 
offered  to  pay  down  2,000  rupees,  nnd  expressed  his 
willingness  to  increase  that  offer  by  one  or  two 
hundred  rupees. 

Upon  this  additional  testimony  the  second  Judge 
of  the  Siidder  Adaivlut  recorded  his  view  of  the  case, 
which  was  as  follows  :  "  The  Zillah  Judge  threw  out 
the  claim  on  the  bare  testimony  of  LarJcee-haee^  who 
denied  the  full  extent  of  the  FajrighJcutti*  that  it 
embraced  partnership  concerns,  although  the  docu- 
ment itself  shows  that  it  does,  and  is  attested  by 
respectable  witnesses.  As  the  deed  must  speak  for 
itseK,  there  cannot  be  a  doubt  of  the  general  release 
haying  succeeded  a  general  settlement  of  all  matters 
between  the  parties ;  and  in  contradiction  to  the 
Respondent's  assertion  regarding  the  manner  in  which 
the  Appellant  became  possessed  of  the  Defendant's 
Bond,  (or  note  of  hand,)  there  is  as  little  doubt  that 
the  Bond  fell  to  the  Appellant  at  the  settlement.  To 
go  on  LarJcee-haee' s  testimony,  which  is  so  palpably 
wrong,  would  only  be  to  mislead :  it  is,  therefore, 
rejected  in  toio. 

"  The  Bond  having  been  proved  by  the  evidence 

taken  at   Poonali^  nothing   could  prevent   a  decision 

favourable   to  the   Appellant     at   once,  but   that  the 

claim  is   beyond   the   limitation  of   time.      However, 

*  Deed  of  release  and  discharge. 
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on  an  examination  of  this  point  also,  the  Appellant's, 
fortune  befriends  him  :  for  the  Eesponclent  lived  at 
Poonah  always,  which  prevented  his  being  able  ta 
procure  a  settlement  of  the  Eond,  although  the  Ap- 
pellant alleges  that  he  did  go  once  to  Poonah,  about 
ten  years  ago,  on  the  business.  The  offer  of  adjust-, 
ment  proved  to  have  taken  place  after  the  institution 
of  the  suit,  ancl  a  very  short  time  after  Eespondent's 
return  to  ^urat,  is  sufficient  for  every  purpose  of  ad-. 
mitting  the  justice  of  the  claim.  The  sitting  Judge 
accordingly  conceives  that  the  decision  of  the  Zillah 
Judge  should  be  reversed,  and  the  amount  of  the 
Bond,  with  interest  and  costs  in  both  Coui'ts,  awarded 
to  the  Appellant.  In  consequence,  the  case  is  sub- 
mitted for  the  consideration  of  a  full  Court." 

On  the  26th  June^  1823,  the  appeal  was  brought  on 
before  a  full  Court,  consisting  of  the  chief  and  third 
Judges,  when  the  proceedings  held  before  the  second 
Judge  in  the  case  when  before  him,  sitting  as  a  single 
Judge,  were  read ;  when  the  Court,  after  maturely 
considering  the  whole  of  the  documents  and  proceed- 
ings, concuiTed  generally  in  the  view  taken  by  the 
second  Judge,  and  determined  to  reverse  the  decree 
passed  by  the  Zillah  Judge,  and  to  award  to  the  Ap- 
pellant (the  present  Eespondent)  the  original  sum  sued 
for  by  him  in  the  lower  Court,  with  the  costs  of  suit 
in  both  Courts.  A  decree  to  that  eff'ect  was  accord-, 
ingly  made  by  the  Judder  Adatvlut. 

Against  this  decree  the  present  Appellants  appealed 
to  His  Majesty  in  Coimcil ;  and  submitted  that  the 
same  ought  to  be  reversed,  for  the  following  reasons : — 

I.  Because  the  Eespondent  not  only  failed  to  estab- 
lish a  good  title  to  the  note  in  question,  and  to  clain; 
payment  of  its  contents,  but,  on  the  contrary,  his  right 
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to  it  was  expressly  denied  by  Larkee,  the   ^yidow   and 
heiress  of  Kurum-chund^  to  whom  the  note  was  given. 

II.  Because  the  Appellant  never  Avas  a  fixed  inha- 
bitant of  Surat,  and,  therefore,  never,  in  fact,  became 
subject  to  the  jurisdiction  of  the  Zillah  Court  there 
established, 

III.  Because  the  Plaintiif's  right  to  sue  for  the 
money  secured  bv  that  note  was  barred  bv  the  Reo;u- 
lations  of  the  Bombay  Government. 

IV.  Because  sufficient  evidence  had  not  been  given 
of  the  Appellant's  acknowledgment  of  the  debt  at 
Surat ;  and  the  case  was,  therefore,  not  taken  out  of 
the  provisions  of  the  Regulation  of  Lunitations. 

The  Respondent,  on  the  othei-  hand,  submitted  that 
the  appeal  ought  to  be  dismissed,  and  the  decree  of 
the  Suclder  Adawlut  of  Bombay  aflfirrned,  for  the  follow- 
ing reasons : — 

I.  Because  the  making  of  the  promissory  note  in 
question  by  Roop-chund^  and  its  connection  with  ac- 
counts subsisting  between  Roop-chund,  and  Kurum- 
chund^  and  Pana-chund^  were  fully  established  by  the 
evidence ;  and  the  title  of  the  present  Respondent 
produced,  and  the  right  of  the  present  Respondent  to 
prosecute  the  suit,  on  which  some  doubt  had  been 
cast,  was  also  clearly  proved. 

II.  Because  it  appeared  by  the  evidence  taken 
before  the  Sudder  Adawlut,  that  Roop-chu7id  had,  just 
before  the  institution  of  the  suit,  acknowledged  the 
truth  and  justice  of  the  Respondent's  demand ;  inde- 
pendently of  which,  the  continued  residence  of  Roop- 
chund  at  Poonah,  out  of  the  jurisdiction  of  the  East 
India  Company's  Coui-ts,  imtil  within  a  short  period 
prior  to  the  filing  of  the  plaint,  was  a  good  and  suf- 
ficient cause  (within  the  meaning  of  the  exception  in 
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that  behalf  contained  in  the  Eegulation  for  the  limita-. 
tion  of  suits)  for  not  proceeding  to  recover  the  amount 
of  the  note  within  twelve  years  after  its  date. 

Mr,  Miller,  K.C.,  and  Mr,  Wi(/ram,  K.C,  for  the 
Appellants, 
Insisted  on  the  reasons  stated,  and  urged  that  Roop- 
chuncl  was  never  subject  to  the  jurisdiction  of  the 
Zillah  Court,  and  that  the  Plaintiff  (Eespondent)  had 
no  power  to  sue  him  in  that  Court,  referring  to  Bom. 
Eeg.  I.,  A.D.  1800,  sec.  7 ;  and  they  contended,  that 
even  if  the  Plaintiff  ever  had  such  right,  it  was  long 
since  barred  by  the  Eegulatiou  for  the  limitation  of 
suits ;  that  the  offer  of  compromise  did  not  amoun  t 
to  an  acknowledgment  of  the  debt,  but  was,  in  fact, 
only  evidence  of  the  Appellant's  desire  to  pui'chase 
peace  on  any  terms,  rather  than  be  involved  in  an 
expensive  and  tedious  litigation. 

Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for 
the  Eespondent, 

Eelied  on  the  reasons  appended  to  the  Bespondent's 
case,  and  contended  that  the  period  limited  by  the 
Eegulations  for  the  institution  of  a  suit  ran  only 
from  the  time  that  Roop-cJmnd  became  amenable  to 
the  jurisdiction  of  the  Company's  Coui-t  at  Sural,  and 
not,  as  asserted  on  the  other  side,  from  the  com^. 
mencement  of  the  debt.  They  insisted  also  that  the 
offer  of  compromise  was  an  acknowledgment  on  the 
part  of  Roop-chund  of  the  justice  of  the  demand,  and 
brought  the  case  within  the  exception  provided  by 
Eegulation  I.,  a.d.  1800,  sec.  13,  and  cited  Williams 
V.  Jones* 


*  13  East,  439. 
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The  Chief  Judge   of  the  Court    of   Bankruptcy        i^se. 
(The  Eight  Honorable  T.  Erskine)  : 

This  was  an  appeal  from  a  decree  of  the  Suclder 
Deivanny  Admvlut  at  Bombay^  which  formed  the  last  of 
a  series  of  proceedings  in  the  Court  of  that  Province, 
upon  the  question  now  pending  for  the  final  decision 
of  His  Majesty  in  Council. 

The  first  of  these  proceedings  was  a  plaint  filed 
in  the  Zillah  Court  at  Suraf^  in  the  year  1819,  against  s  Feb.  1837, 
Roop-chund,  since  deceased,  by  the  present  Eespondent, 
Purtab-chimdy  suing  in  forma  pauperis^  in  which  hei 
claimed,  as  heir  of  his  late  uncle,  Pa'iia-chund^  the  sum 
of  sicca  rupees  3,477,  and  an  equal  amount  of  interest 
upon  a  note  of  hand  alleged  to  have  been  given  by 
Roop'Chund  in  the  year  1792  to  Kurum-chund^  the 
partner  of  the  Ee.spondent's  uncle,  Fana-chund^  to 
secure  the  amount  of  the  balance  then  due  from 
Roop-chund  to  the  partnership,  after  several  inter- 
mediate proceedings  in  the  Zillah  Court  and  in  the 
Sudder  Adatvlut^  which  it  is  not  necessary  to  particu- 
larize ;  durmg  which  the  Defendant,  Roop-chund^  died, 
and  the  present  Appellants  intervened,  and  were  ad- 
mitted to  defend  the  suit. 

The  cause  came  on  before  the  Zillah  Couj*t  for  final 
hearing  on  the  14th  February^  1823. 

The  defence  set  up  during  these  proceedings  by 
Roop-chund^  and  afterwards  by  his  heirs,  was, — 

First,  that  Roop-chund  never  owed  anything  to 
Fana-chund  or  Kurum-chund. 

Secondly,  that  the  note  produced  had  been  fraudu- 
lently abstracted  from  the  widow  of  Kurum-chund  by 
the  Plaintiff,  who  had  no  legal  interest  therein  or 
right  to  sue  thereon. 

Thirdly,  that    the    supposed    cause    of   action  ha<j 
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arisen  more  than  twelve  years  before  the  commence- 
ment of  the  suit,  and  was,  therefore,  barred  by  thei 
Regulations  of  the  Company. 

In  reply  to  the  first  defence,  the  Plaintiff  relied 
upon  the  production  of  the  Books  of  account  and 
the  note.- 

In  reply  to  the  second  defence,  it  was  stated,  that 
after  the  death  of  Kurum-chund,  and  the  Eespon dent's 
uncle,  Pana-chund,  he  the  Plaintiff,  came  to  a  settle- 
ment of  the  partnership  accounts  with  the  widow  of 
Kurum-chund^  who,  having  received  from  him  her  dues, 
gave  him  a  deed  of  release,  whereupon  he  took  posses- 
sion of  the  Dufters  and  the  note,  as  having  the  exclu- 
sive right  to  them. 

In  reply  to  the  third  defence,  he  relied  upon  the 
fact  that  the  note  was  executed  at  Poonah,  where 
Roop-chund  resided,  and  that  he  had  never  been  at 
Surat  since,  until  just  before  the  commencement  of 
the  suit ;  and  further,  that  Roop-chund,  on  his  arrival 
from  Poonah  in  1819,  had  admitted  the  justice  of  his 
claim,  and  had  offered  to  pay  a  sum  of  money  by  way 
t>f  compromise. 

The  widow  of  Kuruvrl-chund  was  examined  upon  in- 
terrogatories exhibited  by  the  direction  of  the  Courty 
and  stated,  in  substance,  that  the  note  had  no  refe- 
rence to  any  partnership  concern  between  Kurum-chund 
and  the  Plaintiff's  uncle,  Pana-chund,  but  was  given 
for  money  due  toi  her  husband  alone,  and  that  the 
release  was  executed  by  her  without  reading  it,  and 
was  intended  to  relate  only  to  charities  and  other  like 
expenses.  That  at  the  time  she  executed  it  she  did 
not  give  the  note  to  the  Plaintiff,  but  that  he  stole 
it,  together  with  her  books  and  papers. 

The  Zillah  Court,  upon  consideration   of  the  whole 


ox    APPEAL    FROM    TIIE    EAST    IXDIES. 


169 


case,  was  of  opinion,  that  the  e^ddenee  of  Kiinim- 
chuntTs  widow  was  fatal  to  the  Plaintiff's  claim,  and 
also  that  the  Plaintiff  had  not  shown  any  ground  why 
the  Eegiilation  of  Limitations  of  twelve  years  should 
not  bear  upon  his  case,  and,  therefore,  passed  judg- 
ment against  the  Plaiiitrfit,  and  decreed  that  one  half 
of  the  Defendant's  costs  should  be  recovered  from  the 
Defendant,  and  the  remainder  from  any  property  that 
mis-ht  be  foimd  to  belonj]r  to  the  Plaintiff',  and  the  fees 
of  the  Plaintiff's  Vakeel  should  also  be  recovered  from 
any  property  found  to  belong  to  the  Plaintiff. 

The  cause  was  then  carried  back  by  appeal  to  the 
Sudder  Adaivluf,  before  which  fresh  evidence  was  taken 
relative  to  the  several  questions  raised  before  the 
Zillah  Court;  and  on  the  3rd  June,  1823,  the  second 
Judge,  before  whom  the  cause  was  heard,  recorded  his 
view  of  the  case,  declaring  his  opinion,  for  the  reasons 
therein  stated,  that  the  decision  of  the  Zillah  Judsre 
should  be  reversed,  and  the  amoiuit  of  the  note,  with 
interest  and  costs  in  both  Coui'ts,  should  be  awarded 
to  the  Plaintiff  below ;  and  these  Appellants  having 
referred  the  case  for  the  consideration  of  the  full 
Coui't,  afterwards,  on  the  26th  of  the  same  month, 
the  rest  of  the  Court,  after  considering  the  documents 
and  proceedings,  conciuTed  generally  in  the  ^'iew 
taken  by  the  second  Judge,  and  determined  to  reverse 
the  decree  passed  by  the  Zillah  Court  at  Swat,  and 
decreed  that  the  siun  of  sicca  rupees  6954.  3  anas  be 
paid  to  the  Appellants  by  the  heii-s  of  Roop-chund, 
with  fidl  costs  in  both  Coiu-ts. 

Against  this  decree  the  present  appeal  has  been 
lodged,  and  the  case  was  argued  before  this  Board 
on  the  7th  December  last,  when  the  Coimsel  for  the 
Appellants  insisted, — ■ 

VOL.   I.  ^  Y 
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First ;  that  the  Eespondent  had  made  out  no  right 
of  action  against  Roop-chuncl  or  his  heirs. 

Secondly;  that  as  the  supposed  cause  of  action 
had  arisen  beyond  the  jurisdiction  of  the  Court  at 
Surat^  and  as  the  Defendant,  Roop-chiind,  was  not 
resident  A^ithin  it  as  a  fixed  inhabitant,  but  had  only 
come  to  Surat  for  a  temporary  piu'pose,  the  Zilluk 
Court  had  no  jurisdiction  on  the  case. 

And,  thirdly;  that  the  Plaintiff's  right  of  action, 
if  it  ever  existed,  had  been  barred  by  the  lapse  of 
time. 

Their  Lordships  intimated  then*  opinion,  in  the 
course  of  the  argument,  that  the  Plaintiff's  title  to 
sue,  unless  he  had  been  barred  by  the  lap^  of  time, 
was  sufficiently  established  by  the  evidence ;  and  that 
as  the  heirs  of  Roop-chund  had  intervened  in  the  suit, 
and  there  was  no  evidence  that  they  were  not  resident 
at  Sural,  where  Roop-chund  had  formerly  lived,  no 
objection  could  be  raised  by  them  to  the  jurisdiction, 
especially  as  no  such  point  was  made  by  them  in 
either  of  the  Courts  below,  where  the  fact  could 
have  been  easily  ascertained.  It  is,  therefore,  unne- 
cessary to  say  anything  now  upon  those  points  ;  and 
the  less  so  because  their  Lordships  are  of  opinion, 
that  upon  the  third  objection  the  decree  of  the  Sudder 
AdaivhU  must  be  reversed,  and  the  Plaintiff's  suit 
dismissed. 

That  objection  was  founded  upon  Kegulation  I.  of 
the  Governor  of  Bombay^  confirmed  in  Council  in 
August  1800,  for  the  institution  of  a  Couii  of  Justice 
at  Surat. 

By  the  loth  section  of  that  Eegulation,  the  Judge 
of  that  Coui't  is  prohibited  hearing,  trying,  or  deter- 
mining the  merits  of  any  suit  whatever  against  any 
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person  or  persons,  if  the  cause  of  action  shall  have 
arisen  twelve  years  before  any  suit  shall  have  been 
commenced  on  accoimt  of  it ;  unless  the  Complainant's 
case  show,  by  clear  and  positive  proof,  that  he  had 
demanded  the  money  or  matter  in  question,  and  that 
the  Defendant  had  admitted  the  truth  of  the  demand, 
or  promised  to  pay  the  mon^y,  or  that  he  directly  pre- 
ferred his  claim  within  that  period  for  the  matter  in 
dispute  to  a  Com-t  of  competent  jm-isdiction,  to  try 
the  demand,  and  assign  satisfactory  reason  to  the 
Court  why  he  did  not  proceed  in  the  suit ;  or  that 
either  fi-om  minority,  or  some  other  good  and  suffi- 
cient cause,  he  had  been  precluded  from  obtaining 
rech'ess.  In  this  case  the  cause  of  action  was  twenty- 
seven  years  before  any  suit  was  commenced.  Unless, 
therefore,  the  Eespondent  can  bring  himself  Avithin 
one  of  the  exceptions  to  this  prohibition,  the  dis- 
missal of  the  complaint  by  the  Zillah  Court  of  Surat 
must  be  held  to  have  been  right,  and  the  decree  of' 
the  Sadder  Adaiolut  erroneous. 

The  respondent  contended,  and  the  Sudder  Adaivliit' 
decided,  that  the  case  was  brought  within  two  of  the 
exceptions : 

Fii'st,  that  the  Defendant  had  admitted  the  truth 
of  the  demand. 

And,  secondly,  that  the  Plaintiff  was  prevented' 
by  the  Defendant's  continued  residence  at  Poonah^ 
where  the  note  was  given,  fi'om  procuring  a  settle- 
ment of  the  Bond ;  and  that  he  had  thereby  shown 
that,  by  a  good  and  suffieient  cause,  he  had  been 
precluded  from  obtaining  redress. 

The  evidence  upon  which  the  supposed  admission 
by  Roop-cJwjid  of  the  truth  of  the  Plaintiff's  demand 
rests,  is  to  be  found  in  the  depositions  of  Koosal-chund 
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Pana-chinclj  and  of  Wugi-cJmndJye-clmnd^  taken  before 
the  Sudder  Adaidut. 

But  when  this  eAddence  is  examined,  it  "will  be 
found  to  amount  to  no  more  than  an  offer  of  a  specific 
sum  of  money  by  way  of  compromise,  in  no  way 
involving  an  admission  of  the  justice  of  the  Plaintiff's 
demand,  further  than  what  may  be  infen-ed  fi'om  the 
off'er  of  any  comprouiise — an  inference  which  is  never 
permitted,  and  which,  in  this  case,  would  be  most 
unfair,  when  the  action  was  commenced  wliile  the 
Defendant  was  absent,  for  a  temporary  purpose,  from 
his  usual  place  of  business,  to  which  he  was  anxious 
to  return. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
fact  stated  by  those  witnesses  ought  not  to  be  taken 
as  proof  of  any  admission  by  the  Defendant  of  the 
matter  of  the  Plaintiff'' s  demand,  so  as  to  take  the  case 
out  of  the  prohibitory  clause  of  the  13th  section  of 
the  Eegulation. 

The  only  other  ground  upon  which  the  Plaintiff 
seeks  to  be  exempted  from  the  effect  of  the  prohibition, 
is  the  continued  residence  of  the  Defendant  at  Poonalu 
But  no  evidence  is  to  be  found  in  any  of  the  proceed- 
ings to  show  that  the  Plaintiff  might  not,. by  adopting 
proper  steps,  have  obtained  redi-ess  in  the  Mahraita 
Courts  at  PoonaJi. 

It  was  stated,  indeed,  in  the  course  of  the  argument, 
that  it  was  useless  for  a  poor  man  to  commence  pro- 
ceedings against  a  wealthy  opponent  in  the  Peishwd's 
Court ;  but  their  Lordships  cannot,  in  the  absence  of 
all  proof,  judicially  assume  this  as  a  fact.  It  was  also 
urged,  that  the  decision  of  the  Judges  of  the  Sudder 
Adaudut,  who  must  be  presumed  to  know  how  justice 
was  administered  in  the  native  Courts,  might  be  taken 
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as  evidence ;  that  the  Plaintiff  couhl  not  have  pro- 
cured redress  there  if  he  had  attempted  it.  But  the 
second  Judge,  who  alone  gives  any  reasons  for  the 
decree,  does  not  assign  this  as  the  reason  why  the 
Plaintiff  was  prevented  obtaining  an  earlier  settlement 
of  the  Bond  at  Poonah ;  and  we  have  upon  this  fact 
the  opinion  of  the  Zillah  Judge  the  other  wa}'. 

Their  Lordships,  therefore,  are  of  opinion,  that 
they  ought  not  to  adopt  these  vague  sumiises  as  a 
substitute  for  the  clear  and  positive  proof  required 
by  the  Eegulation  in  question. 

If  theii'  Lordships  had  found  that,  by  a  train  of  de- 
cisions in  the  Court  abroad,  the  residence  of  the  Defen- 
dant beyond  the  limits  of  the  jurisdiction  of  the  Com- 
pany's Com"t  had  been  considered  a  good  and  sufficient 
excuse  for  the  Complainant's  delay  beyond  the  twelve 
years,  they  would  ha^^e  considered  themselves  bound 
by  a  practice  upon  which  the  Plaintiff  might  fairly  be 
presumed  to  have  relied ;  and  the  case  has  been  allowed 
to  stand  over  for  the  purpose  of  enabling  the  Counsel 
of  the  Eespondent  to  produce  any  such  decisions  :  but 
none  can  be  found.  In  the  absence,  therefore,  of  au- 
thority, their  Lordships  can  find  no  principle  on  which 
they  can  determine  that  the  residence  of  Raop-chund 
at  Poonah  afforded  such  an  obstacle  to  the  Plaintiff's 
obtaining  earlier  recbess  as  to  exempt  him  from  the 
effect  of  the  prohibition  under  discussion. 

The  learned  Counsel  for  the  Eespondent  relied  very 
much  upon  a  decision  in  this  country,  in  the  case  of 
Williams  v.  Jone^,  (ISEast,  439,)  but  the  point  ai'gued 
and  decided  in  that  case  was  essentially  different  from 
the  case  now  under  discussion. 

In  that  case  the  Plaintiff's  claim  was  clearly  brought 
within  the  express  exception  of  the  Statute ;  but  it  was 
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contended  that  his  right  of  action  was  gone,  because,, 
by  the  adoption  of  the  Statute  of  Limitations  in  India, 
where  the  contract  was  made,  his  remedy  had  been 
banned  there  by  the  lapse  of  time  :  and  the  decision 
of  the  Court  proceeded  upon  the  ground,  that  as 
before  the  Statute  of  Limitations  the  Plaintiff's 
right  of  action  in  this  Country  had  no  limit,  and 
as  the  circumstances  of  the  case  exempted  it  from 
the  operation  of  that  Statute,  his  remedy  could  only 
be  barred  by  the  extinguishment  of  his  right ;  and 
as  the  adoption  of  the  Statute  of  Limitations  in 
India  could  only  bar  his  remedy  there,  but  did  not 
extinguish  his  debt,  his  romedy  in  this  Country 
remained  unimpaired.  But  in  this  case  the  only 
question  is,  whether  the  Plaintiff's  proof  brings  him 
within  the  exceptions. 

Their  Lordships  are  of  opinion  that  it  does  not :  he 
has  neither  proved  an  admission  of  the  truth  of  his 
demand,  nor  that,  by  a  good  and  sufficient  cause,  he 
has  been  precluded  fi'om  obtaining  reckess  T\dthin  the 
time  limited  by  the  Eegulation ;  and,  therefore,  their 
Lordships  will  recommend  His  Majesty  to  allow  this 
appeal,  to  reverse  the  decree  of  the  Sudder  Adaivluty 
and  to  affirm  the  decree  of  the  Zillah  Court. 
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The  Mayor  of  the  City  of  Lyoxs, 
ill  the  Kingdom  of  France,  acting  for 
and  in  the  name  of  the  community  of 
the  City  of  Lyons^  and  Christophe  \  a  n  / 
Martix,1[arieDes(tRaxgesMartix  '^  // '  ^  > 
(wido^v  of  Lorj^s  Martix',  deceased), 
Pierre  Balloffett  and  Claudixe 
his  wife,  and  Frax^ois  Martin 


The  Honourable  the  East  Ixdia  Com- 
paxy  and  His  Majesty's  Attorxey- 
Oexer.il    -         -         -         -         - 


Besjmndents.^ 


2,3,&12t)e(r, 
1836. 

TheintrocIuc» 
tion  of  tte 
Enfilisli  La-vc 


On  appeal  fi'om  iJte  Siiprcmc  Court  of  Bengal. 

THIS  ^vas  an  appeal  from  a  decree  of  the  Supreme 
Court  of  Judicature  at  Fort  William,  in  Bengal,  of  the 
23rd  February  1832,  made  in  foiu-  causes  which  had 
been  consolidated,  touching  the  construction  of  the 
Will  of  the  late  Claude  Martin,  and  the  bequests  thereof.  i«t<j  a  con- 

,  •  c   fl^^^red  or  ce- 

Major-General     Clmide   Martin    was    a    native    of  ded  country, 

does  not 
*  Present :     Members    of    the    Judicial    Committee,  —  Lord   draw  with  it 
Brougham,  Mr.  Baron  Parke,   Mr.  Justice  Bosanquet,  the  Chief      |^-  .v^^^*'i 
Judge  of  the  Coiu-t  of  Bankrujitcv.  to  aliens,  if 

Privj'  Councillors,— ^^^^-ssw-s,  the  Eight  Hon.  Sir  Hyde  East,    the  acts  of  the 
and  the  Eight  Hon.  Sir  Alexander  Johnston.  ducin"-  it  show 

that  it  was 
introduced,  not  in  all  its  branches,  but  only  s?^J  modOi  and  with  the  excep- 
tion of  this  portion.  The  English  law  incapacitating  aliens  from  holding 
real  property  to  their  own  use,  and  transmitting  it  by  descent  or  devise, 
has  never  been  introduced  into  the  East  Indies,  so  as  to  create  a  forfeiture 
of  lands  held  in  Calcutta  or  the  Mofussil  by  an  alien,  and  devised  by  a 
Will  executed  according  to  the  Statute  of  Frauds,  for  charitable  ])iu-poses» 
SemUe. — The  Statute  of  Mortmain  does  not  extend  to  the  Biitish  terri- 
tories in  the  East  Indies. 

A  Testator  de^-ised  considerable  property,  both  real  and  personal,  for 
charitable  purposes,  amongst  vhich  lie  dii'ected  eertaia  euois  to  be  eet 
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isfjG.        France   liaviug   been   born   at   Lijom.      In  1763   he 

jmTyor  of     entered  tlie  service  of  the  East  India  Company  as  a 

l.yoxs       c-idot^  and  after  passing  throngh  the  varions  ijiter- 

EAivr  ixDiA  mediate  grades  of  the  profession,  he  attained,  in  1793 

the   rank   of   a   Major-general.     He  never,  however, 

/<.  /J ././!'.  0.C.  ^z     ^,^^g|^p^l  f^ll         f^^.         j^-  i^^j,  j.ank  than  that  of  Cap- 

^^,  r-,  tain,  with  which  he  entered  m  1/Ob  into  the  service 
6c<u .  yf/t-  9^h  ^^  '^^  X(d)oh  Vizier  of  Oiidc^  under  the  sanction  of  the 
•2<t  a^.  2/6  c^,  British  Cxovernment ;  and  he  continued  in  that  service, 
occasionally  commanding  the  troops  of  the  Nahoh 
Vizier^  residing  at  Lncknoio,  and  receiving  his  half  pay 
as  a  Captain  from  the  East  India  Company  until  his 
death  on  the  Cth  ^ejifemher^  1801. 

apart  for  the  liberation  of  persons  imprisoned  for  debt,  and  for  the  endow- 
ment and  establisliment  (jf  a  College  at  Lvknov!,  in  tbo  dominions  of  tbe 
King  of  Oude.  A  suit  having  been  instituted  in  the  Supremo  Court  of  CnJ- 
ciitta,  to  administer  the  Will,  the  Court  directed  an  inquiry  whether  the 
College  could  be  established,  and  the  bequest  for  the  liberation  of  prison- 
ers carried  into  effect,  with  reference  to  the  Testator's  intention,  and  the 
sanction  of  the  Goveriiuieut  AiLucknow.  Chi  the  subj  ect  of  the  bequest  for 
the  libei-ation  of  prisonei's,  the  Master  found  in  the  neg  itive,  and  reported 
that  with  respect  to  the  establishment  of  the  Collegp,  there  was  not  suffi- 
-cient  evidence  to  enable  him  to  state  whether  it  could  be  established  with 
reference  to  the  Testator's  intention,  and  the  sanction  of  the  Lucknow 
Oovernment ;  but  as  no  fiu'ther  evirlence  was  likely  to  be  obtained,  he 
appended  the  correspondence  with  the  British  Eesident  ni  Lucknow,  by 
which  it  appeared  that  though  the  King  of*  Oiule  did  not  object  to  the 
establishment  of  the  College,  he  held  out  no  exi)ectation  that  he  would 
afford  it  his  countenance  oi-  support.  The  report  having  been  confirmed, 
and  a  decree  made  thereon,  the  Supreme  Coiu-t,  on  a  re-hearing  of  tho 
cause,  directed  an  inquiry  whether  the  Governor-Greneral  inCotrncil,  had 
the  means  of  giving  effect  to  the  bequest  of  the  College  of  Lucknmv,  and 
whether  he  was  willing  to  receive  the  funds  bequeathed  for  that  purpose  : 
tho  Master  found  that  the  Grovernor-Greneral  was  willing  to  receive  the 
funds,  but  did  not  state  whether  he  had  the  means  of  giving  effect  to  tho 
bequest ;  the  Court,  however,  thereupon  decreed  the  paj-ment  of  the 
funds  to  the  Grovernor-Greneral,  or  such  person  as  he  should  appoint. 
Upon  appeal  to  the  King  in  Council,  held  by  the  Judicial  Commii'tee, 
that  though  the  refeience  to  the  Master  on  the  re-hearing,  after  the 
confi.rmation  of  his  previous  report,  was  informal,  and  if  objected  to  at 
the  time  would  have  been  fatal,  yet  as  no  objection  had  been  taken,  and 
the  Master  had  not  satisfied  the  whole  of  tho  inquiry,  by  stating  whether 
the  Governor-General  had  the  means  of  carrying  the  Testator's  intention 
into  effect,  that  part  of  the  decree,  affirming  the  Master's  report,  and 
directing  the  pajmient  of  the  fund  to  the  Governor-Gereral,  must  be 
reversed,  and  the  case  sent  back  to  ascertain  that  fact ;  their  Lordships 
being  of  opinion  that  imder  the  existing  relations  between  theEast India 
Company  and  the  King  of  Oude,  an  arrangement  might  be  made  for  the 
appointment  of  a  Trustee  to  carry  the  Lucknow  bequest  into  effect,  under 
the  directions  and  subject  to  the  jurisdiction  of  the  Supreme  Court, 
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On  the  1st  January^  1801,  Major-General  Martin       1836. 
signed  and  executed  his  Will,  hearing  that  date,  in  the    Mayor  of 
presence  of  the  British  Eesident  at  Lucknoio  and  two  ^ ' 

other  persons,  who  only  attested  its  execution.     At  ^^^^  I>t>ia 
that  tnne,  and  at  the  period  also  of  his  death,  he  was 
possessed  of  larc'e  landed  estates  in  the  Pro^'inces  of    7^-^-^        ■ 
the  Nabob  Vizk?',  where  the  Mahomedan  law  is  the  law  s/}./^.c./iacj.23 
of  the  country ;  in  the  ten-it ories  of  the  East  India  Com-  -^  -^^  ■^^^■ 
pany,  croyerned  by  the  Eejmlations  of  the  Goyemor-  ^^  ^^  '^^  ^' 
General  in  Council ;  in  the  City  of   CalcuUa^  under   ^  cu_  333  f.c. 
the  jurisdiction  of  the  Supreme  Court ;  in  the  town  ^  /^ad.  ^ya 
of  Chandernagore^  originally  a  French  settlement,  and^'^  /y^d^st* 
wherein  the  French  laws  still  preyail,  although  within  ^  yj^^  ^23. 
the  Presidency  of  Fort  William  ;  and  in  the  Kingdom  //  '^'»"  ^*^- 
of  France  ;  he  was  also  possessed  of  yeiy  considerable  ^•'''  ^^^^  ^'^ 
personal  estate  of  eyery  description,  including  large 
investments  in  the  Goyemment  secuiities  of  the  East 
India  Company,  and  in  the  British  fimds. 

The  Will  was  composed  and  written  by  the  Testator 
himself,  as  he  therein  declared,  in  the  English  language, 
of  which  he  had  a  yery  imperfect  knowledge.  It  was 
divided  into  thii'ty-foui'  articles  or  clauses,  and  there 
was  added  to  it  a  paper  by  the  Testator,  as  an  abstract, 
containing  a  recapitulation  or  statement  of  the  legacies, 
and  the  bequests,  contained  in  the  different  clauses  of 
the  WiU,  with  the  amount  of  each  pecuniary  bequest 
set  forth  in  figures. 

The  abstract  was  thus  entitled : — "  K'o.  1,  A.  Abstract 
of  the  articles  and  pensions  and  sums  to  be  paid  as  I 
gave  and  bequeathed  by  my  Will  and  testament,  -^^Tote 
by  me  on  the  1st  of  January,  1798,  of  which  abstract 
I  mentioned  in  folio  6,  line  9,  and  folio  7,  line  10,  and 
also  afterward.  This  is  wrote  by  me.  Witness  my  hand, 
CI  Martini 

yoL.  I.  w 
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1836.  Annexed  to  the  Will,  and   also  referred  to  therein^ 

Mayor  OF    Were  certain  accounts  during  the  years  1795,  1796, 

^^^^""^      1797,  1798,  to  the  1st  3Ia?/,  1799,  taken  from  the 

East  India  led£?ers    or   account-books    of    the  Testator,  showincj 
Company.  .... 

the  debts  due  by  and  to  him,  mth  his  own  valuation 

of  the  various  kinds  of  property  he  possessed,  both 

real  and  personal,  balanced  on  the  30th  April  in  the 

first  thi-ee  years,  and  on  the  1st  3Ia?/  in  the  last  year. 

The  abstract  and  these  accounts  were  proved  "v^T-th 
the  Will. 

By  the  first  article  of  his  Will,  the  Testator,  after 
giving  their  freedom  to  all  the  women,  males,  and 
women-servants,  eimuchs  and  others  that  belonged  to 
him,  and  should  be  in  his  service  at  the  time  of  his 
death,  and  commending  them,  especially  his  faithful  girl 
Boulone  or  Lise^  who  had  lived  with  him  as  his  wife, 
to  the  especial  care  of  the  persons  thereafter  named  as 
Executors  of  his  Will,  he  expressed  himself  in  these 
terms  :* — "  I  desire  that  as  soon  as  I  am  dead,  that  the 
sum  of  4,00,000  sicca  rupees  (or  four  lacks  of  rupees) 
be  put  aside  from  the  best  part  of  my  fortune,  and  be 
placed  at  interest  in  the  most  secure  fund,  as  that  said 
interest  may  serve  to  pay  the  donation  and  monthly 
pensions,  as  hereafter  mentioned  in  their  several 
articles ;  as  also  as  may  be  seen  by  the  recapitulation 
or  abstract  list  of  the  pensions  and  donations  I  have 
made,  and  sealed  and  signed  by  me,  and  marked 
1^0.  1,  A.  in  which  the  total  of  yearly,  and  monthly 
pensions,  I  have  made  to  every  one  mentioned  in  this 
Will  and  testament  are,  as  also  for  other  sums  to  be 
paid  for  once  are  included,  amounting  to  sicca  rupees 
[blank  left  in  the  original]  as  that  they  may  be  a  suf- 

*  The  extracts  from  the  Will  axe  Uteral,  the  language  and 
orthography  being  preserved. 
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ficient  sum  for  the  answer  of  all  these  gift,  pension,        1836. 
and  others  I  have  mentioned,  to  put  aside,  fi'om  the    Mayor  of 
best  of  my  fortune,  the  sum  above  said  for  six  hundred         ^°^ 

thousand  sicca  rupees,  for  to  be  secm-ed  in  the  best  and  ^^^^  Ixdu. 
•■■    .  .  ,  Company. 

most  seciu-e  fund,  either  m  India  or  Europe^  as  to  re- 
ceive and  raise  the  best  and  most  secure  interest  for 
the  enable  to  pay  these  pensions,  gift,  or  others.  At 
this  moment  as  I  see  no  better  secured  fund  but  the 
Honourable  English  East  India  Company  promissory 
notes  or  bonds,  bearing  eight  and  twelve  per  cent, 
interest ;  for  these  reasons  I  request  that  the  above 
sum  here  mentioned  be  deposited  in  the  Honourable 
Company's  treasure,  in  the  name  of  my  estate,  in  their 
promissory  notes  or  bonds,  for  to  pay  my  Executors, 
administrators,  or  assigns,  or  others,  the  dividend  of 
the  interest,  for  to  enable  them  to  the  pension,  dona- 
tion, gift,  or  others,  as  hereafter  mentioned.  I  also 
desire  and  command  that  all  other  sum  or  sums  that 
are  to  be  put  at  interest  in  secure  funds,  be  deposited 
and  placed  in  the  Honoui^able  East  India  Company's 
treasure,  for  the  piu'pose  that  will  be  mentioned  here- 
after :  and  as  I  have  made  several  others  large  gift  for 
charitable  piu'pose,*  as  ^dll  be  seen  by  the  several 
articles  hereafter  mentioned,  which  at  this  moment 
stand  on  the  list  or  abstract  Xo.  1,  A.  for  building  and 
other  establishment,  to  the  sum  of  sicca  rupees  seven 
himdred  and  seventy-four  thousand,  and  for  once 
2,85,  oOOt  sicca  rupees,  and  also  for'a  sum  to  be  paid  an- 
nually, J  the  sum  of  sicca  rupees  for  monthly  pensions, 
annually  thirty-five  thousand  seven  hundi-ed  and  sixty,  § 
for  these  above  sums ;  the  next  best  of  my  fortune  is 

*  Augmented  to  10,74,000  sicca  rupees. — CI.  MartinX 

t  2,95,300.— CT.  MartinX  %  Also  d.l 

§  Augmented  to  39,760  sicca  rupees. —  CI.  MartinX 

1  These  additional  sums  were  expressed  by  interhneation  in  tlio 
':'rigiiial  Will. 
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1836.        to  be  appropriated  for  these  establisliment  and  chari- 

Mayor  Off    tieSj  and  others  building,  as  my  tomb,  seray  women, 

^°^^       houses,  compounds,  and  others,  as   mentioned  in  the 

East  India  several  articles  as  hereafter  mentioned.     These  sums 
Company. 

are   are   also    to   be    deposited   in    the   Honourable 

Company's  treasure  while  the  Honourable  Company 
exiist,  or,  if  ever  abolished,  to  be  deposited  in  the 
Town  House  Supreme  Court  or  Government  exist- 
ing for  the  time,  as  that  these  sum  or  sums  may 
be  secured,  and  never  to  run  the  risk  of  being 
lost  by  private  security  of  individual;  it  is  my 
reason  for  having  these  sum  or  sums  deposited  in  the 
existing  Government  treasui'e,  with  power  to  draw 
occasionally  the  sums  required,  for  to  go  on  with  the 
buildings  that  are  to  be  erected.  The  interest  will  serve 
to  pay  the  annual  pension,  donation,  or  expenses  for 
entertaining  and  keeping  in  good  order  the  said  build- 
ing. Any  sum  remaining  for  the  interest  of  the  sum 
deposited  in  the  Honourable  Company,  in  theirs  pro- 
misory  notes  or  bonds,  or  others  of  more  or  less 
interest,  and  under  others  denomination  than  Com- 
pany's paper,  such  as  bond  of  Government,  or  others 
bearing  interest,  as  I  said  any  sum  remaining  from  the 
interest,  after  having  paid  the  several  annually  and 
monthly  pension,  this  sum  remaining  is  to  serve  for  to 
purchase  more  stock  in  the  said  secure  fund  for  the 
time  being,  as  to  be  also  placed  as  the  other,  for  to  be 
enabled  to  produce  also  an  interest  for  the  benefit  of 
my  estate.  And  when  a  sufficient  sum  or  sum,  equal 
to  be  enabled  to  increase  the  four  establishments  men- 
tioned in  articles  one,  two,  three,  and  four  or  five,  and 
in  the  succession  of  years,  in  case  of  good  management, 
luck,  and  good  fortune,  no  accident  happening,  that 
these  sums  deposited  or  others  that  may  be  deposited 
as  I  may  hereafter  mentioned ;  I  also  desire,  request. 
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or  command  my  Executor,  administrators,  or  tlieir  1836. 
assigns,  that  they  would  devise  with  themselves,  and  Mayou  of 
with  the  best  advice  they  could  receive,  that  in- case,  ^^^"^^ 
as  I  say'd,  by  succession  of  time,  that  the  sum  that  East  Ixdia 
may  be  deposited  exceed  by  great  deal,  the  mterest 
necessary  to  be  paid  for  the  monthly,  or  annual  pen- 
sion, donation,  &c.,  yearly  and  monthly  as  mentioned, 
and  that  they  are  a  sufficiency  without  interfearing  or 
touching  any  of  the  principal  fctr  the  annual  or  monthly 
pension  and  disbursement  above  mentioned,  then  they 
may,  after  ha\'ing  well  considered,  make  any  new  esta- 
blishment for  charitable  purpose  on  the  same  plan,  and 
with  the  same  formality,  to  be  observed  in  them  as 
mentioned,  to  those  I  have  herein  recommended,  that 
the  donor  may  be  known  after  his  death,  which  ambi- 
tious purpose  may  induce  other  to  make  charitable  esta- 
blishment, may  kind  being  more  actuated  by  ambition 
and  vanity  in  hope,  I  may  be  excused  for  such  an  idea, 
though  I  have  endeavoured  never  to  be  laid  or  actuated 
in  doing  good  act  by  the  vanity  of  doing  it ;  still,  often 
I  could  not  prevent  my  feeling  to  be  sensible  of  the 
pleasure  of  what  I  did,  and  as  I  have  often  encouraged 
and  humoiu'ed  others  in  their  vanities,  provided  the 
good  act  was  done.  I  am  in  hope  that  I  shall  receive 
the  same  indulgence ;  having  never  had  at  heart  to 
increase  my  worth  or  fortune,  but  for  the  ambition  of 
doing  good  to  others,  I  am  in  hope  my  wishes,  and 
last  Will  be  executed  and  fully  performed  after  my 
death,  and  to  be  imderstood  also,  that  at  the  or  after 
the  death  of  those  to  v\^hom  I  have  given  pension  for 
during  theii'  lives,  at  their  death,  these  are  to  be  re- 
sumed, and  to  be  brought  to  the  stock  of  my  estate,  as 
to  serve  to  increase  the  establishment,  as  hereafter  will 
be  mentioned,  and  to  create  or  establish  others,  as  I 
may  demise  c^iu'iDg  the  coiu'se  of  my  life,  or  if  I  have 
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1836.  j^Qt  jQjie  it  myself,  they  are  to  be  done  as  may  be  de- 
Mayok  of  vised  by  my  Executors,  administrators  or  assigns,  or 
\^^^  the  Trustee  of  my  estate,  after  consulting  able  men  on 
East  India  ^lie  subicct  of  establisliincr  useful  and  charitable  esta- 
blishment  for  the  public  good,  my  Executors,  adminis- 
trators, or  trustees,  I  may  and  will,  if  time  admit  my 
choosing  properly,  name  them  at  the  end  of  this  Will 
and  testament." 

In  the  following  articles  of  his  Will,  from  two  to 
seventeen,  the  Testator  proceeded  to  make  various 
bequests  of  legacies  and  annuities  to  the  females  of 
his  household,  and  to  his  servants :  these  legacies, 
as  summed  up  in  the  abstract,  amounted  to  13,460 
rupees. 

By  the  17th  article  the  Testator  directed  the  pay- 
ment, as  soon  as  his  death  should  happen,  of  the  sum 
equivalent  to  the  amount  of  the  monthly  and  yearly 
pensions,  amounting  to  13,460  sicca  rupees,  and  an 
investment  to  be  made  of  the  sum  of  2,00,000  rupees 
in  the  East  India  Company's  Treasure ;  and  he  also 
directed  the  payment  of  two  months'  wages  over 
and  above  the  wages  he  might  owe  to  his  servants 
at  his  death ;  and  in  the  abstract  there  was  a  cor- 
responding memorandum  after  the  sum  of  13,460 
rupees. 

By  the  ISth  and  19th  articles  the  Testator  gave 
legacies  for  the  purpose  of  building  a  house  for  two 
of  his  women,  Boulone  or  Lisc^  and  Sally  ;  aud  he  also 
gave  several  legacies  to  his  women  and  servants,  the 
amoimt  of  which  was  again  recapitulated  in  the 
abstract. 

By  the  20th  article  he  gave  various  bequests  to  his 
relations  in  France. 

In  the  21st  article  the  Testator  gave  a  life  interest  in 
some,  and  his  absolute  property  in  other  parts  of  his 
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landed  estate  at  Liicknow  to  the  woinen,  Boulone  and        1836.  ^ 
SalljJ.  Mayor  op 

The  22nd  article  was    principally  a  declaration  of        ^^^^ 
his  relio-ioiis  sentiments.  ^^^"^  Ijtdia 

.    ,  .  ,  /  -  T       •  T        COilPAKY. 

The  23rd  article  was  m  these  terms : — ''  I  give  and 
bequeath  the  simi  of  1,50,000  rupees  for  to  be  placed 
out  at  interest  in  the  most  secure  maimer  possible,  in 
the  East  India  Company  or  Government  papers,  bear- 
ing  interest,   to   be   employed   for  the    poor.     First 
having  divided  this  interest  in  tliree  portions  or  parts, 
one  portion  of  that  interest  to  serve  for  the  relief  of 
the   poor   of   LiicJcnow^  of   any  religion  they  may  be, 
preferring    the    Christian  and    Hindoo.     This   to   be 
managed  or  distiibuted  by  Christian  Padree^  or  priest, 
either  Eoman    Catholic,   Protestant,    or    Mussulman 
Mollah  ;  that  charity  to  be  in  kind,  either  grain,  flour 
baked  or  unbaked ;  and  to  be  delivered  to  the  poor  at  a 
fixed  houi"  in  the  forenoon,  and  at  the  place  near  where 
my  tomb  or  monument  is  erected ;  and  at  that  place 
they  shall  be  an  inscription  on  a  stone  marbles,  or 
others  mentions,  the  charity  and  my  name,  as  that  it 
may  kno\vn  the  sum  established  for  the  charity  and  the 
donor,  in  this  manner:   'The  sum  of  1,50,000  sicca 
rupees  is  the  gift  of  Major-General  Martin,  born  at 
Lyons,  for  the  interest  of  it  to  be  daily  distributed  to 
the  poors  of  Lucknow,  at  pei-petuity,'  requesting  the 
Magistrate,  or  Prince,  or  nabob  governing  the  coimtry, 
to  protect  that  charity,  that  it  may  not  be  abused  and 
not  be  unpaid.     Another  portion  of  that  interest  to  be 
made  and  employed  for  the  poor  of   Calcutta^  to  be 
managed  by  the  Curate  of  the  English  Church,  and 
distributed  by  him,  observing  to  have  an  inscription 
on  a  carved  stone,  to  be  fixed  on  the  wall  of  the  Church, 
or  any  other  public  place  where  the  charity  is  to  be 
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1836.        distributed,  this  inscription,  and  to  be  snch  ones  as  the 

Mayor  of    LucJcuow  one.     One's  purpose  of  this  inscription  is, 

™^^      that  it  may  never  be  forgot,  and  that  if  perchance  the 

East  India  cash  of  ihoi  interest  was  not  paid,  that  charitable  man 
Company.  ,  .... 

could,  by  seemg  such  an  inscription,  inquire  and  repre- 
sent to  the  Magistrate  as  to  bring  to  account  my  Ad- 
ministrators, Trustees,  or  other  managers,  for  having 
neglected  the  payment  of  such  charity.  The  third 
portion  of  the  interest  is  to  serve  for  the  relief  of  the 
poor  of  Chandernagore,  and  to  be  managed  by  the  head 
of  the  French  C'hurch,  either  curate,  priest  or  other ; 
also  to  be  delivered  to  the  poor,  daily,  at  a  fixed  horn*, 
at  or  near  the  gate  of  the  Church  Chandernagore.  At 
that  place,  also,  to  have  such  carved  stone  on  the  wall 
of  the  C'hurch,  with  the  same  inscription  as  at  Liichioio 
in  French  language,  at  Calcutta  in  English,  and  at 
Lucknow  in  Persian  and  Hindoo.  The  inscription  to 
be  as  said  before,  viz. :  The  sum  of  1,50,000  sicca 
rupees  is  the  gift  of  Major-General  Claude  Martin ^ 
bom  at  Lyons,  aged  years,  and  died  the  month 

of  .  in  the  year  ,  and  is  buried  at 

.  Pray  for  his  soul !  The  interest 
of  that  sum  is  to  be  divided  into  three  parts,  dis- 
tributed daily  for  the  poors  of  Calcutta,  Chandernagore, 
and  Lucknow,  in  kind  or  cash,  requesting  my  Executors, 
administrators,  or  assigns,  to  put  those  charity  on  the 
protection  of  the  Government,  where  they  are  to  be 
made,  and  the  Supreme  Court  to  control  it  as  to  see  it 
carried  on  properly  :  I  also  give  and  bequeath  the  sum 
of  one  rupee  per  day,  or  365  rupees  per  annum,  to 
each  distributor  of  the  charity  for  their  trouble  of 
receiving  the  money,  buying  the  grain,  &c.,  and  dis- 
tributing the  charities  to  the  poor  at  the  several 
places,  as  said  before;  the  sum  for  the  thi-ee  places 
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making  985  :  also  give  the  sum  of  fifty  sicca  rupees  for        i^'^- 
buying  papers  or  other  to  each  manager  of  the  charity, 
making  in  all  this  1,135  ;  adding  65  rupees  more,  to 
be  divided  between  three  place  for  a  servant  cleaning  -^qq^JJ^^ 
the  place,  making  for  all  1,200  sicca  rupees." 

By  the  24th  article  the  Testator  gave  and  bequeathed 
the  sum  of  2,00,000  sicca  rupees  to  the  town  of  Cal- 
cutta^— "  for  to  be  put  at  interest  in  Government  paper, 
or  the  most  secure  mode  possible ;  and  this  principal 
and  interest  to  be  put  under  the  protection  of  Govern- 
ment or  the  Supreme  Com-t,  that  they  may  devise  an 
institution  the  most  necessary  for  the  public  good  of 
the  to"svn  of   Calcutta ;  or  establishing  a  school  for  to 
educate  a  certain  number  of  childi'en  of  any  sex,  to  a 
certain  age,  and  to  have  them  put  prentice  to  some 
profession  when  at  the  conclusion  of  their  school,  and 
to  have  them  maiTied  when  at  age ;  and  I  also  wish 
that  every  year  premium  of  few  rupees  or  other  thing, 
and  a  medal,  be  given  as  to  the  most  deserving  or 
virtuous  boy  or  girl,  or  both,  to  such  that  have  come 
out  of  that  school,  or  that  are  still  in  it,  and  this  to 
be  done  on  the  same  day  in  the  month  I  died,  that 
day  those  that  are  to  married,  are  to  be  manied,  and 
to  have  a  sermon  preached  at  the  school,  to  the  boy 
and  girl  of  the  school,  afterward  a  public  dinner  for 
the  whole,  and  a  toast  to  be  drink'd  in  memorandum 
of  the  fondator.     This  institution  is  to  beai*  the  title  of 
La  Martinere^  and  to  have  an  inscription  either  on 
H     stones  or  marble  in  large  character,  to  be  fixed  on  any 
K    part  of  the  school,  on  it  wrote.  Instituted  by  Major- 
HL  General  Martin^  borne  the  of  January,  1735, 

^P  at  Lyons,  who  died  the  day,  month,  and  year,  men- 
tioning  the  day,    month,   and  year,   and    buried    at 
,  mentioning  the  place ;  and  as  I  am 
little  able  to  make  any  arrangement  for  such  an  insti- 
TOL.  I  X 
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1836.  tution,  I  am  in  hope  Government  or  the  Supreme 
Mayor  of  Court  will  devise  the  best  institution  for  the  public 
^^^^^  good,  and  to  have  it  as  I  said  above  mentioned,,  the 
East  India  name  of  the  institutor ;  after  every  article  of  my  or 
this  Will  and  testament  is  or  are  fully  settled,  and  every 
articles  provided  and  paid  for,  the  several  pensions 
or  other  gift,  donation,  institution,  and  other,  any  sum 
remaining  may  be  made  to  serve  :  first,  buy  or  built  a 
house  for  the  institution,  as  that  it  may  be  made  per- 
manent and  perpetual,  by  securing  the  interest  by 
Government  papers,  either  in  India  or  Europe^  that 
the  interest  annually  may  support  the  institution:  for 
this  reasons  I  give  and  beneath  1,50,000  sicca  rupees 
more,  according  to  the  proportion  that  may  remain 
after  every  articles  of  this  Testament  is  fulfilled,  then 
this  sum  to  be  added  for  the  permanency  of  that  insti- 
tution, making  the  sum  of  3,50,000  sicca  rupees." 

In  the  25th  article  the  Testator  gave  and  bequeathed 
2,00,000  sicca  rupees  to  be  deposited  in  the  most 
secure  interest  fund  in  the  town  of  Lyons  in  France, 
and  the  Magistrates  of  that  town  to  have  it  managed 
under  their  protection  and  control,  for  the  foundation 
of  an  institution  to  bear  the  name  of  Mar  tinier  e  ;  and  in 
ease  the  2,00,000  sicca  rupees  were  not  sufficient  for  a 
proper  interest  to  support  the  institution,  and  buying 
or  building  the  house  therein  directed,  he  gave  and 
bequeathed  an  additional  sum  of  50,000  sicca  rupees, 
making  2,50,000  sicca  rupees;  and  he  also  gave  and 
bequeathed  the  sum  of  4,000  sicca  rupees  to  be  paid 
to  the  Magistrates  of  the  town  of  Lyons^  to  liberate 
from  prison  so  many  prisoners  for  small  debts  as  it 
would  extend  to. 

The  26th  article  contained  a  direction,  that  if  the 
pensions  to  his  legatees  should  not  be  regularly  paid, 
the  siimfs  allowed  for  daily  distribution  in  charity 
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should  be  stopped  and  applied  for  that  pui-pose,  and  a     ^  l^se. 

request  that  the  Magistrate  of  Calcutta  or  other  place,    Mayor  op 

or  tHe  Prince  or  Goyemor  would  remove  any  of  his        ^^^^ 

Executors  or  Trustees  that  should  misbehave  them-  ^^^x  In-du 

Company. 
selves.  ' 

The  27th  article  was  in  these  terms : — "My  house  at 
Calcutta^  formerly  the  Bengal  Bank,  the  one  at  Cham- 
paul  Gaut^  the  one  formerly  the  Manege^  the  one  at 
Intally^  are  not  to  be  sold,  but  kept  for  the  estate ;  also 
my  house  at  Chandernagore  is  not  to  be  sold.  My 
estate  of  Nuzupheur  or  Martinghur  is  to  be  kept :  and  I 
desire,  and  it  is  my  wishes,  if  it  is  to  be  put  under  the 
management  of  Mr.  Joseph  Quierose^  and  also  the  farm 
I  rent  from  AlmessaUy  Kaun  in  the  Corra  districts, 
with  also  the  farm  I  rent  fi'om  Bisenout  Gattumpour^ 
MagooVy  Nagur^  Fatwm,  &c.  These  farm  are  to  be  con- 
tinued farming  and  indigo  to  be  made  on  them,  follow- 
ing the  same  mode  and  rule  I  have  adopted,  as  to  have 
the  indigo  made  cheap  and  good,  and  by  that  mode 
very  feinfetable.  And  as  to  facilitate  Mr.  Joseph 
Quierose^  he  is  to  have  a  third  share  of  the  benefit  ac- 
cruing from  the  neat  produce  fi'om  Europe  to  Bengal, 
from  that  indigo."  It  then  proceeded  to  give  more 
specific  directions  as  to  the  carrying  on  the  plantation 
of  indigo;  and  the  Testator  then  says, — "My  house 
at  Luclcperra,  or  Constantia  House,  is  never  to  be  sold, 
as  it  is  to  serve  as  a  monument  or  tomb  for  to  deposit 
my  body  in  ;  and  the  house  is  to  serve  as  a  College^ 
or  for  educating  children  and  men  for  to  learn  them 
the  English  Language  and  religion,  those  that  should 
wishes  to  be  made  Christian.  At,  or  by  that  house, 
the  charity,  as  mentioning  in  the  article  23rd,  is  to  be 
made,  and  there  to  be  distributed  the  grain,  flour,  or 
Cash  to  the  poors  ;  and  the  inscription  is  to  be  fixed  on 
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1836.        the  wall  of  the  house,  to  some  place,  where   ine  poors 

Mayor  or    are  to  assemble  and  receive  the  charity.     The  same  sort 

^^^^^       of  ceremony  is  to  be   made,  and  inscription  wrote,  in 

East  India  memory  of  the  institntor,  as  said  in  the  articles,  23rd. 

A  large  sum  or  establishment  will  be  made  and  wrote 

in  this  Will  and  testament  to  keep  the  monument  in 

good  order,  and  a  proper  quantity  of  peoples  of  every 

denomination   for    educating  children   and    learning 

English." 

The  28th  article  was  in  these  terms  : — "  I  give  and 
bequeath  the  sum  of  5,000  sicca  rupees,  to  be  paid 
annually  to  the  Magistrate  or  Supreme  Court  of  Cal- 
cutta, or  to  Government.  This  sum  is  to  serve  to  pay 
the  debt  of  some  poor  honest  debtor  detained  in  jail 
for  small  sum,  and  to  pay  as  many  small  debt,  and 
liberate  as  many  debtor,  as  the  sum  can  extend.  This 
liberation  is  to  be  made  the  day  month  I  died,  as  a 
commeration  of  the  donor ;  and  as  being  a  soldier,  I 
would  wish  to  prefer  liberating  any  poor  Officers  or 
other  miUtary  men  detain  for  small  preferable  to  any 
other.  And  I  also  give  and  bequeath  the  sum  of  1,000 
sicca  rupees,  to  be  paid  yearly,  and  to  make  a  distri- 
bution of  it  to  the  poor  prisoners  remaining  in  jail,  on 
the  same  day  as  the  one  mentioned  above,  both  sums 
making  6,000  rupees  every  yeai\" 

In  the  29th  article  the  Testator  gave  several  small 
bequests. 

In  the  30th  article  the  Testator  directed  that  his 
body  should  be  embalmed  and  deposited  in  a  coffin  of 
Sisso  wood,  in  the  cave  of  his  house  at  Constantiay 
which  was  not  to  be  sold,  and  it  also  contained  very 
specific  directions  for  the  care  of  his  house,  for  the 
pension  of  his  servants  who  were  to  keep  it,  for  the 
privileges  of  the  two  women,   Boidone  and  Sally,  if 
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they  should  choose  to  live  there,  and  a  provision  of        ^^3^- 

4,000  rupees  for  their  tombs  if  they  should  choose    Mayor  oy 

to  be*  buried  there.  „/ 

The  31st  article  contained  directions  for  the  build-  ^i-^^  ^^ 

Company. 

ing  of  Constantia  House,  if  it  should  not  be  finished 
at  his  death. 

The  32nd  article  commences — "  For  to  keep  Lack- 
parra  House,  or  Constantia  House,  as  a  College  for 
instructing  young  men  in  the  English  language,  and 
taking  care  of  my  tomb,  which  house  was  properly  my 
reason  for  having  built  it,  wanting  at  first,  to  make  it 
for  my  tomb  or  monument,  and  a  house  for  a  school  or 
College  for  learning  young  men  the  English  language 
and  Christian  religion,  if  they  find  themselves  inclined ; 
but  as  now  the  house  is  of  such  an  extensive  plan,  it 
may  serve  after  my  death  to  lodge  for  a  certain  num- 
ber of  day  strangers,  coming  to  Lucknoiv^  but  never  to 
remain  in  it  above  two  month,  as  to  give  room  to 
other  comer,  and  not  to  be  the  permanent  residence 
of  any  one,  only  to  be  temporarily  and  for  a  few  days ; 
on  this  I  am  in  hope,  if  the  Gentleman  does  not  mind 
the  requisition  of  the  Derogah  3£atc]iotv  or  his  substi- 
tute, that  they  will  be  made  to  quit  the  place  by  the 
superior  power  of  the  Country,  whom  I  request  will 
take  under  its  protection  that  establishment,  and  pro- 
tect and  support  the  Derogah  in  the  management  of 
it."  It  then  proceeded  to  give  specific  directions  as  to 
the  establishment  to  be  kept  up  at  Constantia  House, 
the  management  of  his  farms  by  Mr.  Joseph  Quierose, 
or  by  a  European  superintendent  if  Mr.  Quierose 
should  refuse  the  trust,  and  the  remittance  of  the 
produce  to  Europe. 

In  the  33rd  article  the  Testator  proceeded  thus  : — 
''  I  nominate,  by  this  my  Will  and  testament,  Messrs. 
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1836.  Josei)h  Quierose  ;  the  house  of  Messrs.  Barber^  Palmer  ; 
Mayok  or  Messrs.  Jacques^  3Iaximin.,  Deverinne  &  Sons ;  the 
^^^^  house  of  Messrs.  Hamilton  k  Aberdeen^  and  to  com- 
East  India  municate  in  Europe  to  my  nephew  or  relation,  for  my 
Executors,  administrators,  assigns,  or  trustees ;  and  I 
request  that  they  ^nll  be  strict  in  having  every  articles 
of  this  Will  and  testament  to  be  strictly  and  regularly 
executed,  aiid  to  have  copy  made  for  each  Executors, 
administrators,  &c.,  and  one  to  be  deposited  in  the 
Supreme  Coui't,  to  which  I  recommend  my  Executors, 
administrators,  assigns,  or  trustees,  to  put  this  said 
will  and  testament  under  theirs  protection,  or  ten- 
der the  protection  of  Government  if  necessary ;  lodg- 
ing or  disposing  all  my  ready  cash  and  papers,  money 
and  other  valuable  property,  in  the  Honoui'able  Com- 
pany's treasm'e,  for  better  security,  placing  all  the 
several  sum  mentioned  in  this  said  Will  at  interest  in 
the  Honoiu-able  Companj?-  fimd,  or  by  buying  the  in- 
terest paper,  as  being  the  most  secure  funds ;  or  if  ever 
the  Honom-able  Company  do  not  receive  any  cash  at 
interest,  then  to  have  it  placed  in  the  English  fund, 
bearing  interest ;  in  short,  to  take  all  the  best  measure 
for  securing  the  property  of  my  estate,  that  the  several 
pensions,  gifts,  establishment  and  other,  may  be  regu- 
larly paid.  My  brother,  Louis  Martin^  is  to  be  joined 
as  one  of  my  Executors,  administrators,  assigns,  or 
trusty ;  and  in  his  default  to  nominate  my  nephew, 
son  of  Pierre  Martin^  as  any  others  in  succession,  as 
to  have  one  of  my  relation  joined  in  the  execution  of 
my  Will  and  testament ;  and  I  request  Mr.  Joseph 
Quierose  to  translate  the  said  Will,  and  send  one  to  my 
relation  in  French,  and  one  to  Messrs.  Deverinne.  I 
have  tied  with  a  green  ribbon  an  abstract  of  articles  or 
list  of  the  siuns  to  be  paid  as  pension  monthly  and 
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anuually,  and  the  several  sum  for  establishment  and        ^^3^- 
others.     This  list  is  already  mentioned  in  this  Will  at     Mayor  of 
article   1st,  and  at  article  17th.     I  have  also  tied  to  ^^^ 

this  Will  an  abstract  ledger  for  the  vear,  bv  which  it  '^^^'^  India 
will  appear  that  I  am  worth  thirty-three  hnndi'ed  thou- 
sand six  hundi'ed  and  eighty  thousand  sicca  rupees. 
All  my  account  will  be   found  in  my  offices,  as  per 

list,  with  Mr. .     The  ledger  will  show  what  due 

to  me,  and  what  owing,  and  all  other  property  in  India 
and  in  Europe  ;  and  I  request  my  same  Agent  in  Eng- 
land to  be  employed,  Messrs.  William  Thomas  Eaickes 
and  Co.,  and  Messrs.  William  Paxton  and  Co.  After 
all  accounts  being  settled,  and  sum  insured  for  the  in- 
terest for  the  paj'ment  of  the  several  monthly  pension, 
and  the  several  payment  of  gift  and  others,  as  also  the 
several  establishment,  if  a  surplus  above  £100,000 
sterling,  or  about  ten  lacks  of  sicca  rupees,  remain  of 
my  estate,  that  above  surplus  of  ten  lacks  of  sicca 
rupees  is  to  be  divided  in  such  a  manner  as  to  increase 
the  several  establishment  of  Calcutta ^  at  Lyon^  and 
LucknotVy  as  that  they  may  be  permanent,  and  exist 
for  ever.  Besides  the  sum  allowed  for  finishing  all  the 
building  and  other  of  Constantia  House,  which  I  sup- 
pose may  amount  to  2,00,000  sicca  rupees,  I  also 
give  and  bequeath  the  sum  of  1,00,000  sicca  rupees 
for  the  support  of  the  College  and  other  school,  to  be 
regulated  as  the  Calcutta  Establishment,  as  per  articles 
24,  as  also  as  the  establishment  at  Lyon,  articles  25» 
The  gift  for  the  poor  of  Lucknow^  to  conducted  as 
mentioned  in  articles  23.  I  also  give  and  bequeath 
the  sum  of  4,000  rupees  to  be  paid  annually,  for  to  libe- 
rate as  many  prisoner  for  debt  at  Lucknow  as  it  may 
extend ;  and  if  none,  then  that  sum  is  to  remain  to  the 
estate.  Any  sum  remaining   is  to  be  placed  at  interest 
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1836.        for  to  accumulate  and  improve  the  several  establish- 

Mator  07    ment  and  concern  of  indigo." 

LY0N8  rji-j^g  g^^j^  article  contained  several  specific  bequests 

East  India  of  lewellery  and  mournino;-rinors  to   his  women  and 
Company.  *•  -^  .  ^  .  . 

Executors,  and  contained  a  provision  for  the  payment 

to  his  Executors,  administrators,  &c.,  of  the  usual 
commission,  and  as  the  Supreme  Court  should  think 
necessary  for  their  trouble. 

This  Will,  together  with  the  abstracts,  was  duly 
proved  by  Gavin  Hamilton^  Alexander  Aberdeen^  John 
Caulfield^  John  Palmer,  and  Joseph  Quierose,  in  the 
Supreme  Court  at  Calcutta,  in  the  year  1800.  It  was 
also  proved  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterhury,  by  the  same  Executors,  with 
the  exception  of  Gavin  Hamilton,  on  the  18th  of  July^ 
1803 ;  by  Louis  Martin,  the  Testator's  half-brother, 
on  the  5th  of  April,  1802  ;  and  on  his  death,  letters  of 
administration  to  the  Testator,  with  his  Will  annexed, 
were  taken  out  by  the  Appellant,  Christophe  Martin^ 
on  the  13th  August,  1817. 

For  the  purpose  of  ha\ing  the  several  charities  men.- 
tioned  by  the  Testator  established,  and  for  carrying 
into  execution  the  trusts  of  his  Will,  four  suits  were 
instituted  in  the  Supreme  Cornet  of  Judicature  at  Fort 
William  in  Bengal. 

The  first  was  an  Information  and  BiU,  filed  on  the 
20th  June,  1816,  by  Edward  Stredtell,  Esquire,  the 
then  Advocate-General  for  the  East  India  Company, 
at  the  relation  of  John  Martin  Wickins  against  Palmer 
and  Deverinne,  two  of  the  Executors,  for  an  account 
of  the  personal  estate  of  the  Testator,  and  for  the 
purpose  of  carrying  into  effect  the  direction  contained 
in  the  24th  article  of  his  Will,  for  the  establishment 
of  the  charitable  institution  in  the  town  of  Calcutta. 
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The   Defendants   having   filed  their  answers  to  this        i^^G. 
Information,  the  canse  came  on  to  be  heard  on  the  2nd    Mayok  of 
November,  181G,  when  the  Snpremo  Coiurt  established         ^^^^ 
the  charitable  beqnest  to  the  town  of   Calcutta,  and  East  Ixdli 

,  p       .  PI        tOJIPA^T. 

dn-ected  the  sum  of  two  lacs  of  sicca  rupees,  confessed 
to  be  in  the  hands  of  Palmer,  to  be  paid  into  Coiu't, 
and  applied  in  establishing  that  charity  ;  and  ordered 
the  Master  of  the  Supreme  Coiu't  to  approve  of  a 
proper  scheme  to  effectuate  such  charitable  purpose, 
and  the  Master  was  to  take  the  usual  accounts  of  the 
personal  estate  of  the  Testator,  and  of  his  debts,  lega- 
cies, and  funeral  expenses ;  and  the  Supreme  C'Ourt 
directed  a  commission  to  issue  to  receive  the  claims  of 
the  legatees  in  Great  Britain,  Ireland,  and  France  ;  and 
ordered  the  costs  of  the  suit  to  be  taxed,  and  paid  out 
of  the  fund  in  the  hands  of  tlie  Executor,  Palmer. 

The  second  suit  was  instituted  on  the  2Gth  August, 
1818,  in  the  same  Coiui,  in  the  name  oiAdam  Pet  re 
Eustache  Godinot,  Mayor  of  Lyons,  acting  in  behalf 
for,  and  in  the  name  of,  the  community  of  the  City  of 
Lyons,  against  Palmer  and  Deverinne,  the  Executors 
of  Claude  Martin,  praying  that  he  might,  on  behalf  of 
the  City,  be  at  liberty  to  receive  the  several  legacies 
mentioned  in  the  25th  article  of  the  Testator's  Will, 
with  interest;  that  a  provision  might  be  made  to 
enable  the  community  of  the  City,  or  its  Magisti-ates, 
to  receive  4,000  rupees  per  annum,  to  be  applied  as 
directed  by  the  Testator;  that  his  landed  property 
at  Calcutta  and  Chandernagore  might  be  declared  to 
be  personal  property ;  and  that  Palmer  and  Deverinne 
should  give  an  account  of  his  real  and  personal  pro- 
perty ;  and  that  the  City  of  Lyons  might  be  declared 
entitled  to  one-thii*d  of  the  clear  residue  of  it. 

On  the  4  th  August,  1819,  the  Defendants  put  iu 

VOL.    I.  Y 
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1836.        tlieir  answer,  in  wliicli  the  accounts  of  the  estate  were 
Mayor  of    set  out  at  great  length. 

y^  The  third  suit  was  instituted  on  the  22nd  October^ 

E^^st^Ltoia  1818,  by  the  Appellant,  Clirktoplie  Martin,  one  of  the 
legatees  named  in  the  AYill  of  Major  General  Martin y 
and  the  son  and  Executor  sous  benefice  cVinventaire  of 
Louis  Martin,  the  Testator's  half-brother,  and  Marie 
Desgranges  Martin,  the  widow,  Pierre  Battoffett  and 
Claudine,  his  wife,  the  daughter,  and  Franpis  Martin, 
the  youngest  sou  of  Lo^iis  JIartm,  all  of  whom  claimed 
beneficial  interest  under  the  Will,  against  Robert 
SpanJcie,  Esq,,  tlic  then  Advocate- General,  Palmer  and 
Deverinne.  In  this  suit  the  Plaintiffs  insisted  that 
Louis  Martin  was  entitled,  under  the  Mahomedan  law, 
to  all  the  Testator's  undisposed  of  real  and  personal 
estate;  that  upon  his  death  tbey  succeeded  to  his 
right  as  his  representatives  and  legatees;  and  they 
prayed  for  an  account  of  the  Testator's  real  estate, 
that  his  real  estate,  wheresoever  situate  in  Lidia,  might 
be  sold ;  that  Palmer  and  Deverinne  might  bo  charged 
with  the  loss  arising  from  their  negligence ;  and  that 
the  Plaintiffs  might  be  declared  entitled  to  all  sums 
invested  for  the  payment  of  pensions  and  annuities, 
as  the  pensioners  and  annuitants  might  respectively 
die,  and  that  the  principal  might  be  secured  in  the 
meantime ;  that  Palmer  and  Deverinne  should  deposit 
all  secui'ities  and  title-deeils  with  the  Accoimtant- 
General ;  and  that  the  Plaintiffs  might  be  declared 
entitled  to  their  legacies  and  all  the  undisposed  residue 
of  the  Testator's  estate,  and  also  to  a  legacy  to  his 
half-brother  Pierre  Martin,  which  had  lapsed  by  the 
death  of  Pierre  Martin  in  the  lifetime  of  the  Testator. 
The  Defendants,  Palmer  and  Deverinne,  on  the  4th. 
March  J  1819,  put  in  tlieir  answer  to  this  Bill,  in  which. 
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they  admitted  their  receipt  of  very  large  sums  in  re-        i^'-^^- 
sj)ect  of  the  Testator's  personal  estate,  and  of  the  rents    Mayor  of 
and  profits  of  his  real  estate  in  the  Provinces  in  India^  ^/ 

subiect  to  the  East  India  Company  in  Calcutta,  and  in  East  India 
CJiandcruagore ;  but  they  stated  that  Joseph  Quierose 
had  taken  possession  of,  and  received  the  rents  and 
profits  of  the  Testator's  real  estate,  in  the  Province  of 
the  Nahoh  Vizier^  and  that  Louis  Ilartin  had  taken 
possession  of  the  Testator's  personal  estate,  public 
funds,  and  stock  of  the  East  India  Company,  out  of 
which  he  ought  to  have  discharged  the  legacies  to  the 
Testator's  relations  in  France ;  and  that  Palmer  had 
remitted  to  England  two  lacs  of  rupees,  amounting  to 
3£25,833  6s.  8d.  sterling,  to  Messrs.  Paxton,  Cocker ell^ 
Traill^  and  Co.,  of  London^  to  pay  the  Mayor  of  Lyons ^ 
and  that  a  suit  had  been  instituted  against  Messrs. 
Paxton^  CocJcerell,  Traill^  and  Co.,  by  the  Appellant, 
ChristopJic  Martin,  and  the  Mayor  of  Lyons,  in  the 
Court  of  Chancery  in  England  for  that  sum. 

The  foiu'th  suit  was  institutt^d  on  the  19  th  February, 
1819,  by  Palmer  and  Deverinne,  the  two  Defendants 
in  the  former  suits,  filing  a  cross  Bill  against  the  Ap- 
pellants Ckristopke  3Iartin,  3Iarie  Dcsgranges  Martin, 
Pierre  Balloffett,  and  Claudine  his  wife,  and  Francois 
Martin,  in  which  they  stated  that  Louis  Martin  had, 
in  the  character  of  Executor  of  Claude  Martin,  pos- 
sessed himself  of  various  sums  of  stock,  and  other 
property,  and  prayed  for  an  account,  in  the  usual 
manner,  of  the  property  of  Claude  Martin,  which  had 
thus  come  into  the  hands  of  Louis  Martin. 

The  answers  of  the  Defendants  to  this  Bill  were 
taken  under  a  commission,  and  were  not  filed  until 
about  the  24th  Jidy,  1823.  That  of  the  Appellants 
Christoiihc  Martin,    Marie    Desgranges    Martin,   and 
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1836,        FiWipis  Martin^  admitted  that  Christophe  Martin  had 

Mayor  of     obtained  letters  of  administration  to   Claude  Martin^ 

^°^^      from  the  Prerogative  Conrt  of  Canterliinj  ;  and  Chris- 

East  India  toplie  Martin  stated,  that  it   appeared  from  Louis  Mar- 

COMPANY.  ^  . 

ail's  acconnts,  that  he  had  possessed  himself  of  stock 
belonging  to  the  Testator,  Claude  3fartin,  to  the  amonnt 
of  £45,707.  9s.  5d.  sterling,  or  thcreabonts,  with  which 
it  appeared  that  he  had  paid  all  the  Testator's  lega- 
cies to  liis  relations  in  France,  except  one  to  Pierre 
Martin,  who  died  in  the  Testator's  lifetime ;  bnt  they 
denied  that  they  had  possessed  themselves  of  any  part 
of  the  property  of  Claude  Martin  or  Louis  Martin, 
because  the  succession  of  Lonis  had,  by  the  law  of 
France,  been  accepted,  sous  hencfice  d'invcntaire ;  and 
they  submitted  that  what  was  due  from  the  estate  of 
Louis  to  that  of  Claude  Martin  ought  to  be  paid  into 
the  hands  of  Claude  Martinis  Executors  in  Furope,  but 
they  stated  that  such  account  was  the  subject  of  a  suit  • 
at  that  time  in  the  French  Tribunal. 

The  answer  of  Pierre  Balloffett  and  Claudine,  his 
wife,  was  to  a  similar  effect ;  except  that  they  admitted 
having  received  40,000  francs  from  Louis  Martin,  on 
account  of  the  legacy  left  to  Claudine,  by  the  Testator, 
Claude  Martin. 

No  account  of  the  application  of  the  sum  of 
£45,707.  9s.  5d.  was  ever  given  to  the  Supreme  Court, 
though,  in  a  subsequent  stage  of  the  proceedings,  an 
admission  was  stated  to  have  been  made  by  the  French 
legatees,  before  the  Master,  of  their  having  received 
from  Louis  Martin  their  legacies,  amounting  to 
1,85,000  rupees,  or  about  £23,125  sterling. 

On  the  IGth  August,  1819,  by  an  Order  of  the  Su- 
preme Court,  the  tlu'ce  first-mentioned  causes,  of  the 
Advocate-General  v.  Palmer,   The  Mayor  of  Lyons  v. 
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Palmer,   and   Martin  \.   The  Advoeate- General,  were        i^^^'- 

consolidated,  and  the  Master  was  directed  to  take  an  ]SLvyor  of 
account  of  the  rents  and  profits  of  the  Testator's  real         ^'^^^ 

estates  out  of   Calcutta,  come  to  the  Defendant's  pos-  East  Lvdia 

•■  -111        <-OMP.\^-Y. 

session ;  that  the  parties  to  the  two  latter  suits  should 
be  parties  to  the  account  then  taking  in  the  Master's 
office,  in  the  suit  of  the  Advocate-General  v.  Palmer^ 
and  be  bound  by  it ;  that  the  Master  should  make  one 
report  in  the  three  causes;  and  that  20,000  rupees 
fehould  be  paid  out  of  the  assets  in  the  hands  of  the 
Executors,  to  the  agent  of  the  Mayor  of  Lyons,  on 
account  of  the  legacy  mentioned  in  the  25th  clause  of 
the  Will,  for  the  liberation  of  prisoners  at  Lyons. 

On  the  25th  Novemher,  1822,  the  Master  made  his 
report  in  the  three  consolidated  suits^  whereby  he  found 
that  the  personal  estate  of  the  Testator,  and  the  rents 
and  profits  of  his  real  estate,  as  well  out  of  as  in  Cal- 
cutta, and  come  to  the  hands  of  Palmer  and  Deverinnc, 
after  giving  credit  for  necessary  disbursement,  and 
making  all  just  allowances,  amounted,  on  the  3 1st 
Octoher  then  last,  to  sicca  rupees  28,55,963.  5.  4., 
and  the  particidars  of  which  he  therein  set  forth ;  and 
after  stating  that  he  caused  the  usual  advertisements 
for  Creditors  and  legatees  to  be  made,  but  that  no 
Creditor  or  legatee  had  come  in  before  him  (the  several 
claims  under  the  25th  article  of  the  Testator's  Will 
having  been  satisfied  under  the  commission  directed 
in  the  fii'st-mentioned  suit,  and  that  the  sum  of 
£25,833.  Gs.  Sd.  was  admitted  to  have  been  paid  by 
Palmer  on  account  of  such  claims),  he  proceeded  to 
set  forth  who  Avere  the  several  persons  next  of  kin  of 
the  Testator  at  the  time  of  his  decease. 

This  report  was    confirmed    without  opposition  on 
the  29th  Novemher,  1822. 
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j^36^^     Ou    the    2nd   Dcccmhcr,    1822,    a    decree  on  further 

JMvYoii  OF    directions  was  made  by  the   SujDreme  Court,  by  which 

I,/         it  declared,  that  Palmer  and  Deverinne  had  fully  ac- 

East  Ikdia  counted,  and  ordered  them  to  pay  in  the  balance  in 
Company.  ,         '  ^  '' 

their  hands,  and  that  thereupon  they  should  be  abso- 
lutely discharged  and  exonerated  from  the  trusts  and 
executorship  of  Major- General  3f«r^^?^'5  AVill,  and  that 
the  Accountant-General  should  be  appointed  Eeceiver 
of  his  real  estates  ;  and  then,  after  directing  some  in- 
quii'ics  as  to  a  supposed  indemnity-bond  from  Palmer ^ 
which  on  inquiry  was  fomid  never  to  have  been  given, 
it  declared,  that  interest  was  payable  on  the  2,00,000 
rupees  bequeathed  to  the  town  of  Calcutta^  from  the 
30 th  Scptemher,  1801,  being  twelve  months  from  the 
Testator's  deatli,  to  the  6th  iSeptemhcr,  181 G,  Avhen  that 
sum  was  paid  into  Court  by  Palmer  and  Deverinne ; 
and  it  dii'ected  the  Master  to  inquire  whether  the  estate 
of  the  Testator  was  adequate  and  sufficient  to  pay  the 
additional  bequest  of  1,50,000  rupees  given  by  the  24th 
article  of  the  Will  to  the  town  of  Calcutta^  after  pro* 
viding  for  every  other  article  of  it,  and  for  the  payment 
of  the  annual  pensions,  gifts,  and  institutions  therein 
mentioned ;  and  if  the  Master  should  so  find  it  declared 
the  town  of  Caleutla  entitled  to  this  additional  sum,  "with 
interest  from  the  time  the  assets  should  be  found  suf- 
ficient for  such  payment.  It  then  proceeded  to  establish, 
in  a  similar  manner,  the  bequests  to  the  City  of  Lyons^ 
and  to  direct  the  payment,  with  interest,  credit  being 
given  for  so  much  of  them  as  had  been  already  paid, 
and  to  direct  the  Master  to  inquire  what  principal  sum 
would  be  sufficient  to  raise  sicca  rupees  4,000  annually, 
for  the  liberation  of  prisoners  detained  at  Lyons  for 
s;mall  debts,  and  the  rates  of  interest  borne  by  the 
Government  securities,  in  wliich  the  funds  of  the  Tos- 
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tator  had  been  iiiYosted,  since  they  came  into  tlie  hands       i^-^^- 
of  Palmer  ;  and  the  Acconnt ant- General  was  ordered  to    Mayor  or 
pay,  and  allow  interest  on  the  bequests  to  Calcutta  and  ^ ' 

Liions  accordino-ly  ;  and  the  Master  was  ordered  to  in-  E-^'^t  I^t^ia 
quu'e  and  set  apart  a  certain  sum  for  the  payment  of 
the  Testator's  annual  and  monthly  pensions,  and  4,000 
rupees  for  Boiilone  and  Sallf/^s  tombs,  as  directed  by 
the  30th  article  of  the  Will ;  and  to  inquire  what  sums 
had  been  already  expended,  and  what  would  be  suffi- 
cient for  the  keeping  up  the  establishment  at  Con- 
stantia  House,  and  provide  for  the  repairs  of  the  Tes- 
tators, Salhfs^  and  Bouloneh  tombs ;  and  that  such 
sums  should  be  set  apart,  together  with  that  necessary 
for  the  payment  of  the  pensions  in  the  first  instance. 
The  Master  was  also  to  ascertain  whether  the  founda- 
tion and  establishment  of  the  College,  by  the  33rd 
clause  of  the  AVill  directed  to  be  attached  to  the  foun- 
dation of  the  house,  and  the  bequest  of  4,000  sicca 
rupees  j)^^'  annum^  for  the  liberation  of  prisoners  for 
debt  at  Luchiow^  could,  with  reference  to  the  intentions 
of  the  Testator,  and  the  sanction  and  disposition  of 
the  Government  at  LucJcnoiv,  be  carried  into  effect,  and 
in  what  manner  ;  and  if  it  could,  he  was  to  allow 
interest  on  1,00,000  sicca  rupees,  bequeathed  for  the 
establishment  of  the  College,  from  the  30th  Sejotemher, 
1801  ;  and  he  was  to  inquire  the  amount  of  the  princi- 
pal wliich  would  produce  4,000  rupees  annually,  in  the 
same  way  as  for  the  sum  bequeathed  for  the  prisoners 
at  Lyons  ;  and  to  inquire  what  sums  of  money  had 
been  paid  to,  or  received  by,  Louis  Martin,  or  by  any 
person  on  his  behalf,  or  his  representatives,  and  how 
the  same  and  every  part  thereof  had  been  applied  and 
disposed  of  ;  and  also  to  inquire  who  were  the  five 
poorest  relations  and  nearest  of  kin  of  the  Testator,  and 
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^36^^     to  set  apart  20,000  rupees  witli  interest   for   tliem, 
Mayor  of    according  to  the  2(Jtli  article  of  tlie  "Will ;    and  ho  was 
y,  to  inipiro  whether  the  "Will  was  duly  executed  and 

^('v^L!^-^'"'^  attested  according  to  the  Statute  of  Frauds,  so  as  to 
pass  real  estates  at  Calcutta  ;  and  it  declared  the  pro- 
ceeds of  a  house  mortgaged  to  the  Testator,  and  sold 
since  his  death,  to  be  personal  estate  ;  and  it  declared 
that  the  real  estate  of  the  Testator,  situate  in  Calcutta^ 
was  of  the  nature  of  fi-eehold  estate,  and  that  the  heir- 
at-law  of  the  Testator,  according  to  the  law  of  England^ 
was  entitled  thereto,  and  to  the  rents  and  proiits 
thereof,  if  the  Will  was  not  duly  executed  ;  and  the 
Master  was  to  inquire  who  was  the  Testator's  heir-at- 
law  and  next  of  kin,  according  to  the  English  and 
Mahoniedan  laws,  and  what  was  the  domicile  of  the 
Testator  in  his  lifetime,  and  at  the  time  of  his  death  ; 
and  whether  by  the  laws  and  usages  obtained  at  Liick- 
now,  the  inheritance  and  succession  of  deceased  persons, 
being  European  Christians,  were  regulated  by  the 
Mahomedan  law,  or  by  the  law  of  the  place  or  coun- 
try of  the  bii-th,  or  by  what  other  law  or  usage  ;  and 
the  Master  AvaS  to  report  whether  there  would  be  any 
residue  of  the  Testator's  estate,  and  directions  were 
given  for  taxing  the  costs  of  all  parties. 

In  Octobe?',  1828,  the  Master  made  a  separate  report 
as  to  the  payment  of  the  pensions,  to  the  different  lega- 
tees then  living.  On  the  3rd  Fcbruar?/,  18  30,  the  Master 
made  his  general  report,  by  which,  after  stating  the '  ; 
rate  of  interest  in  the  Government  secmities,  during 
the  periods  he  was  dii'ected  by  the  decree,  he  found 
that  3,11,300  sicca  rupees  were  sufficient  for  the  pay- 
ment of  the  legatees  and  amiuitants  then  living  ;  that 
the  bequest  of  the  sum  of  4,000  sicca  rupees  for  the 
liberation  of  the  prisoners  at  Lucknow  could  not  be  car- 
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ried  into  effect ;  that  the  Will  T^as  signed,  sealed,  and       i^^^- 
delivered  as  his  Will  by  the  Testator  in  the  presence    Mayor  of 
of  thi'ee  witnesses  ;  that  the  annexed  pedigree  showed  ^  * 

that  Marie  Desqranqes  Martin.  Christophe  Durand  ^^^  I^^i*. 
Fleurie  Martin^  Charm  Cavier,  Marie  Martin^  and 
Catherine  Charlotte  Martin^  were  the  next  of  kin  and 
personal  representatives  by  the  law  of  England  of  the 
Testator,  and  that  by  the  Mahomedan  law  (which 
makes  no  distinction  between  heirs  and  next  of  kin)  the 
property  of  the  Testator  would  be  divided  as  therein 
mentioned ;  that  at  the  time  of  his  death  the  Testator 
was  domiciled  at  Luck  now ;  that  sicca  rupees  68,698 
would  be  a  proper  sum  for  repairing  the  establishment 
at  Constantia  House,  and  that  sicca  rupees  2,01,000 
would  be  sufficient  for  keeping  up  the  establishment, 
and  providing  for  the  repairs  of  the  buildings  and  tombs 
there ;  and  that  there  was  not  before  him  sufficient 
evidence  to  decide  whether  the  foimdation  and  estab- 
lishment of  the  College,  directed  to  be  attached  to 
the  establishment  at  Constantia  House,  could,  with 
reference  to  the  disposition  or  sanction  of  the  Luchiov) 
Government,  be  carried  into  effect ;  but  as  no  further 
evidence  was  likely  to  be  obtained,  he  attached  to  his 
report  the  e\'idence  relating  thereto. 

The  evidence  annexed  to  this  report  consisted  of 
a  correspondence  between  the  Officers  of  Government 
and  the  Master,  and  the  copies  of  two  letters  from 
the  Eesident  at  Liicknoio  to  Government,  the  first  of 
which  was  as  follows : — 

"To  G.  Swinton^  Esq.,  Secretary  to  the  Government, 
in  the  Political  Depai-tment,  Fort  William. 

«  Sir, 

"  I  have  the  honour  to  acknowledge  your  letter 

VOL.  I  z 


202  CASES   IN   THE    PRIVY    COUKCIL 

1836.  of  the  28th  ultimo,  with  its  enclosure,  dii-ecting  me 
Mayor  of  to  Eeport  if  any  correspondence  had  taken  place  sub- 
^^^^^  seqiient  to  the  4th  April,  1818,  relative  to  certain 
East  India  bequests  of  the  late  General  Martin. 

"  I  beg  you  will  inform  his  Excellency  the  Eight 
Honoui'able  the  Vice-President  in  Council,  that  I  do 
not  find  in  the  records  any  correspondence  on  these 
subjects  subsequent  to  that  date ;  but  I  have  reason 
to  believe  my  predecessors  had,  and  I  myself  have 
had,  frequent  conversations  with  His  Majesty  relative 
to  these  bequests,  and  a  disinclination  has  ever  been 
evinced  to  allowing  them  to  be  earned  into  effect, 
arising  principally  from  that  feeling  so  general  among 
the  native  powers  of  India,  that  it  would  derogate  from 
their  dignity,  and  be  a  reflection  on  their  liberality  and 
on  their  power,  to  allow  even  an  individual  in  their 
own  dominions,  much  less  a  subject  of  a  Foreign  State, 
to  found  institutions  which,  in  their  opinion,  are  the 
exclusive  privilege  and  right  of  rulers. 

^'  To  the  objections  thus  raised  are  to  be  attributed 
the  hitherto  silence  regarding  General  Martin's  most 
charitable  and  liberal  purposes ;  and  I  am  not  yet  pre- 
pared to  hold  out  expectations  that  the  King  of  Oude 
will  consent  to  carry  the  intentions  into  effect ;  but  I 
shall  endeavour  to  impress  on  his  mind,  that  his 
dignity  and  liberality  cannot  be  injured  by  his  sanc- 
tioning that  which  will  so  benefit  the  rising  generation, 
and  the  present  poor ;  and  as  that  without  his  sanc- 
tion, and  indeed  warm  assistance,  General  Martinis 
"Will  cannot  be  fulfilled,  whatever  praise  and  respect 
may  be  given  to  the  charitable  founder,  will  in  much 
greater  degree  be  reflected  on  His  Majesty,  who,  after 
the  lapse  of  so  long  a  period,  notwithstanding  the 
many  prejudices  against  the  measure,  has,  from  hm 
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own  innate  pliilanthropic  feeKng,  e:ffected  the  so-much.-        1836. 
wished-for  objects.  Mayor  of 

''  I  have,  &c.,  v/ 

(Signed)  ''  M,  Ricketts,  Eesident.      ^coL£?!^ 

"  Lucknov)  Eesidency,  19th  2Lay,  1827." 

The    second   letter    from    the    same    party  to  Mr. 
Sterling  was  in  these  terms : — 


•'  Sir, 


"  I  have  now  the  honour  to  acknowledge  the  receipt 
of  your  letter  of  the  30th  May  last,  enclosing  copy  of 
a  letter  from  the  Master  of  the  Supreme  Court,  and  to 
forward  a  copy  and  translation  of  a  letter  just  received 
from  the  King  of  Oude^  after  several  personal  and 
written  appKcations  on  the  subject  to  him,  relative  to 
the  charities  proposed  to  be  established  within  his 
Majesty's  dominions,  under  the  Will  of  the  late  General 
Martin.  The  King  of  Oude  is  far  fi'om  being  anxious 
for  the  establishment'  of  these  charities,  and  declines 
altogether  to  receive  the  sum  proposed  for  the  libera- 
tion of  debtors,  under  the  plea,  that  those  in  confine- 
ment are  principally  for  the  crime  of  theft  and  murder ; 
but  his  Majesty  makes  no  objection  to  the  establish- 
ment of  the  College  within  the  precincts  of  Constantia 
House,  though  he  holds  out  no  expectation  of  encou- 
raging this  so  charitable  and  beneficial  an  institution 
by  his  countenance  and  support. 

"  I  have,  &c., 
(Signed)  "  M.  Riclcetts,  Eesident. 

"  Liicbwic  Eesidency,  4tli  Sep.  1828," 

The  enclosed  letter  of  the  King  of   Oiide  was  dated 
21st  Sufer  1214.  H.  (3rd  Septemher,  1828),  to  the 
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1836.        addi'ess  of    M.  Ricketts^  Esq.,  Eesident    at  LucknmVy 
Mayor  of    and  was  as  follows : — 

TONS  (4  J  jjg^^.g  received  your  letter  of  the  23  Zeehijjah 

East  JNDiA  1243  Hijee  (7tli  July,  1828),  and  official  note  of  the 
13th  Suffer  1244  H.  (26th  August),  on  the  subject  of 
carrying  into  effect  the  charities  of  the  late  General 
Martin,  and  establishing  a  College  agreeably  to  his 
Will,  and  in  conformity  to  the  instructions  of  the 
Honourable  the  Governor- General  in  Council. 

"  The  case  is,  that  the  prisoners  at  Lucknow  are  in 
most  instances  confined  for  theft  and  murder,  and 
consequently  their  release  is  impracticable ;  but  I 
have  no  objection  to  allow  the  establishment  of  a 
College  within  the  precincts  of  Constantia  House." 

Two  exceptions  were  taken  to  this  report  on  behalf 
of  the  Appellant,  the  Mayor  of  Lyons : — First,  that  the 
Master  had  found  the  Testator  domiciled  in  Lucknow 
whereas,  as  a  military  ofiicer  continuing  in  the  ser^dce 
of  the  East  India  Company,  he  had  acquired  and  re- 
tained the  domicile  of  a  British  subject ;  and  secondly, 
because  he  had  not  found  whether  the  intentions  of 
the  Testator  as  to  the  College  at  Lucknoiv  could  be 
carried  into  effect. 

On  the  1st  March,  1830,  these  exceptions  were  al- 
lowed, and  on  the  19th  July,  1830,  the  Master  made  his 
amended  report,  by  which,  amongst  other  things,  he 
found  that  the  sum  of  2,68,500  rupees  would  be  suffi- 
cient to  be  appropriated  for  the  payment  of  the  superin- 
tendent and  other  persons,  directed  by  the  Testator  to 
be  employed  about  Constantia  House ;  that  he  had  been 
unable  to  ascertain  what  had  been  received  by  Louis 
Martin,  but  that,  by  the  admission  of  the  parties,  lega- 
cies had  been  paid  by  him  of  which  a  list  was  annexed, 
amounting  to  1,85,000  rupees,  or  about  £23,125 ;  that 
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there  was  no  evidence  adduced,   by  which  he  could        1^36. 
report  who  were  the  five  poorest  relations  of  the  Tes-     Mayor  of 
tator,  or  who  was  his  heir-at-law,  or  his  heir-at-law  by         ^^^^ 
the  Ensrlish  law  ;  and  with  reference  to  the  domicile  of  East  Intjia 
the  Testator,  he  reported  that  he  was  a  Frenchman  by 
birth,  and  he  also  reported  at  considerable  length  the 
circumstances  of  his  entering  the  military  service   of 
the  East  India  Company,   and  Nabob  of    Oude,  and 
of  his  residing  at  Lucknoiv.     And  he  further  reported, 
that  the  legacies  and  charitable  bequests,   except  the 
one   to   Pierre  Martin^    which   had  lapsed,   had   been 
paid,  and  that  there  was  then,   in  the  hands  of  the 
Accountant-General,  to  the  credit  of  the  cause,   sicca 
rupees  17,51,153.  11.  10.,  from  which,  if  the  several 
sums  set  out  in  detail,  to  be  appropriated   for   the 
keeping  up  the  establishment  and  College  at  Constantia 
House,   for  the  liberation  of  prisoners,  and  for  other 
purposes,   in  obedience  to  the  Testator's  Will,   were 
deducted,    there   would   remain  a   residue   of   rupees 
3,48,797.  9.  10.  ;  but  if  the  Court  should  be  of  opinion 
that  the  Will  was  duly  executed,  so  as  to  pass  real 
estates  at  Calcutta,  the  further  sum  of  2,48,400   sicca 
rupees  must  be  deducted  from  this  sum,  so  as  to  leave 
an  idtimate  sum  of  nipees,  1,00,397.  9.  10. 

On  the  4th  November^  1830,  the  three  consolidated 
causes  came  on  for  hearing  on  fiu'ther  directions,  and 
they  were  argued  on  that  and  several  following  days. 
The  Court  took  time  to  consider  its  judgment,  which 
it  deKvered  on  the  7th  i^e^nmr^,  1831.  Two  sets  of 
Minutes  of  this  decree  were  afterwards  delivered  out 
by  the  Registrar  of  the  Supreme  Court :  no  decree  was, 
however,  di-aAvn  up  from  them,  and  two  petitions  for  a 
re-hearing  were  presented,  one  by  the  Appellant,  the 
Mayor  of  Lyons,  and  the  other  by  the  Appellants,  the 
next  of  kin  of  the  Testator. 
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1836.  The  three  "consolidated  causes  were  accordingly  re- 

Mayor  of  heard,  together  with  the  cross  cause  of  Palmer  v.  Mar- 
i?^  tin^  which  was  heard  on  Bill  and  answers,  on  the  8th 
East  India  ^^^  several  following  days  hi  Jidi/,  1831.  No  judg- 
ment was  then  pronounced,  but  the  causes  were,  on  the 
25th  Jul//,  ordered  to  stand  over,  and  a  reference  was 
dii'ected  to  the  Master,  to  inquire  whether  the  Gover- 
nor-General in  Council  had  the  means  of  giving  effect 
to  the  charitable  intention  and  directions  in  the  said 
Will  mentioned,  respecting  the  Testator's  tomb,  and 
Constantia  House,  in  case  the  Coui't  should  decree 
the  funds  which  might  be  applicable  under  the  "Will, 
to  be  placed  at  the  disposal  of  the  Governor- General 
in  Coimcil,  or  any  person  or  persons  duly  authorized 
and  appointed  by  the  Governor- General  in  Council 
to  receive  the  same ;  and  whether  the  Governor- 
General  in  Coimcil  was  mlling  and  would  consent  to 
receive  and  appoint  any  person  or  persons  in  Calcutta 
to  receive  the  funds  or  the  interest  arising  thereon  for 
the  pmposes  aforesaid. 

On  the  oih.  November,  1831,  the *|  Master  made  his 
report,  by  which  he  found  that  the  Governor-General 
was  willing  to  receive^and  apply  such  simis,  as  the 
Coiu't  might  decide,  to  be  applicable  to  the  LucJmoio 
bequest  of  Major-General  Martin  ;  and  he  annexed  a 
copy  of]  the  correspondence  between  the  Attorney 
to  the  ;East:  India  Company  and  the  secretary  to 
the  Government,  to  J  his  report,  and  which  was  as 
follows : — 

"To  G.  Swinton,  Esq.,  Chief  Secretaiy  to  Government, 
Political  Department. 

"  Sir, 

"  The  Supreme  Coiu't  having  expressed  a  wish  to 
kuow  whether  the  Government  would  lend  its  aid  to 
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carry  into  effect  certain  pro\isions  of  the  Will  of  the  ^^^6. 
late  General  Claude  Martin,  I  beg  to  state,  for  the  Mayor  of 
information  of  the  Honourable  the  Yice-President  in  ^^^^ 
Council,  that  the  Will  contains  the  accompanying  ^^^^  isnut 
clause  relative  to  the  Luckaparali  or  Constantia  House 
at  LucJcnow.  In  consequence  of  the  reference  made  by 
the  Judges  to  the  Advocate- General,  I  am  requested 
by  him  to  ascertain,  for  their  information,  whether  the 
Goyernment  will  afford  its  aid  to  cany  the  objects  of 
the  enclosed  clause  of  the  Will  into  effect,  particularly 
as  it  regai'ds  the  establishment  of  a  College  therein 
mentioned,  and  the  disbursement  of  the  funds,  which 
may  be  appropriated  for  keeping  up  the  establishment, 
if  any  such  be  formed.  Owing  to  Luckajmrah  or  Coii" 
stantia  House  being  out  of  the  British  territories,  the 
Supreme  Court  is  unable  to  exercise  any  control  or  su- 
perintendence over  any  such  establishment  there,  as  is 
mentioned  in  the  General  3Iartiii's  Will,  and  is,  there- 
fore, desirous,  before  making  any  decree  relative  to  the 
keeping  up  of  the  house,  or  the  formation  or  other- 
wise of  such  a  College,  to  know  whether  the  Govern- 
ment  will  aff'ord  any  aid  upon  the  subject. 

''  I  am,  &c., 

"  R.  Molloy, 

"  Officiating  Attorney  to 
"■Fort  William,  " the  Honourable  Company, 

"  30th  Novemler,  1830." 


"  To  R.  Molloy,  Esq.,  acting  Attorney  to  the  Honour- 
able Company. 


"  SlE, 


"  I  am  directed  by  the  Honourable  the  Vice-Presi- 
dent in  Council,  to  ti-ansmit  to  you  a  copy  of  the  reply^ 
which  has  been  received  from  the  Secretary  in  attend- 
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1836.        ance  on  the  Governor-General,  to  the  reference  on  the 

Mayor  of     subject  of   your  letter  to  my   address,  of   the    30th 

^  ■"  November  last. 

East   India  u  j  j^     ^    ^ 

Company.  ' 

"  George  Swinton., 

"  Council  Chamber,  "  Chief  Secretaiy  to  Government" 

"lihJamiary,  1831." 


i 


"To  G'SwintoTiy  Esq.,  Chief  Secretary  to  Government, 
Fort  William. 
"  Sir, 
"  I  am  directed  to  acknowledge  the  receipt  of  your 
letter  dated  the  3rd  instant,  and  in  reply  to  state  that 
the  Governor- General  has  no  hesitation  in  authorizing 
an  assurance  to  be  conveyed  to  the  Supreme  Court, 
that  the  services  of  the  British  Officers  at  Lucknow  will 
always  be  available  to  superintend  any  public  establish- 
ment which  the  Court  may  adjudge  to  be  required,  for 
the  execution  of  the  "Will  of  the  late  General  Claude 
Martin,  and  to  control^the  appropriationyof  any  funds 
or  allowances  which  may  be  assigned  by  the  Court 
for  that  piu'pose. 

"  I  have,  &c., 

"5".  T.  Prinsep, 

"■  General  Camp,  "  Secretaiy  to  the  Government. 

"  Armvood,  Bundlecund, 
''December,  28th,  1830." 


"To  G.  Swintoii,  Esq.,  Chief  Secretary  to  Government. 
"  Sir, 
"  I  beg  to  acknowledge  the  receipt  of  youi'  letter  of 
the  7th  January  last,  with  its  enclosure,  being  a  copy 


I 
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of  a  letter  from  the  Secretary  to  the  Governor-General,        1836. 
in  which  it  is  stated,  that  the  Governor-General  has    Mayor  of 
no  hesitation  in  authorizing  an  assurance  to  be  con-         ^!^^^ 
veyed  to  the  Supreme  Court,  that  the  services  of  the  East  India 
British  officers  at  Lucknow  will  always  be  available  to 
superintend  any  public  establishment,  which  the  Coui't 
may  judge  to  be  required,  for  the  execution  of  the  "Will 
of  the  late  General  Claude  3Iartm,  and  to  control  the 
appropriation  [of  any  funds  or  allowances,  which  may 
be  assigned  by  the  Coiu-t  for  that  purpose.     This  has 
been  duly  communicated  by  the   Advocate- General  to 
the  Judges  of  the  Supreme  Court,  who  have  proposed 
to  make  it  a  part  of  theu*  decree,  that  the  Supreme 
Court   is   incompetent   and  unable  by  itself  to    give 
effect  to  the  other  bequests  for   charitable  establish- 
ments and  institutions  at  LucJcnoiv^  which  is  a  place 
beyond  the  jurisdiction  of  this  Court,  and  not  form- 
ing any  part  of  the  Presidency  of  Fort   William,  in 
Bengal ;  but  that  the  Governor- General  of  Fort  Wil- 
liam, has  at  present  the  means,  and  is  able  to  give 
effect  to  the  same,  and  hath  signified  to  the  Coui*t, 
thi'ough  the  Advocate- General  of  the  East  India  Com- 
pany, that  the  said  Governor- General  in  Council  is 
willing  for  that  purpose  to  receive  and  apply   such 
Biuns  as  the  Coiu't  may  decide  to  be  lawfully  applica- 
ble for  those  purposes.     The  Chief  Justice  called  on 
the  Advocate- General  to  state,  whether  this  was  the 
proper  construction  to  put  upon  the  passage  I  have 
cited  from  the  letter  of  the  Secretary  of  the  Governor- 
General  to  a  question  of  this  kind ;  the  Advocate-Ge- 
neral did  not  feel  himself  at  liberty  to  give  any  answer, 
but  by  a  reference  to  the  words  of  the  letter  itself, 
which  he  thought  sufficiently  explicit.      The  Chief 
Justice,  however,  requested  him  to  obtain  the  opinion 

VOL.  I,  A  1 


"210  CASES   IN  THE   PRIVY   COUNCIL 

183:6.       of  Government  on  the  subject,  and  to  ascertain  whe- 

Mayor  of    ther  the  meaning  conveyed  in  the  words  of  tlie  pro- 

^     ■     posed   decree   is   that    which   the    Governor-General 

East  India  intended   to   convey   in   the   letter  ;    at  his  request. 

Company.  *'    .  ,  \  ^        ^ 

therefore,  I  communicate  this  question  to  you ;  and 

you  Avill  oblige  him  by  submitting  it  to  the  considera- 
tion of  the  Government :  he  begs  me  to  express  the 
unwillingness  he  feels  at  giving  this  trouble ;  but  on 
a  subject  so  much  out  of  his  own  province,  and  so 
entu'cly  of  a  political  nature,  he  feels  it  would  be 
■improper  in  him  to  take  any  step  except  under  the 
*         direction  of  Government. 

"  I  have,  &c., 
"  R.  Molloy, 

"  Officiating  Attorney  to 

"  the  Honoiu-able  Company. 
"  Fort  WilUam, 
"  18th  J^««c,  1831." 


"  To  ^.  Molloy^  Esq.,  acting  Attorney  to  the  Honour- 
able Company. 

"  Sir, 

"  I  am  directed  to  acknowledge  the  receipt  of  your 
letter  of  the  18th  instant,  and  to  acquaint  you  in 
reply,  that  a  reference  on  the  subject  of  it  will  be 
made  to  the  Eight  Honourable  the  Governor- General, 
and  the  result  be  communicated  to  you,  for  the  in- 
formation of  the  Advocate- General. 

"  I  have  the  honour  to  be,  &c., 
"  George  Bivinton^ 

"  Council  Chamber,  "  Chief  Secretary  to  Grovermnent. 

''  22ndiJHl!/,  1831." 
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"  To  R.  MoUoUj  Esq.,  acting  Attorney  to  the  Honoiu*-        1^36. 
able    Company.  B^IAYOR  of 

"  siE,  ^^r 

"  With  reference  to  my  letter  of  the  22nd  Jidii  last,  E^st  India 
I  am  directed  to  mform  you,  that  an  answer  has  been 
received  from  the  Eight  Honourable  the  Governor- 
General  to  the  reference  made  to  him,  on  the  subject 
of  the  construction  to  be  put  on  the  terms  of  Mr.  • 
Secretary  Prinsep^s  letter  of  the  28th  December^  1830  ; 
his  lordship  has  observed  in  reply  that  although  he 
would  have  preferred  that  the  Supreme  Coui't  should 
have  declared  what  particular  establishment  and  in- 
stitution should  be  maintained  ?it  Ltcckuow,  so  that  the 
duty  of  the  Government  officers  should  be  confined 
to  the  execution  of  the  Court's  order  and  decree  con- 
cerning them,  still,  if  the  Court  desire  to  leave  the 
entire  matter,  as  affects  the  Liichioio  bequests  of 
General  Claude  Martin^  to  the  Government,  his  lord- 
ship sees  no  objection  to  the  transfer  of  this  duty  to 
the  agent  of  the  Governor- General  at  that  capital.  I 
am  accordingly  directed  to  state  in  the  words  of 
proposed  decree,  that  the  Government  is  willing  to 
receive  and  apply  such  sums  as  the  Coui*t  may  decide 
to  be  applicable  to  such  piu'poses. 

"  I  have  the  honoiu-,  &c., 

"  George  Stuinton, 

"  Fort  JViUiam,  "  CMef  Secretary  to  Government. 

"  2nd  September,  1831." 

The  report  of  the  Master  was  confirmed  by  an 
Order  of  Coui-t,  on  the  29th  November,  1831. 

On  the  23rd  February,  1832,  the  Court  made  its 
decree  in  all  the  foiu'  cases.  The  principal  parts  of 
this  decree,  which  was  divided  into  nineteen  articles, 
were,  that  the  Court  found,  in  the  second  article,  that 
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1836.        the  Testator,  General  3fartm,  was  at  the  time  of  his 

Mayor  of    death  an  alien,  who  had  acquired  an  English  domicile 

^°^^      during  his  service  under  the  United  Company   and 

East  India  the   British   Government   in   India,  which    domicile 
Company.  .  .  . 

he  retained  at  the  time  of  his  death.     In  the  third 

article  it  found,  that  the  Testator  at  the  time  of  his 
death  had  no  relations  by  the  whole  blood,  nor  any 
heir-at-law,  according  to  the  English  law.  In  the 
fourth  article  it  found  the  different  persons  who  were 
his  next  of  kin  according  to  the  law  of  England. 

In  the  fifth  article  the  Court  declared,  that  the  Will 
was  duly  executed  in  the  presence  of  three  credible 
mtnesses,  in  such  manner  as  would  be  sufficient,  ac- 
cording to  the  English  law  to  pass  real  estates ;  but 
that  the  Testator  having  been  by  birth  a  subject  of  the 
King  of  France^  and  at  the  time  of  his  death  an  alien, 
his  lands  and  houses  at  Calcutta  (except  his  interest  in 
the  Chand  Paul  GhautHow^e^  which  was  held  by  him 
in  mortgage,  and  which  had  been  declared  to  be  per- 
sonal estate,  by  the  decree  of  the  2\i.iXDecemherj  1822) 
did  not  pass  by  his  "Will;  but  that  there  were  not 
proper  parties  to  the  suits,  nor  sufficient  evidence 
before  the  Coiu't,  as  to  the  lands  or  houses,  or  other 
immoveable  property  situate  beyond  the  boundaries  of 
Calcutta^  but  in  places  "^hich  at  the  time  of  the  death 
of  the  Testator  were  within  the  Presidency  of  Fort 
William^  or  some  of  the  provinces  subject  to  or  form- 
ing part  of  the  Presidency,  to  enable  the  Coiu't  to 
determine  whether  the  same  could  or  did  pass  by  the 
Will ;  and  as  the  Attorney- General  was  not  resident 
within  the  jurisdiction  of  the  Coui't,  there  was  no 
party  to  the  suit  who  had  made  any  claim  to  the 
lands  and  houses,  or  other  real  or  immoveable  property ; 
and  on  the  part  of  the  Crown  it  dii-ected  the  Keceiver 
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to  receive  the  rents  and  profits  of  the  said  immoveable        1836. 
property,  both  within   Calcutta  as  out  of  it,  in  the    Mayor  of 
Presidency  of   Fort  Willicwi,  and  to  pay  the  same  into  °^^ 

the  hands  of  the  Accountant- General  of  the  Court.         East  Isdia 

Ihe  decree  then  jDroceeded,  m  the  sixth  article,  to 
give  directions  that  the  amount  of  the  rents  and  profits 
of  such  immoveable  estate,  together  with  the  accumu- 
lations thereon,  should  be  earned  to  a  separate  account, 
to  abide  any  claim  "fthich  might  thereafter  be  made  on 
behaK  of  the  Crown,  and  that  the  futiu'e  rents  and 
profits  and  produce  of  sales  of  such  immoveable  pro- 
perty should  be  carried  to  the  same  account. 

In  the  seventh  article  the  Coui't  declared,  that  the 
intent  and  meaning  of  the  Testator  was,  that  the  pay- 
ment of  his  debts  and  legacies  should  fii'st  be  made, 
and  a  sufficient  sum  set  apart  and  secured  for  the  pay- 
ment of  the  several  pensions,  and  for  the  completing 
and  maintaining  of  the  several  buildings,  charitable 
institutions,  and  establishments  in  the  Will  mentioned, 
or  so  many  of  them  as  could  be  la"svfully  and  effectually 
established  and  maintained ;  and  for  the  payment  of 
all  salaries,  wages  and  allowances  in  the  Will  provided 
for  supervisors,  servants,  and  other  persons  to  be  em- 
ployed in  and  about  the  buildings,  institutions,  and 
establishments,  or  any  of  them ;  and  that  after  making 
such  payments  and  provisions,  if  it  should  be  found 
that  the  sum  remaining  would  exceed  ten  lacs  of 
rupees,  the  whole  of  such  surplus  should  be  di"vdded 
into  thi'ee  equal  portions,  which  should  be  respectively 
appropriated  and  applied,  as  far  as  they  could  lawfully 
be  applied,  to  the  same  charitable  institutions,  estab- 
lishments, and  uses,  at  Calcutta,  Li/ons,  and  Liicknotv^ 
to  which  certain  other  sums  were  bequeathed,  and 
made  applicable  by  the  preceding  provisions  of  the 


214  CASES   IN   THE   PRIVY    COUNCIL 

1836.        -^Yin  .  qj;l(^|  if  [I  should  be  found  that  the  sum  so  re- 

Mayor  of    maining  as  aforesaid,  after  making  all  such  payments 

^/         and  provisions  as  should  be  less  than  ten  lacs,  then  the 

E^sT  Ijtdia  ^yliole  should  be  divided,  and  applied  in  the  same  way 

and  for  the  same  purposes  as  it  had  been  stated  it  was 

the  intention  of  the  Testator  in  the  aforementioned 

cases,  that  the  sirrplus,  if  it  should  at  first  exceed  ten 

lacs,  should  be  divided  and  applied. 

In  the  eighth  article  the  Coui't  declared,  that  the 
legacy  to  Pierre  Martin  had  lapsed;  that  all  other 
legacies,  except  the  pensions,  salaries,  and  allowances, 
had  been  paid  and  satisfied ;  and  that  1,50,000  sicca 
rupees,  bequeathed  by  the  twenty-third  article  of  the 
Will  for  the  poor  of  Calcutta,  Luchioiv,  and  Chander- 
nagore,  and  a  fiu'ther  sum  to  provide  for  the  payment 
annually  of  the  5,000  and  1,000  sicca  rupees  directed 
by  the  twenty-eighth  article  of  the  Will  to  be  paid  for 
the  release  of  prisoners  for  debt  at  Calcutta,  had  been 
paid  by  John  Palmer,  imder  an  Order  of  the  Coui't, 
into  the  hands  of  the  Accountant-General  of  the 
Coui't,  in  a  cause  in  which  Ralph  Uvedale,  Esq.,  the 
clerk  of  the  Cro^ni,  at  the  relation  of  Thomas  Chris- 
tenson,  was  the  Informant,  and  John  Palmer  and  others 
Defendants. 

In  the  ninth  article  the  Court  declared  that  sicca 
rupees  3,12,090.  7.  8.  had  been  set  aside  for  the  pay- 
ment of  pensions  at  Luchioio. 

In  the  tenth  article  it  declared,  that  a  fimd  had  been 
set  apart  for  a  charitable  institution  at  Calcutta,  which, 
on  the  31st  December,  1830,  amounted,  with  the  accu- 
mulations, but  after  deducting  the  piu*chase-money 
of  certain  lands  for  the  purpose,  to  sicca  rupees 
8,82,856.  1.  7. 

In  the  eleventh  article  it  declared,    that  2,50,000 
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sicca  rupees,  bequeathed  for  a  charitable  institution  at       ^s^^- 
Lijons^  together   with  all  interest  on  it,  and  a  sum  suf-    Mayor  of 
ficient  to  satisfy  the  bequest  of  4,000  sicca  rupees,  to  ^, / 

be  paid  annually  for  the  liberation  of  prisoners  there,  ^^^'^  l-si>ix 
had  been  fully  paid  and  satisfied. 

In  the  twelfth  article  the  Court  declared  that  large 
sums  had  been  retained  by  the  Executors  residing  at 
Lucknoio^  for  the  purpose  of  being  applied  in  making 
the  tomb,  buildings,  gardens,  and  establishments 
directed  by  the  Will  of  the  Testator. 

In  the  thirteenth  article  the  Court  declared,  that 
the  form  of  Government  of  Luchiow^  and  the  circum- 
stances of  the  country,  made  it  impossible  that  any 
effect  should  be  given  to  the  bequest  of  sicca  rupees 
4,000  directed  to  be  paid  annually  for  the  liberation 
of  prisoners  at  Lucknozv,  in  the  thirty-third  article  of 
the  Will ;  and  that  such  bequest  was  consequently  void, 
and  that  the  Coui't  was  consequently  incompetent  and 
unable  by  itself  to  give  effect  to  the  other  bequests  for 
charitable  establishments  and  institutions  at  Luchiow^ 
which  is  a  place  beyond  the  limits  of  the  jurisdiction 
of  the  Court,  and  not  forming  any  part  of  the  Presi- 
dency of  Fort  William,  in  Bengal  ;  but  that  the  Gover- 
nor-General in  Council,  of  Fort  William,  in  Bengal^ 
had  the  means  and  was  able  to  give  effect  to  the  same, 
and  that  the  same  ought  to  be  carried  into  effect  ;  and 
that  it  appeared  by  the  report  of  the  Master  under  an 
Order  made  in  these  causes  on  the  25tht7w?y,  1831,  and 
which  report  is  dated  the  5th  day  of  November,  1831, 
that  the  Governor- General  in  Council  was  willing  to 
receive  and  apply  such  sums  as  this  Court  might  decide 
to  be  lawfully  applicable  for  those  purposes.  And  for- 
asmuch as  the  Testator,  Claude  3Iartin,  in  and  by  the 
thii'ty-third  article  of  his  said  Will,   had  expressed 
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1830.       }i{g  desire  and  intention  that,  in  case  it  should  be  neces- 
Mayor  of    saiy,  the  protection  and  assistance  of  the  Government 
y^         should  be  obtained,  for  the  pui'pose  of  giving  efiect  to 
East  I^^)IA  the  said  last-mentioned  bequests  and  testamentary  dis- 
positions,  the   Court  did  further  agree  and  declare, 
that  if  the  whole  sum  of  sicca  rupees  2,00,000,  be- 
queathed in  the  thirty-third   article  of  the  Will  of  the 
Testator,  Claude  Martin^  for  the  furnishing  the  house 
of  Consiantia^  had   not  been  expended  and  applied  for 
that  piu'pose,  whatever   might  remain  thereof  ought  to 
be  set  apart  from  the  funds  then  standing  to  the  gene- 
ral credit  of  these  causes,  and  applied  as  a  building  and 
repairing  fund  for  the  house  and  establislunent  at  Con- 
stantia,  and  ought  for  that  purpose  to  be   paid  to  the 
Governor- General  in  Council,  or  some  other  person 
duly  nominated  and  appointed  by  the  Governor-Ge- 
neral in  Council  to  receive    the  same  ;  and  that  out  of 
the  same  funds,  standing  to  the  general  credit  of  these 
causes,  a  fui-ther  sum  of  sicca  rupees  1,00,000  for  the 
support  of  a  College  and  school  at  Zuchioiv,  bequeathed 
ill  the  thirty-thii'd  article  of  the  Will,   together  with 
accumulations  of  interest  on  the  same,  from  the  death 
of  the  Testator,  until  the  setting  apart  of  the  same, 
ought  also  to  be  set  apart,  and  the  interest   thereof, 
from  time  to  time,  as  the  same  shall  accrue  and  be 
received,   ought  to  be  paid  to  the  Governor-General 
in  Council,  or  to  some  person  whom  the  Governor- 
General  in  Council  for  the  time  being  shall  duly  nomi- 
nate and  appoint  to  receive  the  same,   in  order  that 
the  same  may  be  applied  to  the  pui-poses  in  the  thirty- 
third  article  of  the  Will  mentioned  ;  and  that  out  of 
the  fund  standing  to  the  general  credit  of  these  causes 
the  fui'ther  sum  of  three  lacs  of  rupees  ought  to  be  set 
apart,  and  the  interest  thereof  paid  to  the  Governor- 
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Oeneral  in  Council,  or  to  such  person  or  persons  as       l^^^- 
the  Governor- General  in  Council  shall  nominate  and    Mayor  of 
appoiut,  in  order  that  there  may  always  be  allowed  ^_ 

and  paid  the  salaries  and  allowances  for  super\dsorSj  ^^t  Indu 
servants,  and  other  attendants  and  persons  to  be  em- 
ployed in  and  about  the  tomb,  buildings,  and  establish- 
ments at  Constantia  in  the  Will  mentioned  (which  the 
decree  then  recapitulated),  amoimting  in  the  whole  to 
the  sum  annually  of  sicca  rupees  12,228 ;  and  the 
Court  then  proceeded  to  direct  the  payment  of  any  simi 
of  money  which  had  been  expended  in  the  necessary 
care  and  superintendence  of  the  establishment  at 
Constantia^  under  the  directions  or  authority  of  the 
Master  or  Accountant- General  of  the  Court. 

By  the  fourteenth  article,   it  was  referred  to  the 
Master  to  inquire  what  part  of  the  funds  in  the  cause 
had  arisen  from  the  rents,  profits,  or  interest  thereon 
of  the  lands  or  houses  situate  in   Calcutta  (with  the 
exception  of  the  house  Chanel  Paul  GJiautJ^  and  also 
what  houses,  lands,  or  other  real  innnoveable  property 
beyond  the  property  of  Calcutta^  but  within  the  Pre- 
sidency of  Fo7't  William^  were  in  the  hands  of  the  Tes- 
tator at  the  time  of  his  death ;  and  what  was  the  na- 
ture of  the  temu'e  thereof,  and  the  estate  and  interest 
of   the  Testator  therein;    and  what  regulations  and 
usages  have  prevailed  and  now  prevail  in  the  said  Pro- 
vinces beyond  the  boundaries  of   Calcutta^  as  to  the 
right  and  power  of  European  aliens  to  de\dse  or  be- 
queath by  "Will  any  lands,    houses,    or  other  real    im- 
moveable property  of  which  they  may  be  possessed  at 
the  time  of  their  death  within  the  Provinces,  and  all 
further  inquiries  as  to  whether  any  such  immoveable 
property  had  been  sold,  and  what  part  of  it  the  Ee- 
ceiver-General  of  the  Court  was  in  possession  of,  and 
VOL.  I  b1 
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1836,       f]^e  amount  of  the  rents  and  profits  received,  and  the 
Mayor  of    proceeds  of  the  sales. 

^^^^  By  the  fifteenth  ai-ticle  the  Master  was  directed  to 

East  I^-DIA  inquire   whether  the  sums  paid  to  the  Accountant- 

UOilPANY. 

General  in  the  case  of  Uvedale  v.  Palmer,  were  sufficient 
to  provide  for  the  charitable  bequests  and  purposes 
for  which  they  were  directed  to  be  set  apart  and  paid, 
or  what  further  sum  might  be  required  to  be  retained 
and  set  apart  for  that  purpose. 

By  the  sixteenth  article  the  Master  was  directed  ta 
inquire  what  pensioners  of  the  said  Testator's  were 
then  living,  and  whether  any  part  of  the  3,11,300 
sicca  rupees  as  had  been  set  apart  for  the  payment 
of  such  pensions  might  be  transferred  back  to  the 
funds  standing  to  the  general  credit  of  the  cause  ;  and 
to  state  some  plan  by  which  the  payments  might  be 
conducted,  so  as  to  prevent  all  frauds,  and  provide 
for  a  gradual  transfer  back  of  the  whole  to  the. 
general  credit  of  the  causes  as  the  pensioners  should 
die. 

By  the  seventeenth  article  the  Master  was  directed 
to  inquii-e  whether  the  whole  2,00,000  sicca  rupees 
allowed  by  the  thirty-thii'd  article  of  the  Will  had 
been  applied  to  that  purpose,  and  what  sum  would  be 
sufficient  to  satisfy  the  bequest  of  sicca  rupees  1,00,000 
for  the  establishment  at  LiicJcnoiv,  in  the  thii'ty-third 
article  of  the  Will  mentioned,  together  with  the  accu- 
mulations of  interest  thereon  from  the  Testator's  death ; 
and  also  to  inquire  whether  any  sums  were  due  to  per- 
sons employed  about  the  said  establishment. 

By  the  eighteenth  article  the  Master  was  directed  to 
inquire  and  report  what  surplus  remained  out  of  the 
funds  standing  in  the  general  credit  of  the  cause,  after 
making  provisions  for  all  the  payments,  reservations^ 
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aud   appropriations    to    sepai-ate    accounts,  and  other       1836. 
matters  and  things  by  the  decree  ordered  and  dii'ected.      Mayor  of 

The  nineteenth  article  contained  the  usual  directions        ^^^^ 
as  to  the  taking  of  the  accounts,  that  all  parties  should  E-^st  Iitoia 

'^  '  .  COIIPAKY. 

be  allowed  theii'  costs  as  between  Attorney  and  client, 
and  reserved  fmther  dii-ections. 

On  the  20th  August,  1832,  the  Appellants  presented 
separate  petitions  to  the  Supreme  Court,  for  leave  to  ap- 
peal fi'om  the  above  decree  to  His  Majesty  in  Council, 
which  was  duly  granted  by  an  Order  made  on  the  9th 
December,  1833,  in  pursuance  of  which  two  petitions  of 
appeal  were  lodged  against  the  decree,  one  by  the 
Mayor  of  Lyons,  and  the  other  by  Christophe  Martin, 
3Iarie  Desgranges  Martin,  Pierre  Balloffett  and  Clau- 
dine  his  wife,  and  Francois  Martin. 

Pending  the  proceedings  before  the  Supreme  Court, 
an  agreement  was  entered  into  at   Lyons,  between  the 
Baron  Rambaud,  the  then  Mayor  of  the  City,  acting  and 
stipulating  on  behaK  of  the  City,  of  the  one  part,  and 
the  next  of  kin  of  General  Martin  of  the  other,  where- 
by it  was  agreed  that  as  well  the  sums  that  the  City  of 
Lyons,  as  also  the  next  of  kin  of  the  Testator,  might  be 
ultimately  decreed  entitled  to,  arising  from  the  real  and 
personal  estate  of  the  Testator,  should  form  one  com- 
mon fund,  and  that  after  raising  and  paying  thereout 
to  the  Mayor  of   Lyons  the   simi  therein   mentioned, 
towards    defi'aying    the  charges    of    recovering    and 
remitting  from  India  the  legacies  given  for  the  benefit 
of  that  city,  and  already  received  from  India,  the  com- 
mon fimd  so  created  should  be  divided  into  five  parts, 
whereof  f oiu'-fifths  should  be  taken  by  the  next  of  kin, 
to  be  divided  between  them  according  to  the  respec- 
tive rights  of  each,  and  the  remaining  one-fifth  by  the 
City  of  Lyons ;  and  the  parties  thereto  did  agree  that 
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1836.        the  right  in  which  they  coiitracted  comprised  all  sums 

Mayor  of    whatsoever,  which  should  constitute  the  residue  of  the 

^°^^^       succession  of  Major- General  Claude  Martin,  as  well 

East  India  any  residue  less  or  greater  than  £100,000  sterlinoj,  and 
Company.  :  oj 

likewise  than  £100,000  sterling  itself,  or  the  ten  lacs 

of  rupees  mentioned  in  the  33rd  article  of  the  Will,  in 
such  manner  that  the  di^dsion  of  the  residue  should  be 
made  in  the  proportion  before  mentioned,  whether  that 
residue  be  decreed  in  the  whole  or  in  part  to  the  next  of 
kin,  or  whether  in  the  whole  or  in  part  to  the  City  of 
Lyons,  and  the  establishments  in  the  same  class  with  it ; 
or  whether  it  should  be  in  an  equal  or  unequal  portion 
to  the  next  of  kin,  to  the  City,  and  to  the  other  esta- 
blishments ;  and  it  was  declared  that  the  agreement 
should  only  be  executory,  until  it  should  have  obtained 
the  approbation  of  the  Municipal  Council  of  the  City 
of  Lyons,  of  the  Prefect,  and  the  sanction  of  the  King 
of  France,  which  was  afterwards  expressed  by  a  royal 
Ordinance  of  the  late  King  Cimrles  X. 

In  consequence  of  the  above  agreement  and  Ordi- 
nance, the  Appellants  presented  a  petition  to  His  Ma- 
jesty in  Council,  praying  that  the  two  appeals  might 
be  consolidated  and  heard  together,  and  that  one  case 
might  be  delivered  in  jointly  by  the  Appellants; 
which,  upon  the  consent  of  the  Attorney-General  (who 
claimed  an  intei-est  for  the  Crown),  and  the  Counsel 
for  the  East  India  Company,  was  directed. 

The  Appellants  submitted  by  their  petition  of  appeal, 
that  the  decree  or  decretal  order  of  the  25th  July,  1831, 
and  the  order  of  the  29th  November,  1831,  confirming 
the  report  of  the  5th  November,  1831,  and  also  the 
decree  of  the  23rd  February,  1832,  were  erroneous,  and 
ought  to  be  reversed  or  altered,  for  the  following 
reason  : — 
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Because  the  decree  of  the  Supreme  Court  of  2ud        ^^^s. 

December,   1822,  havin":  declared  that  the  real  estate    MAYoaoF 

Lyoxs 
of  the  Testator,  situate  in  the  town  of  Calcutta^  was  ^/ 

of  the  nature  of  fi-eehold  estate,  and  that  the  heii--at-  ^^^^^ 
law  of  the  Testator,  according  to  the  law  of  England.^ 
was  entitled  thereto,  and  to  the  rents  and  profits 
thereof  (if  it  should  be  found  that  the  Testator's  Will 
was  not  duly  executed,  so  as  to  pass  real  estate, 
according  to  the  Statute  of  Frauds),  it  was  not  com- 
petent to  the  Supreme  Court  to  reverse  its  o^ti  decree 
of  2nd  Decemher,  1822,  by  another  decree  of  the  23rd 
February ,  1832,  and  on  the  suggestion  of  the  Court 
itself,  and  not  upon  any  claim  or  suggestion  made  by 
any  of  \h.Q  parties  to  the  suits ;  and  to  declare,  in 
effect,  that  the  Testator,  being  at  his  death  an  alien, 
the  real  estate  in  Calcutta  had  devolved  on  His 
Majesty,  in  virtue  of  his  prerogative  royal. 

Because  such  declaration  is  contrary  to  law,  for 
that  the  law  of  alienage,  whereby  real  estate  situate  in 
this  country,  possessed  by  aliens,  becomes  forfeited  to 
the  Crown,  fonns  no  part  of  the  laws  of  this  coimtry 
adopted  in  any  of  our  possessions  in  India. 

And  because  the  decree  of  23rd  February^  1832, 
ought  to  have  declared  that  the  real  estate  passed  by 
the  Testator's  Will,  and  was  thereby  devised  ^dth, 
and  formed  part  of,  the  general  residue  of  the  Tes- 
tator's estate. 

Because  the  thii'd  declaration  or  provision  in  the 
decree  of  23rd  February^  1832,  that  the  Testator  at 
the  time  of  his  death  had  no  relations  of  the  whole 
blood,  or  any  heir-at-law,  according  to  the  English 
law,  was  not  founded  on  any  evidence  taken  in  the 
causes,  and  is  contrary  to  the  fact,  the  Testator  having 
at  his  death  a  fii'st  cousin,  resident  at  Lyons  in  France^ 
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1836.        lie  being  the  only  son  of  the  eldest  brother  of  the 
Mayor  of    whole  blood  to  the  Testator's  father,  and  the  heii-  of 

^""^^^      the  Testator  by  the  English  law. 
East  India       Because  the  trne  constl'uction  of  the  Testator's  Will 
as  to  the  bequests  contained  therein  relating  to  the 
establishment  of  the  College  for  chdjitable  pui'poses  at 
Lucknow,  is,  that  such  charitable  beqii-^^sts  have  failed, 
for  the  reasons  stated  in  the  decree  of  f§rd  Fehruary, 
1832,  viz. — "that  the  form  of  government ^^t  Luck- 
7icnu,  and  the  cii'cumstances  of  that  country,  L^ake  it 
impossible  that  any  effect  should  be  given  to  tL)®  ^^' 
quest  for  liberation  of  prisoners  at  Lucknoio  ;  and*^  that 
the  Supreme  Court  is  incompetent  and  unable  by  it^self 
to  give  effect  to  the  other  bequests  for  charitable  est  ^' 
blishments  and  institutions  at  Lucknow^  which  is  a  plac^® , 
beyond  the  limits  of  the  jui'isdiction  of  the  Court,  anr " 
not  forming  any  part  of  the  Presidency  of  Fort  Williainj 
in  Bengal ;"  and  the  Supreme  Court  had  not  powe?  "rj 
to  direct  the  payment  of  any  fimds,  for  the  piurpose.'^' 
of  the  Luchiotv  Collef^e,   to  the  Governor- General  i^J 
Council ;   but  that  upon  the  same  charities  not  beinf  j 
capable   of   being    carried   into   execution   from   any 
cause  whatever,    the  right  of   the   next  of   kin  ancT- 
heir  or  heirs  respectively  of  the  Testator  thereupor ''■'' 
accrued  to  the  sums  and  property  given  for  such  pur  ■." 
poses,  as  being  undisposed  of  by  the  Testator's  Will  ' 

Because  the  true  construction  of  the  Testator's  Will 
as  to  the  disposition  of  the  residue  is,  that  if  after  pay-* 
ment  of  his  debts  and  legacies,  the  residue  (including 
in  such  residue  as  well  the  real  as  the  personal  estate)*] 
exceed  £100,000  sterling,  or  about  ten  lacs  of  sicca. ^ 
rupees,  the  sum  of  ten  lacs  is  to  be  applied  as  to  one-  ' 
third  thereof,  in  increase  of  the  charitable  institutions^: 
directed  by  the  Will  to  be  established  at  Lyons^  and 
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one  other  third,  in  increase  of  the  chaiitable  institu-        ^^^e. 
tions,  directed  by  the  Will  to  be  established  at  Cal-    Mayor  of 
cutta,  and  as  to  the  remaining  one-third  thereof,  given         ^^^^ 

by  tlie  Will,  for  increasing  the  charitable  institutions  ^;^3t  Ixdia 

.  COMPA^'Y. 

at  Luchiov)^  the  bequest  thereof  has  failed ;  and  that 
such  part  of  the  last-mentioned  one-thii'd,  as  consists 
of,  or  has  arisen  from,  the  personal  estate,  is  distri- 
buted among  the  next  of  kin  of  the  Testator ;  and 
such  part  thereof  as  has  arisen  from  the  real  estate, 
amongst  the  heir  or  heirs  of  the  Testator,  according 
to  the  laws  of  the  country,  where  such  real  estate  is 
situate ;  and  also,  that  any  residue  there  may  be,  of 
the  Testator's  real  and  personal  estates,  not  amount- 
ing to,  or  any  there  may  be  exceeding,  the  said  sum 
of  ten  lacs  of  sicca  rupees,  is  by  the  Will  undisposed 
of,  and  ought  in  the  like  manner,  as  to  such  part 
thereof  as  consists  of  personalty,  to  be  distributed 
amongst  the  Testator's  next  of  kin  ;  and  as  to  such 
part  thereof  as  consists  of  real  estate,  among  the 
heir  or  heirs  of  the  Testator,  according  to  the  law  of 
the  coimtry,  where  such  real  estate  is  situate. 

Because,  the  reference  to  the  Master,  by  the  Order 
made  on  the  re-hearing  of  the  causes  on  the  25th  July^ 
1831,  and  the  Master's  report  of  the  5th  November^ 
1831,  made  in  pui'suance  of  the  same  Order,  was 
altogether  an  iiTCgular  proceeding ;  and  that  the 
same  report  ought  not  to  haye  been  acted  on  by  the 
Supreme  Court,  having  been  made,  not  only  against 
law,  because  the  Supreme  Court  has  no  power  to 
direct  payment  of  any  part  of  the  Testator's  funds  to 
the  Governor- General  in  Council,  but  also  without 
evidence  duly  taken ;  and  moreover,  directly  against 
the  finding  in  the  Master's  amended  report,  of  the 
19th  July^  1830,  made  in  piu'suance  of  the  decree  of  the 
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1836.        2ud  December,  1822,  (and  which  report  was  duly  con" 
Mayor  of    firmed),  in  which  report  it  is  found,  that  the  estab- 
™^       lishment  of  the  College  at  Constantia^  and  the  bequest 
East  India  Qf  4  000  sicca  rupees  per  annum  for  the  liberation  oi 
debtors  at  Lucknow,  could  not,  T\T.th  reference  to  the 
intention  of  the  Testator,  and  the  sanction  and  dis- 
position of  the  Government  at  LuclmoiVj  be  canied 
into  effect ;   such  amended  report  having  been  made, 
in  pui'suance  of  an  order  of  1st  March,  1830,  allow-^ 
ing  exceptions  to  the  former  report  of  the  Master,  of 
3rd  February^  1830,  finding  that  he  had  not  before 
him  sufficient  evidence,  to  decide  the  point. 

Because   the   sum   of   thi-ee   lacs   of   sicca   rupees, 
directed  by  the  decree  of  23rd  February,  1830,  to  be 
set  apart  for  payment  of  the  12,228   sicca  rupees  jt?<?r 
annum,  for  salaries  to  attendants  employed  about  the 
tomb,  buildings,   and  establishment  of   Constantia,  is, 
even  supposing  the  College  capable  of  being  estab- 
lished, an  excessive^sum,  as  it  would  yield,  at  5  per 
cent,  (the  present  rate  of  interest  of  the  Indian  Go- 
vernment securities),  15,000  sicca  rupees  iicr  annum. 
Because  it  is  stated  in  the  decree  of  the  23rd  Feb- 
ruary, 1832,  that  all  the  legacies  given  by  the  Will, 
save  the  annuities  and  pensions,  have  been  fully  paid 
and  satisfied ;    the  legacies   given  by  the  Testator's 
Will,  for  the  benefit  of  the  poor  of  Calcutta,  Chander- 
nagore,  and  LucJcnoiu,  and  for  the  relief  of  prisoners 
for  debt,  at  Calcutta,  having  been,  before  the  year  1822, 
paid  by  John  Falmcr,  one  of  the  Executors  of  the  Tes- 
tator's  Will,  into  the  hands  of  the  Accountant-Gene- 
l-al  of  the  Supreme  Court,  in  the  cause  or  information 
of  Ralph  Uveclale,  Clerk  of  the  Crown,  at  the  relation  of 
Thomas  Christenson  against  John  Palmer  and  others ; 
and,  therefore,  the  subsequent  inquiry,  directed  in  the 
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same  decree,  whether  the  sums  so  paid  were  sufficient,        1836. 
and  what  fui-ther  sum  might  be  requii-ed,  is  contra-    Mayok  of 
dictory,   and  ought  not  to  have  been  dii-ected,   and       Lyons 
more  especially  as  no  similar  direction,  is  made  by  East  India 
the   decree,   with  respect  to  the   legacies  given  for 
charitable  purposes  at  Lyons. 

Because  the  decree  of  23rd  February^  1832,  does  not 
declare  that  the  sum  of  sicca  rupees  3,12,090.  7.  8., 
directed  to  be  set  apart  to  the  credit  of  a  separate 
accoimt,  in  the  books  of  the  Accountant-General,  for 
payment  of  the  annuities  and  pensions,  belongs,  on  the 
death  of  the  annuitants  and  pensioners,  to  the  next  of 
kin  of  the  Testator,  the  same  not  being  disposed  of  by 
the  Testator's  Will. 

Eecause,  inquiries  being  directed  by  the  decree  of 
2ord  February^  1832,  as  to  what  real  or  immoveable 
property  the  Testator  held  at  his  death,  situate  beyond 
the  boundaries  of  Calcutta^  but  within  the  Presidency 
of  Fort  William  J  or  the  Provinces  subject  to,  or  forming 
part  of,  the  Presidency,  and  also  as  to  the  tenure  thereof, 
and  the  Testator's  interest  therein,  and  his  power  to 
dispose  thereof  by  his  Will ;  and  respecting  the  rents 
thereof,  and  the  accumulations  of  the  same ;  an  inquiry 
ought  also  to  have  been  dii'ected,  as  to  who  is,  or  are 
entitled,  to  the  real  or  iimnoveable  property,  and  rents, 
and  accumidations  subject  to  the  Testator's  power  of 
disposition  over  the  same. 

Because,  it  appearing  by  the  Testator's  Will,  and 
■the  pleadings  in  the  causes,  that  the  Testator  had 
houses,  lands,  and  other  real  property  or  immoveable  , 

property,  not  within  the  Presidency  of  Fort  William,  or 
the  Provinces  subject  thereto, — ^for  instance,  at  Luck- 
now,  where  the  Mahomedan  law  prevails,  and  elsewhere; 
the  decree  ought  to  have  dii-ected  the  like  inquiries  in 

VOL,  I.  c  1 
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1836.  r^u  respects,  so  far  as  necessary,  respecting  such  houses, 
Mayor  of  lands,  and  real  and  immoveable  property — the  tenure 
'  ^^  '  thereof,  and  the  estate  and  interest  of  the  Testator 
East  India  therein — the  regulations  and  usages  respecting  the 
right  and  power  to  devise  and  bequeath  the  same — the 
particulars  of  the  rents  thereof,  and  who  has  received 
the  same,  since  the  Testator's  death,  and  respecting  the 
accumulations  thereof — and  also,  as  to  who  is  or  are 
entitled  to  the  same  real  or  immoveable  property,  sub- 
ject to  the  Testator's  power  of  disposition  thereof  by 
his  Will,  as  by  the  same  decree  were  and  ought  to  have 
been  directed,  respecting  the  Testator's  real  and  im- 
moveable property  beyond  the  boundaries  of  Calcutta, 
but  within  the  Presidency  of  Fort  William,  or  the  Pro- 
vinces subject  to,  or  forming  part  of,  that  Presidency. 
Because,  it  being  found  by  the  Master's  report  of  the 
3rd  February/ J  1830,  that  the  Mahomedan  law  makes 
no  distinction  between  heirs  and  next  of  kin,  the  real 
or  immoveable  property  situate  in  such  coimtries, 
where  the  Mahomedan  law  is  the  law  of  the  country, 
is  to  be  considered  as  personal  estate,  subject  to  all  the 
provisions  of  the  Testator's  Will,  and  the  same  ought 
to  have  been  so  decreed  accordingly  ;  and  because,  as 
to  all  the  Testator's  houses,  and  lands,  and  real  and 
immoveable  property,  as  well  in,  as  out  of,  Calcutta^ 
the  same  being,  as  the  Appellants  are  advised  in  fact, 
lawfully  devised  by  the  Testator,  the  Court  should  have 
decreed  and  provided  that,  subject  to  the  specific  de- 
vises, bequests,  and  directions  contained  in  the  Will, 
all  the  Testator's  real  and  personal  estates,  wherever 
situate,  should,  according  to  the  respective  values 
thereof,  bear  a  due  proportion  of  his  legacies,  charitable 
and  others ;  and  the  decree  should  also  have  provided 
that  all  the  estates  should  bear  a  due  proportion  of  the 
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costs  of  the  suits,  and  the   proceedings  in  the  same,  or        ^^^6. 
at  least  of  some  portion  of  such  costs,  or  at  least  and    Mayok  of 
so  far  as  the  appointment  could  not  then   be  made,  v/ 

the  decree  should  have  contained  proper  reservations,  ^^^'^  ^^^ 
with  a  view  to  such  ultimate  apportionment  of  the 
legacies  and  costs,  subject  to  the  inquiries  directed,  or 
which  ought  to  have  been  directed,  respecting  the 
Testator's  real  and  immoveable  property,  beyond  the 
boundaries  of  Calcutta. 

On  the  part  of  the  Eespondents,  the  East  India 
Company,  it  was  suggested,  that  in  the  event  of  its  being 
holden  that  any  part  of  Major-General  Martin's  estate 
did  not  pass  under  his  "Will,  on  account  of  his  being  an 
alien  or  otherwise,  very  important  questions  would 
arise,  which,  regard  being  had  to  the  state  of  the  pro- 
ceedings in  the  Court  below,  could  not  be  there  pro- 
perly raised  or  decided  ;  and  the  Eespondents  further 
suggested,  that  in  case  any  charitable  bequests  in  the 
Will  could  not  be  executed  in  the  manner  pointed  out 
by  the  Testator,  the  same  would  be  to  be  disposed  of 
by  the  Eespondents;  and  they  submitted  that  the 
decree  of  the  23rd  Fehruari/^  1832,  ought,  so  far  as  it 
affected  the  charities  at  Calcutta  and  Lucknoiv^  to  be 
affirmed,  for  the  following  reasons : — 

Because  the  bequests  for  distribution  of  alms  to  the 
poor,  and  the  liberation  of  poor  prisoners  for  debt  at 
Calcutta^  were  valid  bequests,  and  it  was  the  duty  of 
the  Supreme  Court,  in  these  suits  for  the  general 
administration  of  the  assets  of  the  Testator,  to  inquire 
whether  sufficient  sums  had  been  applied  out  of  his 
assets  for  secui'ing  the  payment  of  these  bequests. 

Because  the  bequest  for  the  purpose  of  establishing 
a  College  at  Lucknow  was  a  valid  bequest,  and  ought 
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1^3^-        to  be  earned  into  execution,  and  the  mode  adopted  by 

Mayor  of    the  Supreme  Court  to  carry  it  into  effect,  was   strictly 

Lyons  ^  ^ 

^,  regular  and  proper. 

East  India       q^  i^gjialf  of  the  CroTVH  it  was  insisted,  that  His 
Company.  .  .  ' 

Majesty  was  entitled  to  all   the  lands,  tenements,  and 

hereditaments,  situate  within   the  to^\Ti  of    Calcutta, 

or  the   Presidencies  of    Fort    William,    or   Provinces 

subject  thereto,  of  which  the  Testator,   Claude  Martin, 

an  alien,  died  seised  or  possessed,  by  virtue  of   the 

royal  prerogative. 

That  His  Majesty  was  entitled  to   the  4,000  sicca 

rupees  directed  to  be  paid  annually  for  the  liberation  of 

prisoners  at  LucJmow,  the   said  bequest  having  been 

decreed  to  be  void;  the  4,000  sicca  rupees  per  annum 

to  be  disposed  of  by  His  Majesty  to  such  charitable 

purposes  as  should  be  advised. 

Ml".  Tinncij,  K.C.,  and  Mr.  Pemherton,  K.C.,  for 
the  Appellants. 

Mr.  Tinney,  K.C. : 
In  consequence  of  the  Order  for  the  consolidation  of 
the  appeals  presented  in  the  case  of  the  Mayor  of 
Lyons,  and  the  next  of  kin  of  Major-General  Martin, 
the  Appellants  appear  here  by  the  same  Counsel.  This, 
though  a  seeming  disadvantage  (for  we  must  argue 
some  points  of  the  case  in  the  alternative),  is  in  reality 
none,  for  by  a  process  familiar  in  France,  though  not 
known  to  us,  the  interest  of  the  City  of  Lyons  and  the 
next  of  kin  of  the  late  Major-General  Martin  have  been 
united,  an  arrangement  being  made  imder  the  authority 
of  the  sign  manual  of  the  King  of  France,  that  whatever 
benefit  shoidd  accrue  to  either  party  by  the  decision 
of  the  Court,  shall  be  for  their  mutual  advantage. 
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These  appeals  arise  upon  the  constmction  and  efitect  183G. 

of  the  very  long  and  complicated  Will  of  Major-Gene-  al^yok  of 

ral  Claude  Martin^  a  Frenchman  by  birth,  domiciled  ^^^^ 

at  Luchiov).  in  the  territories  of  the  Kin";  of  Omle.  but,  F.ast  India 

.                        .                                           •      r\  Company. 
nevertheless,  in  the  service  of  the  East  India  Com- 


pany, who  was  possessed  at  the  time  of  his  death  of  a 
very  large  real  and  personal  estate,  both  in  Europe  and 
in  the  East  Indies^  and  wliicli  he  has  bequeathed  chiefly 
for  charitable  piu'poses. 

The  suits  and  proceedings  which  have  been  insti- 
tuted to  establish,  and  caiTy  into  effect  the  pro^dsions 
of  this  "Will,  are  very  fidly  stated  in  the  papers  in  the 
appeal,  and  the  question  now  comes  before  this  Court 
upon  two  several  appeals  against  the  proceedings,  and 
decree  of  the  Supreme  Coui't  of  Calcutta^  \\])on  the 
hearing  of  those  suits. 

Upon  the  effect  of  those  proceedings,  thi'cc^  points 
arise  : — 1.  Whether  the  law  of  England  as  to  aliens, 
applies  to  real  estates  in  Calcutta^  so  as  to  prevent  the 
lands  of  Major- General  Jlartin  passing  by  his  Will :  2. 
Whether  the  College  of  Constantia  House,  in  Lucknoiv^ 
without  the  territories  of  the  East  India  Company, 
can  be  established  by  the  Supreme  Coui't  of  Calcutta  : 
and  3.  "VMiether  the  various  legacies  bequeathed  by 
Major- General  Martin^  are  charged  on  the  real,  as  well 
as  the  personal  estate. 

If  this  Coiu"t  should  be  of  opinion  in  the  affirmative 
on  the  first  point,  and  should  hold  with  the  Court 
below,  that  Major-General  Martin^  being  an  alien,  was 
incapable  of  devising  his  lands,  and  consequently  that 
those  situate  in  Calcutta  cannot  pass,  then  a  question 
will  arise  between  the  Crown  and  the  East  India  Com- 
pany, as  to  whom  such  lands  revert.  With  that  ques- 
tion, hoTj'evcr,  the  Appellants  have  nothing  to  do,  it 
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1836.        being  tlieii'  business  only  to  insist  before  your  Lord- 
Mayor  of    sbips,  tliat  no  forfeiture  has  occiuTed  in  consequence 
t;/         of  alienage,  either  to  the  Crown,  or  the  East  India 
East  India  Company. 
Company.  -ttt-h  -,       - 

With  regard  to  the  second  point,  whether  the  legacy 

given  to  establish  the  College  of  Constantia  House  is 
capable  of  being  carried  into  effect,  the  Appellants 
insist,  that  from  the  evidence  in  the  Coiu't  below,  it  is 
clear  that  it  cannot ;  but  if  your  Lordships  shall  be  of 
a  contrary  opinion,  a  question  will  then  arise  to  whom 
the  funds  in  question  belong.  The  Mayor  of  Lyons 
contends  that  they  must  fall  into  the  general  residue, 
while  the  Appellants,  the  next  of  kin,  claim  an  exclu- 
sive title  to  them  ;  and  the  Crown,  or  the  Advocate- 
General,  on  the  other  hand,  insists  they  must  be  ap- 
propriated to  some  other  charitable  scheme. 

In  the  third  place,  respecting  the  residuary  estate^ 
the  question  is,  to  whom  the  residue  belongs,  whether 
wholly  to  the  next  of  kin,  or  whether  so  much  as  is 
real  estate  is  vested  in  the  heir-at-law,  or  whether  the 
whole,  both  real  and  personal,  is  not,  by  the  tenns  of 
the  Will,  to  be  divided  among  the  several  charities 
mentioned  by  Testator ;  if  that  be  so,  then  so  much 
as  would  go  to  the  Lucknow  charity,  must  go  to  the 
heir-at-law,  so  far  as  it  is  real  estate,  and  to  the  next 
of  kin,  so  far  as  it  is  personal.  These  are  the  points 
which  arise  in  this  case,  which  it  is  now  my  duty  to 
bring  successively  before  the  Court. 

I.  "With  respect  to  the  law  of  alienage  applying  in 
this  case,  it  is  obvious  that  the  point  has  been  an  after 
consideration.  ]S"o  one  who  reads  the  Will  of  Major- 
General  Martin^  can  doubt  that  he  was  not  an  English- 
man ;  the  fact  of  his  being  a  Frenchman  was  notorious 
to  all  India :  and  in  one  of  the  earlier  decrees  made 
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in  these  suits,  an  inquiry  is  actually  dii-ected,  to  ascer-       IS36. 
tain  who  is  the  heir  of  Major-Greneral  Martin,  accord-    Mayor  of 
ing  to  the  English  law,  and  a  declaration,  that  in  case         ^^^^^ 
the  Will  of  the  Testator  should  be  found  not  to  have  East  India 

-  ,  COMPA>T. 

been  executed  according  to  the  Statute  of  Frauds,  that 
portion  of  real  estates  of  Major- General  Martin,  which 
is  situate  in  Calcutta,  is  declared  to  belong  to  his  heir- 
at-law,  according  to  the  English  law. 

It  is  quite  clear,  therefore,  that  neither  the  Supreme 
Court  or  the  East  India  Company,  or  any  other  person 
interested  in  the  question,  ever  thought  of  raising  the 
objection  of  alienage  at  that  time ;  but  let  us  see  to 
what  the  objection  amounts.  The  general  principle 
applicable  to  this  question,  is  stated  by  Mr.  Justice 
Blackstone*  and  the  principles  there  stated  do  not 
merely  apply  to  what  we  call  civilized  countries,  but 
even  to  such  as  are  in  a  state  of  semi-barbarity,  inha- 
bited, as  our  possessions  in  America  were,  by  the  wild 
Indians,  which,  though  not  inliabited  countries,  in  the 
general  sense,  are  countries  nevertheless  having  inha- 
bitants, and,  therefore,  ha\ing  some  sort  of  law  of  their 
own,  and  consequently  the  English  laws  only  prevail 
to  the  extent  to  which  they  have  been  positively 
introduced. 

Now,  we  submit,  that  the  English  law  of  alienage 
has  never  been  introduced  into  Calcutta.  Xo  Act  of 
Parliament,  no  Charter  mentions  it,  but  I  gather  that 
there  is  some  notion  that  if  the  English  law  relating 
to  real  property  is  found  to  prevail,  then  you  are  to 
presume  that  the  English  law  prevails  in  all  other  re- 
spects, and  that  it  is  upon  this  assumption,  that  it  is 
contended,  that  the  law  of  aKenage  has  been  introduced. 

The  case  of  Freeman  v.  Fairlie,^  decided  by  Lord 

*  Comms.  Yol.  i.  p.  107.  f  Seejjosf,  p.  305. 
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1836.        LtjndJiurst  in  1828,  for  the  first  time  determined  that 
ISIAYOR  OF    houses   and   lands  in    Calcutta  are   of   the  nature  of 
^     Lyons      fj-eehold   jDroperty,    that   is  as   between   subject   and 
East  India  subiect;    that  is  the  only  authority,  and  if  relied  on  as 
establishing  that  the  whole  system  of  tenure,  accord- 
ing to  English  law,  prevails  in  India,  will  be  found  to 
be  very  far  short  of  such  a  conclusion. 

By  the  Act,  21  Geo,  III,  c.  70,  which  was  passed 
to  explain  and  amend  the  13  Geo.  Ill,  c.  63,  under 
which  the  Supreme  Court  of  Calcutta  was  erected,  the 
laws  and  usages  of  the  Mahomedans  and  Gentoos,  are 
recognized  and  reserved,*  although  the  law  of  England 
is  in  many  respects  introduced  as  between  Europeans 
>•  and  Englishmen  resident  at  Ccdcutta.  !N"ow,  assuming 
the  law  of  alienage  to  apply  to  those  subject  to  the  Eng- 
lish law,  is  Major-General  Martin,  a  Foreigner,  not  resi- 
dent within  the  jui'isdiction  of  the  Supreme  Court,  or 
even  within  the  territories  of  the  East  India  Company, 
to  be  deemed  an  Englishman,  and  made  liable  to  the 
jurisdiction  of  the  Suj)reme  Court,  for  the  purpose  of 
incurring  f orfeitiu'e  of  his  estate  ?  Such  a  law  is  too 
palpably  unjust  to  prevail.  We  admit  he  might  be 
subject  to  the  criminal  law,  because  he  was  in  the  ser- 
vice of  the  Company,  and  might  be  summoned  within 
the  jurisdiction  of  the  Court,  but  that  could  not  affect 
his  personal  status,  or  his  civil  rights.  Let  the  Coiu't 
look  at  the  extent  of  injustice  which  the  doctrine 
contended  for  would  work;  here  is  a  gentleman,  a 
Foreigner  by  birth,  but  domiciled  in  the  East  Indies^ 
acquiring  a  large  fortune,  and  induced  to  invest  it  in 
the  country  in  which  he  is  residing ;  every  facility  is 
given  him  ;  he  is  permitted  to  purchase  lands,  to  hold 
them  when  purchased,  unmolested,  and  without  any, 
even  the  most  distant,  supposition,  that  immediately 

*  Sec.  17. 
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on  liis  death,  the  Government  of  the  eountiy  which       i^^^- 

has  thus  afforded  him  protection  and  enconi'agement,    Mayor  op 

will. turn  round  and  lay  claim  to  his  estate,  on  the         \^^^ 

"rround  that  he  was  an  alien,  and  could  not  acquii-e  East  Ixdia 

...  .  Company. 

lands  ;  it  is  admitted  that  the  lands  in  Calcutta  were 

legally  conveyed  to  him,  and  the  decree  of  the  Court 
below  involves  this  palpable  absui'dity  ;  that  the  real 
estate  in  Calcutta  is  declared  not  to  pass  by  "Will, 
though  the  Will  itself  is  declared  to  be  well  executed 
to  pass  real  estate.  What  confines  the  law  of  alienage, 
if  it  prevail  at  all,  to  the  district  of  Calcutta  only  ? 
The  teniu'e  of  the  real  estate  at  Luchioio  and  Calcutta^ 
must  be  the  same,  if  the  law  of  Enr/land  prevails  re- 
specting the  descent  of  real  estates,  which  the  decree 
declares,  without  distinction,  to  be  well  demised  ac- 
cording to  the  Statute  of  Frauds. 

But  the  right  of  the  Cro^vn  to  the  real  estates  of 
aliens,  exists  only  in  those  colonies  whore  the  English 
laws  have  been  exclusively  established  ;  and  neither 
English  tenures  nor  the  English  laws  of  real  property^ 
have  ever  been,  by  Treat}",  Charter,  Statute,  or  custom 
established  or  inti'oduced  into  the  to^m  of  Calcutta  or 
the  Presidency,  except  as  respects  British  subjects. 

There  can  be  no  escheat  until  office  found,  there 
must  be  a  record  to  entitle  the  Crown  to  claim  :  there 
is  no  process  analogous  to  the  wi'it  of  inquiiy,  and  no 
Court  of  Exchequer  into  which  the  wi'it  can  be  re- 
turned ;  the  absence  of  all  machinery,  shows  the  object 
it  is  intended  for  does  not  exist. 

II.  As  to  the  establishment  of  the  College  of  Con- 
stantia  House,  at  Luchioto.  It  appears  from  the 
Master's  report  of  the  3rd  February^  1830,  that  he  was 
imable  to  determine  whether  the  foimdation  and  es- 
tablishment of  the  CoUege  could,  with  reference  to  the 
VOL.  I  D 1 
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1S3G.        sanction  and  disi^ositlon  of  the  Lvchioiu  Government, 

Mayor  of    be  carried  into  effect,  there  not  being  before  him  suffi- 

\°^^      cient  evidence  to  decide ;  bnt  as  no  further  evidence 

East  India  ^as  likelv  to  be  obtained,  he  attaches  the  correspon- 

OOMPANY.  .  . 

dence  relating  to  it,  between  the  Company's  Secretary 
and  Attorney,  and  Mr.  RicJcetts^  the  British  Eesident  at 
LiicJcnotu.  To  this  part  of  the  Mastei-'s  report,  an  ex- 
ception was  taken,  and  having  been  allowed,  a  further 
correspondence  takes  place  between  the  Attorney  to 
the  Company,  and  the  Government  secretary,  the  re- 
sult of  which  is,  that  the  Governor- General  intimates 
that  he  is  willing  to  undertake  the  execution  of  the 
trusts  of  Major- General  Marthi's  Will,  respecting  the 
establishment  of  Constantia  House  College  at  LucknozVj 
and  expresses  his  readiness  to  cany  the  same  into  effect. 
Kow,  the  question  is,  whether  this  is  sufficient  to 
satisfy  your  Lordships,  that  this  charity  can  be  literally 
and  actually  established.  The  amount  of  the  evidence 
is,  that  the  King  of  Oude  has  no  objection  to  the 
establishment  of  the  College  ;  that  is,  so  far  as  respects 
the  educational  part  of  it,  for  he  expressly  objects 
to  any  foundation  for  the  relief  of  prisoners.  What 
certainty  is  there  that  he  may  not  change  his  mind  to- 
morrow ?  In  order  to  enable  a  Coui't  of  Equity,  whicli 
the  Supreme  Court  is,  to  carry  a  charitable  trust  into 
execution,  it  must  be  satisfactorily  shown  to  the  Coiu't, 
that  it  has  the  means  of  carrying  the  intention  of  the 
Testator  fully  into  eff'ect.  In  the  case  of  The  Provost^ 
Bailiffs^  S(c.^  of  Edinhurrfh  v.  Auhreij*  the  Court  of 
Chancery  held,  that  they  could  not  order  the  distribu- 
tion of  a  legacy  to  be  applied  to  a  charity  in  Edinburgh  ; 
and  there  being  a  specific  devise  to  the  Plaintiffs, 
Lord  Ilardivicke  directed  the  funds  to  be  handed  over 
■^*  Ambler,    236. 


ON    APPEAL    FROil   THE    EAST  INDIES.  235- 

to  them,  as  trustees,  to  be  applied  as  they  thought  fit :        1^36. 
here  there  is  no  bequest  of  the  sum,  to  carry  this  cha-    Mayor  of 
rity  into  effect,  to  the  Executors,  which  would  make  ^/ 

them  trustees,  and  enable  the  Court  to  direct  the  fund  ^^ast  I>-dia. 
to  be  paid  to  them  :  they  have  accounted,  and  been  dis- 
charged, and  have  nothing  more  to  do  with  the  funds 
of  the  Testator.  It  is  impossible  to  consider  the  Go- 
vernor-General as  capable  of  Carrying  the  charity  into 
effect,  the  establishment  and  continuance  of  the  cha- 
rity being  entii-ely  at  the  will  and  pleasure  of  the  King 
of  Oude.  We  submit,  therefore,  that  this  legacy  cannot 
take  eft'ect ;  and  the  question  then  arises,  what  be- 
comes of  the  fund  ? 

Upon  this  point  it  is  neccssaiy  to  inquire  what  is- 
the  law  of  this  country  with  respect  to  charitable  be- 
quests. In  Moggeridge  v.  Thakwell*  this  question  is 
very  fully  discussed,  upon  a  review  of  all  the  cases  pre- 
viously determined;  and  the  result  of  Lord  Eldoii's  judg- 
ment is,  that  where  there  is  a  general  indefinite  purpose, 
not  fixing  itself  upon  any  object,  the  disposition  is  in 
the  King,  by  sign  manual ;  but  that  where  the  execu- 
tion is  to  be  by  a  trustee,  with  general  or  some  objects- 
pointed  out,  there  the  Coiu't  will  take  the  administra- 
tion of  the  trust.  Xow,  I  take  this  as  apparently  being 
the  most  strong  of  any  case  against  the  position  I  am 
contending  for.  It  must  be  observed,  that  previous  to 
that  case,  the  principle  of  the  law  was  somewhat  dif- 
ferent,— Corhyii  V.  French^'f  Attorneg-General  y.  Bishop 
of  Oxfonl,%  Attorney- General  v.  Boulthee.^  But  ad- 
mitting the  law  as  laid  down  by  Lord  Bldon,  the  ques- 
tion arises  here,  fii'st,  whether  there  is  enough  to 
establish  a  general  charitable  intention  ;  and  secondly, 
supposing  there  to  be  sulfiicient  evidence  of  such  in- 
*  7  Ves.  36.  ]  4  Yes.  418.  +  1  Bro.  C.C.  444,  note.  §  2  Yes.  J.  380. 
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185(3.        tention,  whether,  where  the  object  of  that  intention  is 

Mayor  of    to  establish  a  charity  in  a  Foreign  country,  the  King 

^^v^^       by  his  sign  manual  can  apply  the  funds,  or  the  Lord 

East  I^-DIA  Chancellor,   as  the  Keeper  of  the  Kincr's  conscience, 
Company. 

can  carry  such  intentions  into  effect.     What  power  has 

the  Crown  or  the  Coui't  of  Chancery  to  enforce  com- 
pliance with  the  Testator's  intentions  ?  "Where  there  is 
a  person  to  receive  the  fund  bequeathed  for  a  Foreign 
charity,  the  Court  directs  it  to  be  paid  to  that  person, 
and  the  execution  of  the  trust  is  with  that  party  ;  but 
where  there  is  no  hand  to  receive  the  fund,  and  the 
Court  is  called  upon  to  give  the  intention  of  the  Tes- 
tator effect,  then  the  question  is,  how  is  the  Court  en- 
abled to  do  so  ?  This  is,  I  believe,  a  new  question.  If 
a  trustee  intervened,  or  if  the  King  of  Oude  was  himself 
willing  to  receive  the  fund,  there  would  be  no  difficulty ; 
but  the  question  really  is,  how  can  the  Supreme  Com-t, 
or  the  Governor-General,  carry  this  trust  into  effect, 
so  as  to  satisfy  the  intentions  of  the  Testator  ? 

This  is  no  case  for  the  application  of  the  doctrine 
of  cf/-]jres,  for  the  whole  charity  must  fail  for  want  of 
power  to  execute  it.  There  is  no  general  charitable 
intention  to  be  found  in  this  Will :  by  the  first  article, 
a  fund  is  to  be  set  apart  to  accumulate,  the  interest  of 
which  is  to  be  applied  by  the  Executors,  "  as  they  would 
devise  with  themselves,  and  with  the  best  advice  they 
could  receive  ;"  this  is  not  such  a  charitable  intention 
as  any  Court  can  execute ;  a  permanent  fund,  the  in- 
terest of  which  is  to  be  applied  to  some  charity,  but  as 
soon  as  the  interest  ceases  to  increase,  then  there  is  an 
end  to  the  charitable  application  of  it.  With  respect  to 
the  sum  of  4,000  sicca  rupees  given  to  liberate  pri- 
soners, if  that  sum  is  not  requisite,  it  is  directed  by  the 
Testator  to  accumulate.     The  King  of  Oude  having  re- 
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piidiated  this  gift, the  acciimuhition  becomes  indefinite,        i'^^^- 
and  though  not  subject  to  the  Thcllusson  Act,*  which    Mayor  of 
applies  only  to  England^  this  Court  will  not  cany  such  ^^^  " 

directions  into  effect,  but  will  vacate  the  trust  and  ■^(^,JmpSy^ 
declare  the  fund  to  form  part  of  the  residue. 

III.  The  onl}^  remaining  question   is,  whether  this 
is  a    mixed    fund.     In  respect    to  this,  the  original 
decree  of  the  Court  below  is  insufficient,  not  directing 
an  inquiry  to  ascertain  the  nature  and  tenure  of  the 
lands  possessed  by  the  Testator,  besides  those  situate 
in  Calcutta;  the  consequence  is,    that   the  Supreme 
Court  is  in  entire  ignorance  on  this  subject,  and  yet, 
notwithstanding,  provides  to  make  a  decree  affecting 
all  the  Testator's  lands,  and  giving   special  directions 
concerning  them,  without   reference  to  their  nature, 
extent,  or  tenure.     The  same  objection  applies  to   the 
declaration  that  Major- General  Martin^  at  the  time  of 
his  death,  had  no  relations  of  the  whole  blood ;  the  only 
finding  of  the  Master  is,  that  certain  parties  are  his 
next  of  kin,  but  that  does  not  preclude  the  possibility 
that  he  has  an  heir ;  in  spite,  however,  of  these  mani- 
fest defects,  and  the  imperfect  information  possessed 
by  the  Supreme  Court,  it  has  appointed  its  own  Officer 
receiver  of  the  real  estate,  and  has  taken  possession  of 
all  the  funds  directed  to  accumulate,  and  which  are  the 
subject-matter  of  dispute.      This  is  a  most  unusual, 
and,  I  submit,  irregular  practice.      With  regard  to  the 
objection  taken  by  the  officers  of  the  Cro^wn,  that  these 
lands  being  devised  to  superstitious  uses,  are  within 
the  Statute  of  Mortmain,  as  I  do  not  know   whether 
that  argument  is  to  be  relied  on,  I  shall  reserve  all 
observations  upon  it   to  my  reply ;  presuming  only, 
that  if  the  Statute  of  Mortmain  be  applicable  to  the 
*  39  &  10  Geo.  Ill,  c.  98. 


238  CASES   IX   THE    ITaVY    COUNCIL 

iwsM.       £f^^.f,  j/irJics,  it  must  also  be  to  Ireland  and  Scotland, 

Mayor  or    whioli  lias  never  yet  been  held.  < 

Lyons 

V. 

East  India  Mr.  Pcmbcrton^  K.C. : 

There  are  but  two  points  upon  which  I  shall  trouble 
the  Court : — 1.  As  to  the  Testator's  character  of  an 
alien ;  2.  As  to  the  bequest  to  the  Luchioiv  charity. 
The  first  is  one  of  the  utmost  importance  ;  it  applies 
not  only  to  this  property,  but  to  a  very  large  portion 
of  the  land  in  Calcutta^  Avhich  is  in  the  hands  of  aliens. 
It  was  first  broached  in  182G,  in  the  Supreme  Court,  in 
an  action  of  ejectment,  Doe  deni.  Pouchelette\,  Stanshurt/j 
Executor,  when  the  lessor  of  the  Plaintiif ,  appearing, 
by  the  evidence,  to  be  a  French-born  subject,  was 
nonsuited,  the  objection  being  taken,  not  by  the 
Counsel  or  j^artics  in  the  action,  but  by  the  Court 
itself,  and  nonsuit  entered  thereon,  notwithstanding  a 
motion  was  subsequently  made  on  the  part  of  the 
Plaintiff,  to  set  aside  the  nonsuit.  This  is  the  only 
instance  that  the  records  of  the  Supreme  Court  contain, 
wherein  the  rights  of  aliens  to  hold  or  convey  real 
estate  in  Calcutta  has  ever  been  impeached ;  but  that 
decision,  at  the  most,  admits  the  principle  only  as 
between  subject  and  subject,  and  by  no  means  decides 
.  that  such  a  rule  prevails  between  the  subject  and  the 
(Vowu,  which  depends  upon  the  prerogative  attaching 
to  the  King,  as  superior  Lord  of  the  fee,  and  not  upon 
the  tenure,  or  the  status  of  any  particular  individual. 

But  there  is,  besides,  this  peculiar  difficulty  in  the 
position  now  insisted  on,  that  it  is  made  applicable  to 
British  subjects  alone.  It  is  admitted  that  both  Ma- 
homedans  and  CTcntoos  may  hold  lands,  according  to 
their  own  laws,  and  then  the  law  of  escheat,  docs  not 
attach;  but  when  lands  are  in  the  possession  of  a 


I 
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Fi'encliman,  although  a  British  subjeot,  they  become     ^  ^'^•'^'^• 
liable  to  escheat,  he,  in  fact,  being,  by  reason  of  his    Mayor  of 
being  an  alien,  incapable  of  holding  or  transmitting  ^/  ^ 

theni.  East   Isbia 

LOMPA^•Y, 

Such  a  proposition  is  upon  the  face  of  it  untenable. 
It  presumes  a  partial  and  not  a  general  application  of 
the  law  of  forfeiture  ;  if  it  does  not  apply  to  Maho- 
medan  or  Gentoo  aliens,  why  should  it  to  French,  Ar- 
menian, or  Dutch  ?  It  is  said  that  the  case  of  Freeman 
V.  Fairlie^  affords  the  principle  for  this  doctrine,  and 
that  the  circumstance  of  lands,  in  Calcutta,  being  held 
by  a  Pottah,  which  is  there  alluded  to,  shows  that  they 
are  of  feudal  tenure,  and  subject,  therefore,  to  the  su- 
perior Lord,  as  owner  of  the  foe  :  no  such  principle  is 
to  be  discovered  in  the  judgment  of  Lord  Lymlhurst ; 
in  that  case  it  is  expressly  stated  by  him,  that  it  ap- 
pears upon  the  very  face  of  the  Pottah,  that  it  is 
nothing  more  than  a  fiscal  regulation,  introduced  for 
the  pm-pose  of  collecting  the  tribute  to  which  the  land 
is  subject.  Sir  Henry  Russell,  formerly  one  of  the 
Judges  of  the  Supreme  Coiu-t,  whose  opinion  is  cited 
by  Lord  Lyndhurst^  states  that  it  is  no  evidence  of 
title,  which  the  form  of  it  confii-ms.  But  the  case  of 
Freeman  v.  Fairlie  goes  much  further ;  for  in  refen-ing 
to  what  are  denominated  the  permanent  Regulations 
relative  to  Calcutta,  the  noble  and  learned  Judge  nega- 
tives the  assumption,  that  the  Crown  ever  had  any 
feudal  title  to  land  in  India. 

It  is  not  very  clear  Avhether  the  title  of  the  Crown 
arises  from  escheat,  because  there  is  no  owner  of  the 
property,  or  in  some  other  way.  Mr.  Justice  Blackstone 
says, — "  Aliens  also  are  incapable  of  taking  by  descent, 
or  inheriting  :  for  they  are  not  allowed  to  have  any  inhe- 
ritable blood  iu  them  ;  rather  indeed,  upon  a  principle 
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1836.        of   national   or   civil  policy,   tlian  upon  any  reasons 
Mayor  of    strictly  feudal.'^*     The  title  seems  to  accrue  to  the 

^^^^'^       superior  Lord  by  escheat ;  so  that  if  the  land  be  Copy-a 
East  Ixdia  hold,  it  would  "'o  to  the  Lord  of  the  Manor,  and  not 
the  Crown  ;  and  if  that  be  so,  there  is  an  end  to  the 
question  here,  for  the  Crown  does  not  pretend  to  be 
the  feudal  Lord  of  the  territories  in  the  Uast  Indies.     -| 
In  Bombay^  the  land  is  at  this  day,  granted  to  be  ' 
held  of  the  Manor  of  East  GreemuicJi.     It  is  clear,  from 
the  authorities  ah-eady  cited,  that  the  natives  in  the 
East  Indies^  possessed  laws  of  their  o^n,  respecting 
property,  before  they  became  subject  to  the  Crown  of 
Enr/land ;   the  laws  of  England^  therefore,   can  only 
prevail  there,  to  the  extent  to  which  they  have  been 
introduced,  by  Charter  or  usage,  and  the  question  then 
is,  has  this  law  of  forfeiture,  as  applicable  to  aliens, 
ever  been  so  introduced  ?     The  right  of  aliens  to  possess 
lands,  was^  never  questioned  till  the  j^car  1826.  13y  the 
Mahomedan  law,  existing  at  Calcutta,  previous  to  its 
acquisition  by  the  English,    aliens  domiciled  in  the 
country,  were  entitled  to  hold  houses,  lands,  and   real 
estate,  and  to  sell,  bequeath,  and  transmit  the  same,  to 
their  heirs  or   others,  not  being  alien  enemies,  in  like 
manner  as  personal  estate ;  and  since  the  first  establish- 
ment of  the  English  at  Calcutta,  aliens  of  all  nations 
have  been  encouraged  to  settle  there,t  and  have  accord- 
ingly acquired  real  estate,  so  that  a  large  proportion  of 
the  land  in  Calcutta  is  at  this  time   held  by  aliens,  or 
persons  deriving  title  through  aliens.    Since  the  estab- 
lishment of  the  Supreme  Coui't,:]:   lands  so  held  have 
been  recognized  and  dealt  with  by  the  Coui-t.  In  1815, 

*  Bla.  Com.,  vol.  ii.  p.  249. 

t  See  Charter,  24tli  Sept.,  13th  Geo.  I. 

X  March  26th,  1774,  14th  Geo.  III.,  c.  60,  see.  13. 
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the  Court  admitted  the  Will  of   Galriel  Vrigiion^  an        1836. 

alien  born,  and  a  subject  of  the  King  of  France^  and  Mayor  of 
in  the  Will  so  declared,  to  probate,  and  permitted         ^^^^ 

possession  to  be  taken  of  the  lands  and  houses  in  Cal-  ^^^t  i>t)ia 

■*■  .  COMPASY. 

cutta^  thereby  bequeathed  by  the  devisees  and  legatees. 
In  Emin  v.  Emin,  in  ISIG,  the  Coui't  assigned  dower 
to  the  widow  of  an  Ai-menian.  These  are  instances 
fi'om  the  records  of  the  Court. 

By  the  Charter,  othJune^  1753,  granting  a  corpora- 
tion, composed  of  a  Maj'or,  and  nine  Aldermen,  to 
Madras,  Bombajj,  and  Fort  William^  in  Calcutta,  it  is 
provided,  that  of  the  nine  Aldermen,  seven  at  least, 
shall  be  natui'al-born  subjects  ;  the  remaining  two  may 
be  foreign  Protestants,  the  subjects  of  any  other  Prince 
or  State  in  amity  with  the  King. 

Xow,  the  King  cannot  grant  letters  of  denization, 
except  by  Letters  patent ;  and  without  letters  of  deni- 
zation or  natm-alization,  an  alien  cannot,  m  this  country, 
hold  lands ;  nor  can  the  Crown  grant  a  licence  to  an 
alien  to  hold  an  office  of  trust ;  and  yet,  in  the  Charter 
of  1753,  not  only  are  aliens  entitled  to  form  part  of 
the  coi'poration,  but  by  a  subsequent  clause,  the  Pre- 
sident, or  any  three  of  them,  two  of  whom  may  be 
aliens,  are  empowered  to  hold  Quarter  Sessions,  and 
to  try  all  offences  except  high  treason  ;  so  that  an  alien, 
who  it  is  said  cannot  hold  lands,  or  execute  a  trust,  is 
by  this  Charter,  expressly  invested  with  the  highest 
functions  of  justice — that  of  administering  the  criminal 
law  of  the  country. 

II.  With  regard  to  the  validity  of  the  bequest  to 
Lucknow  College,  the  question  is,  here  is  a  bequest  for 
a  specific  chaiity,  can  that  charity  be  established? 
That  the  gift  is  specific,  no  doubt  can  be  entertained ; 

YOL.    I.  E  1 
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1836.        the  particularity  with  which  the  Testator  dii'ects  the 

Mayor  op    foundation  and  endowment  of  Constant ia  House,  leaves 

^^^^      no  room  to  contend  that  he  has  evidenced  a  general 

East  I^^>IA  charitable  intention.     Then,  can  this  specific  bequest 
Compact.  .  ■'■      . 

be  executed  ?     The  Master,  by  his  report,  assumes  it 

cannot ;  that  report  is  confirmed,  and  is,  therefore,  con- 
clusive ;  but  the  Court  takes  upon  itself  at  the  hearing, 
to  direct  a  new  reference  for  fiuther  inquiry  and  infor- 
mation, and  impoimds  the  fund,  appointing  its  own 
Officer,  the  Accountant- General,  Eeceiver.  The  Master 
subsequently  finds,  that  though  the  Supreme  Court 
cannot  give  effect  to  the  Testator's  intention,  yet  that 
the  Governor  in  Council  can  ;  how,  he  does  not  say  ; 
but  upon  that  finding,  the  Court  proposes  to  pay  the 
whole  fund  over  to  the  Governor-General,  to  be  ap- 
plied by  him  as  he  may  think  proper ;  for  the  moment 
the  Court  parts  with  the  fund,  all  control  over  it  is 
gone. 

K'ow,  to  what  does  this  proceeding  amount,  but  to 
a  confii'mation  of  the  Mastei-'s  original  finding,  that 
the  Court  cannot  cany  the  bequest  into  effect  ?  And 
what  right  have  the  Court  to  deal  with  the  fund 
if  they  cannot  caiTy  the  bequest  into  effect ;  or  if  they 
cannot  apply  it  as  the  Testator  dii'ects  ?  Then,  not 
being  capable  of  being  applied  to  the  specific  object,  is 
it  to  go  as  cy-pres  ?  This  principle  of  the  doctrine  of 
cy-pres^  has  been  already  fully  argued ;  it  is  not  capable 
of  being  applied  where  the  bequest  is  specific,  and  can- 
not, therefore,  operate  here.  The  consequence,  there- 
fore, is,  that  it  must  fall  into  the  residue,  and  be  divided 
between  the  Mayor  of  Lyons  and  the  next  of  kin, 
according  to  the  arrangement  entered  into  between 
them. 
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Mr.  Serjeant  SpanJcie^  and  IVIr.  E.  J.  Lloyd^  for       i«^- 

the  East  India  Company.  Mayok  of 

Lyons 

Mr.  Serjeant  SpanJcie :  East  India 

.    .  .  _       _     .         Company. 

We  appear  here,  not  as  original  parties  to  the  siuts, 

in  the  Court  below,  but  as  representing  the  East  'India 
Company,   who,  in  consequence    of    the    decision  of 
that  Court,  claim  an  interest  in  the  property  in  ques- 
tion, and  by  the  arrangement  already  alluded  to,  have 
been  made  Eespondents  upon  this  appeal.      The  ques- 
tion now  submitted  to  the  Coui't,  is   one  of  infinito 
importance,  not  in  consequence  of  the  value  of    the 
lands,  for  they  are  of   comparatively  small   account, 
but  as  afiecting  a  veiy  large  portion  of  the  territories 
in  the  East  Indies.     The  population  oi' Calcutta  is  the 
most  mixed  of  any  in  the  world ;  Portuguese,  French, 
Armenians,  besides  natives,  most  of  whom  would  be 
aliens,  under  the  laws  of  England^  and  yet  have  been    • 
accustomed  to  transfer  lands,  the  title  to  which  has  now 
become  insecure,  by  reason  of  the  new^'decision  of  the 
Supreme  Coiu*t.      It  is  admitted,  on  all  hands,  that  if 
the  English  law  of  alienage  applies  to  lands  in  the  East 
Indies,  it  must  operate  in  this  case ;  the  only  question, 
therefore,  is,  whether  that  law  has  been  introduced. 
The    principles    which    govern    the  establishment  of 
English  law  in  oui-  Colonies,  are  to  be  found  in  Lord 
Mansfield^ s  judgment,  in   Camidhell  v.   Hall*  and  in 
Chalmer's  opinions,  f  and    the    whole    question  must 
turn  upon  how  much  of  the  English   law  has  been 
introduced    into    Calcutta;    and    this    must    depend 
upon    the    force    and    effect  of   the  Charters,  which 
have  at  various  times  been  given  to  the  East  India 

*  1  Oovp.  201.  Loft.  6.55.        t  Yol.  i.,  194.  il.  Vol.  ii.,  3634. 
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1836.        Company,  and  which  it  will  be  necessary  briefly  to 
Mayor  of    examine. 

^y^^  It  is  perfectly  well  known  that  Calcutta  was. obtained 

East  India  ^^y  the  East  India   Company,  by  piu'chase  from  the 
proprietors,  who  were  the  Zemindars  ;  and  by  an  in- 
denture dated  22nd  July^  1702,  the  old  Company  con- 
veyed to  the  new  Company,  amongst  other  possessions, 
Fort  William,  in  Bengal,  and   the  factories  of  Chutter- 
nuttee,  with  a  large  territory  thereto  belonging :  which 
conveyance  was  recognized  and  confirmed  by  the  award 
of  Lord  Godolphin,  of  the  29th  September,  1708.     In 
1726  the  first  Charter  for  incorporating  the  Mayor  and 
Aldermen  at  Madras-patnam,  Bombay,  and  Calcutta,  and 
for  erecting  a  Mayor's  Coui't,  and  other  Courts,  at  each 
of  those  settlements,  was  granted  by  King  George  II. 
In  that  Charter  it  is  recited, — "  that  the  United  Com- 
pany have,  by  strict  and  equitable  distribution  of  jus- 
tice, within  the  towns,  forts,  factories,  and  places  be- 
longing to  the   said   Company,  in  the  East  Indies  and 
other  parts,  very  much  encouraged,  not  only  our  own 
subjects,  but  likewise  the  subjects  of  other  Princes, 
and  the  natives  of  the  adjacent  countries,  to  resort  to 
and  settle  in  the  said  towns,  forts,  factories,  and  places, 
for  the  better  and  more    convenient  canying   on   of 
trade ;  "  and  it  then  proceeds  to  establish  a  Court  of 
Oyer  and  Terminer,  and  provides,  among  other  tilings, 
that  the   juries  there  assembled  should  consist  of  the 
principal  inhabitants  of  the  place,  without  saying  any- 
thing of  theii'  being  the  King's  subjects, — an  omission 
which  is  found  also  in  the  subsequent  Charter  of  1753, 
and  which  is  an  important  fact,  when  we  are  consider- 
ing how  much  of  the  English  law  has  been  introduced 
into  that  country.     In  consequence  of  the  dispersion 
of  the  Mayor  and  Aldermen,  and  the  dissolution  of 
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tlieii*  aiitliority  by  the  occupation  of  Madras  by  the        1836. 
French,  previous  to  the  Treaty  of  Aix-la-Chapelle,  a    mlwor  of 
new  Charter  was  granted  in  1753,  re-erecting  the  body         ^^^^ 
coi-porate,  by  the  name  of  "  The  Mayor  and  Alder-  East  i>^dia 
men  of  Madras-pabiam^^  Trhich  was  to  consist  of  a 
jMayor  and  nine  Aldermen,  of  whom  seven  at  least, 
together  with  the  mayor  for  the  time  being,  should  be 
natiu-al-born  subjects,  and  the  remaining  two  might  be 
foreign  Protestants,  the  subjects  of  any  other  Prince  or 
State  in  amity  with  the  Kin^:'.     It "  ^^7i.  constitutes  a 
Court  of  Oijer  and  Terminer  and  G^     should^^y?  com- 
posed of  the  Mayor  and  any  tAVO  of^e  di stricken,  and 
provides  that  the  jury,  should  cCiiiinistered  principal 
inhabitants  of  the  district,  empowered  to  tr;  the  same 
oaths  as  are  administered  ii-^n  latives  ofd  the  c'^» . '■ 
Coiu't  is  empowered  to  tiy  ^^^^elves,  ^^p^  suit.'^'be- 
tween  Indian  natives  c  ^  Macr  ^'^^^Sch  are  ^3^e  de- 
termined by  themselve;,  *  r  to  theii-  own  law, 

tv  conf eri 
unless  they  should  choo^       .         ,.it  to  the  judgment 

>"~  .<)f  the  Coiu't.  ^^^«+  Q 

-vcy  .  .  erect  a  v^ 

ci.  Besides  the  authority  c^  same  y^'5'  ^^^  Charter,  the 
^"^^enpany   were,   by  ^^enty-foui;'' the   Xabob,   8ereja 
^^  Mah^  A.D.  175T.oj^j^r,(ijoinin;o  erect  a  mint,  and 
|tv<^    "S'-ji  money  in  Calcutta ;  arjutp.  the  samg  year,  they 

\  acquiix'd  a  Penvannah  for  the  Twenty-fou-^s  '*ergunnahSj  . 
\  which  is  a  District  immediately  adjoinin/^;^^'^»'i^«;  so 
•>;■  that,  at  the  time,  instead  of  Calcutta  be^^^^'^^^J-of  the 
teiTitories  of  the  King  of  England^  it  w;  '^  a  under  a 
native  Prince,  by  a  Company  of  Mera  ~ -<^,  paying  a 
tribute  in  the  shape  of  a  sort  of  qn+.-rent.  At  the 
period  we  are  now  spealdng  of,  the  Eui'opean  popu- 
lation was  inconsiderable,  neither  fixed  or  permanent, 
but  constantly  changing,  and  consisted  rather  of  tra- 
velling Merchants,  and  persons  within  theii'  employ, 


18^5    thtr.  or  ary  f i:: -d  or  stationary  body,  wad  the  lavrs 
Mayor  of  English  tenure  then  prevailed,  it  would  have  been  ira-  ^ 
Lyons   possible  to  carry  them  into  effect,  as  it  is  probable 
V,     that,  in  case  of  intestacy,  no  such  person  as  the  heir 
East     -at-law  would  have  been  to  be  found  in  the  country;  bu' 
India  Co  in  truth,  as  far  as  the  law  of  tenure  existod,  the  Hahc 
medan  must  have  prevailed. 

The  natural  course  is  to  consider  the  law  of  real 
property  according  to  the  iaoe  lex  loci  in  the  East  Ind- 
ies; that  then  would  be  the  Mahomedan  Law:  and  the  in- 
troduction of  the  English  law  would  not  be  to  the  same 
extent  in  a  Country  conquered,  as  Jamaica,  or  ceded, 
where  the  law  of  the  mother-country  becomes,  ex  con- 
cessu,  the  law  of  the  saHntiy  Company.  In  such  case, 
the  law  previously  existing  is  8b  bs2.ula  i!aza,  and  the 
ne\i  law  prevails  to  its  full  extent.  The  prevalance  o: 
such  a  law  in  India,  has  never  been  heard  of  till  the 
recent  de^jision  of  the  Supreme  Court  of  Calcutta.  At 
Madras,  it  has  not  even  yet  been  introduced,  all  real 
piXDperty  being  held  there  to  be  chattels  only,  and  pas 
-ed  and  transferred  by  instruments  used  for  the  con- 
veyance of  chattels. 

But  having  briefly  examined  the  nature  of  the  gene^ 
ral  Charters,  we  come  now  to  that  of  1774,  for  erectin, 
a  Supreme  Court  of  Judicature  at  Fort  William:  and 
this  T-dll  require  particular  notice.  E^  the  I3th  Qeo. 
III.,  c.  63,  s. 13,  his  Majesty  was  empowered  by  Gharte 
or  Letters  Patent,  to  establish  a  Supreme  Court  at  For 
'filliam,  and  the  world  of  that  section  show  the  parti- 
cular caution  with  which  it  was  intended  this  introduo 
tion  of  the  English  law  into  Calcutta  should  apply.  T 
section  first  alludes  to  the  Charter  of  1753,  granted 

George  II.,  wriich  it  states "does  not  sufficiently  p 

vide  for  the  due  administration  of  justice  in  such  man 
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ner  as  the  state  and  condition  of  the  Company's  Presi-       ^^36. 

dency  of  Fort  William  in  Bengal^  so  long  as  the  said  Com-    MLvyor  of 

pany  shall  continue  in  the  possession  of  the  temtorial  „/ 

acquisitions  before  mentioned,  do  and  must  require :"  '^^^'^  India 

^  ,  Co:u;pA2fY. 

and  it  then  proceeds  to  empower  the  Kmg  to  erect  the 

Supreme  Court  at  Fort  William^  which  is  declared  to 
have  ''  full  power  and  authority  to  exercise  and  per- 
form all  Civil,  Criminal,  Admii-alty,  and  Ecclesiastical 
jurisdiction ;"  and  "  to  form  and  establish  such  rules 
of  practice,  and  such  rules  for  the  process  of  the  said 
Coui't,  and  to  do  all  such  other  things  as  shall  be  found 
necessary  for  the  administration  of  justice,  and  the  due 
execution  of  all  or  any  of  the  powers,  which,  by  the 
said  charter,  shall  or  may  be  gi'anted  and  committed 
to  the  said  Court ;"  and  declares  such  Court  to  be  a 
Coui't  of  Eecord,  of  0>jer  and  Terminer  and  Gaol 
Delivery.  Kow,  this  is  not  an  absolute  introduction  of 
the  English  law,  but  only  siib  modo,  that  is,  as  long  as 
the  C^ompany  shall  continue  in  possession  of  the  tem- 
tories  there  enumerated,  and  the  Company  is  at  the 
same  time  made  the  medium  for  the  introduction  of 
such  parts  of  the  English  law,  as  is  capable  of  being 
applied  to  the  East  Indies.  That  it  was  a  qualified  in- 
troduction is  plain,  from  the  circumstance,  that  up  to 
this  moment  the  trial  by  juiy  does  not  exist  except  in 
criminal  cases.  How  then  can  it  be  ai'gued  that  the 
feudal  law  of  tenui-e,  vnih  all  its  various  incidents  and 
circumstances,  which  never  can  exist  in  that  country, 
has  been  introduced  ?  In  a  subsequent  Statute,  21  Geo. 
III.,  c.  70,  passed  to  explain  the  13th  Geo.  III.,  it  is,  by 
the  17th  section,  provided,  that  the  Supreme  Court 
shall  determine  all  actions  and  suits  against  the  in- 
habitants of  Calcutta^  in  the  case  of  Mahomedans 
and  Gentoos,  by  their  own  laws  and  usages,  reserving 
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^^^^^  to  tliat  class  which  constituted  the  largest  portion  of 
Mayor  of  the  inhabitants  of  Calcutta^  their  own  peculiar  laws 
^;/  and  customs :  by  the  23rd  section  of  the  same  Act, 
"^CompSy^^  the  Governor- General  and  Council  are  empowered  to 
frame  regulations  for  the  Provincial  Courts  and  Coun- 
cils, which  form  a  Code  of  laws  for  the  regulation  of 
the  whole  system  of  jurisprudence  to  be  administered 
within  the  jurisdiction  of  the  Supreme  Coui-t.  By  the 
3rd  section  of  the  38th  Eegulation  of  1793,  made  in 
pursuance  of  this  Act,  provision  is  made  for  allowing 
aliens  to 'purchase  and  hold  lands,  subject  to  the  sanc- 
tion of  the  Governor-General,  and__Council :  this  regu- 
lation expressly  recognizes  the  pre^dous  Eegulation  of 
8th  June,  1787,  which  was  for  the  same  purpose,  and 
the  effect  of  which  has  been,  that  almost  all  the  land 
in  the  3Iofussil,  has  been  held  by  Foreigners.  Let  us 
see,  however,  to  what  extent  the  laws  of  England,  as 
regards  real  property,  have  been  inti'oduced  into  Cal- 
cutta. In  Gardiner  v.  Fell*  it  was  held,  for  the  first 
time  in  tliis  country,  that  in  order  to  pass  lands,  held 
in  Calcutta,  by  Will,  the  "Will  must  be  executed  ac- 
cording to  the  Statute  of  Frauds.  The  Master  of  the 
Eolls,  in  his  judgment,  aliades  to  the  case  of  Freeman 
V.  Fairlie,  which  was  then  pending,  and  in  which  a 
commission  had  been  issued  to  ascertain  the  rules  of 
descent  which  prevailed  in  Bengal.  That  case  has 
been  since  decided,  and  I  understand  it  only  affirms  the 
principle  before  established,  by  decreeing  that  lands  in 
Calcutta,  being  of  the  nature  of  fi^eehold,  descend  to 
the  heir.  It  does  not  decide  them  to  be  freehold,  but 
only  of  the  nature  of  freehold ;  that  is,  so  far  as  respects 
the  right  of  the  heir-at-law  to  succeed  to  them.  The 
adoption  of  oiu-  form  of  conveyance  by  lease  and  re- 
*  1  Jac.  &  Walk.  22,  S.  C.  2  Wills  32,  and  &QQpost,  299. 
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lease  is  no  evideucc  of  tlie  teniu'e  of  property  there ;        i^^e. 
for  it  has  been  introduced  entii*ely  to  prevent  forgery,    Mayor  op 
and  vtithout  relation  to  that  assurance.     By  the  Char-         ^^^^ 
ter  of  1774,  all  lands  in  Calcutta  are  liable  to  be  se-  East  I^^)IA. 
questered,  and,  after  judgment,  may  be  held  for  the 
payment  of  the  debts,  and  such  is  the  common  course ; 
and  it  has  been  held  that  as  the  lands  are  liable  to 
debts  in  the  jDOssession  of  a  Testator,  under  the  provi- 
sion gi™g  the  Supreme  Com-t  ecclesiastical  jui-isdic- 
tion,  they  are  also  liable,  in  the  hands  of  the  Executor. 
Isow  the  greater  portion  of  the  lands  in  Calcutta  are 
derived  thi'ough,  or  immediately  fi-om,  an  Executor, 
and  consequently  that  construction  of  the  Charter  be- 
comes of  great  importance  and  constant  application, 
and  was  not  interrupted  imtil  the  9th  Geo.  IV.,  c.  33, 
which  enacts  that,  whenever  any  British  subjects,  or 
persons  not  being  Mahomedans  or  Gentoos,  shall  die 
entitled  to  any  real  estate  in  IncUa^  such  estate  shall 
be  deemed  assets  for  the  pajTnent    of  debts  ;  and  the 
expression  seems  to  recognize  other  than  British  sub- 
jects, and  woidd  include  therefore  French  or  Portu- 
guese, whose  lands  arc  thus  made  liable  for  the  pay- 
ment of  debts,  as  before  held  under  the  Charter  of 
1774,  and  the  lands  treated  as  chattels,  upon  which 
execution  is  to  be  levied,  as  upon  an  ordinary  judg- 
ment.    So  much  only,  therefore,  of  the  English  law  as 
relates  to  chattels  is  introduced  by  this  Statute.     We 
insist,  then,  that  there  is  no  English  law  in  Calcutta^ 
constituting  that  species  of  real  property,  upon  which 
the  prerogative  of  the  Cro"s\Ti  coidd  attach,  and  which 
would  make  it  unlawful  for  an  alien  to  hold  it. 

Having  ah'eady  shown,  that  under  the  Ecgulations, 
an  alien  may  hold  lands,  it  must  be  presumed  that 
Major-General  Martin^  an  Officer  in  the  Company's 
VOL.  I  F  1 
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1836.        service,  held  those  lands  of  which  he  was  possessed  iv 

Mayor  of    the  Ilofiissil,  with  the  sanction  and  permission  of  the 

^,/        Governor-General  and  Council,  and  consequently  those 

East  Ixdia  lands  cannot  be  liable  to  escheat  to  the  Crown. 
Company, 

The  Will  being  properly  executed,  to  pass  real  estate, 

the   heir-at-law    is   "\\^holly   disinherited,    and   cannot 

claim  any  part  of  the  lands,  either  in  the  3fofussil,  or 

territories  of  the  King  of  Oucle,  and  the  whole  must 

be  applied  for  the   puiiDOses,   and   according   to   the 

direction,  of  the  Will. 

With  respect  to  the  presumed  eiTor  in  the  decree, 
the  highest  point  to  which  it  can  be  carried,  is,  that 
the  Court,  through  inadvertence,  confirmed  the  Mas- 
ter's report  of  1830,  which  it  aftei-wards  opened, 
without,  as  it  is  insisted  on  the  other  side,  directing  a 
re-hearing ;  but  the  hearing  on  further  directions  was 
a  re-henring  for  this  purpose,  and  the  Court,  having 
reserved  further  directions,  was  quite  competent  to 
make  them,  by  sending  the  case  back  to  the  Master. 

There  is  no  difiiculty  in  canying  the  Testator's  in- 
tentions respecting  the  College  at  Lucknom  into  effect. 
The  Master  so  finds,  and  it  is  apparent  on  the  face  of 
the  case  :  the  directions  in  the  Will  are  sufiiciently 
precise  and  intelligible  to  prevent  any  doubt,  and  the 
doctrine  of  ci/-prcs  has  no  application.  I  shall,  how- 
ever, leave  these  subjects  to  be  discussed  by  my 
learned  fiiend  who  is  to  follow  me,  and  conclude  by 
submitting  tliat  there  is  no  case  in  which  the  prei'oga- 
tive  of  the  Crown  can  attach  ;  but  that  if  the  law  of 
alienage  shall  be  held  to  prevail  in  the  East  Indies y 
and  to  be  applicable  here,  the  East  India  Company,  as 
exercising  the  supreme  authority,  and  enjoying,  under 
the  Grants  and  Charters,  the  exclusive  interest  in  the 
territories,  is  entitled  to  administer  the  charities  with- 
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out  infringing  on  the  King's  prerogative,   and  that       1836. 

they  ought  to  be  so  empowered.  Mayor  of 

Lyons 

Mr.  E,  J.  Lloyd  :  East  India 

Company. 
The  principles  governing  the  escheat  to  the  Crown, 

of  lands  held  by  aliens,  cannot  apply  in  this  case.  The 
history  of  the  establishment  of  British  dominion  in  the 
East,  and  the  origin  and  rise  of  the  Company's  power, 
clearly  shoAvs  that  only  so  much  of  the  English  law,  as 
was  necessary  for  the  protection  of  the  English  settled 
at  Calcutta^  has  been  introduced.  Accordingly,  from 
the  period  of  the  establishment  of  the  Supreme  Court 
in  1765,  down  to  the  year  1826,  no  such  claim,  as 
that  now  set  up  on  behalf  of  the  Crown,  to  lands  held 
by  an  alien,  has  ever  been  made  ;  on  the  contrary,  that 
Court  has,  by  repeated  and  successive  dealings  with 
lands  so  held,  recognized  and  acquiesced  in  such  pos- 
sessions, and  has  thus  given  a  sanction,  equal  to  the 
weight  of  judicial  decision,  to  the  legality  of  the  title 
of  aliens. 

The  right  of  aliens  to  hold  lands,  is  a  question  not  of 
tenure  but  of  sovereignty,  depending  wholly  upon  the 
personal  allegiance  due  to  the  Sovereign,  which,  un- 
like territorial  allegiance,  can  never  be  modified  or 
diminished,  but  must  always  continue  the  same  :  it 
becomes,  therefore,  necessary  to  inquire  whether  the 
sovereignty  of  the  Crown  of  England^  in  ihQEast  Indies ^ 
is  such  as  to  cbaw  with  it  all  the  consequence  of  per- 
sonal, as  well  as  territorial  allegiance,  or  whether  it  is 
not,  from  the  peculiar  circumstances  under  which  it  is 
placed,  subject  to  many  modifications. 

I.  -  The  history  of  the  successive  acquisitions  of  the 
territories  in  the  East  Indies,  shows  that  the  allegiance 
due  to  the  Crown  of  England^  must  be  of  a  modified  and 
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1836.        restricted  natiu'e.     Tlie  grant  to  tlie  Company  in  1699, 

Mayor  of    of  the  three  towns  of   CJiinsureh^  Chandernagore^  and 

^/  Chutternuttee  (now  Calcutta)^  was  as  proprietors,  not  as 

East  Ixdia  govereii^ns.     So  the  rio-ht  of  coinino;  oriven  in  1757,  wag 
Company.      .  ~  '^  "  "  ' 

in  the  name  of  the  Emperor  of  Mogul^  a  deputed  autho- 
rity, not  a  delegated  prerogative,  for  the  coinage  is  to  ^ 
this  day  issued  in  his  name.  In  the  same  year  the] 
Company  acquired  the  Twenty-four  Pergimnahs  as 
Zemindars^  that  is,  subordinate  chiefs,  not  absolute 
Sovereigns ;  and  in  1753,  they  obtained  the  grant, 
which  is  the  foundation  of  all  the  Sovereign  rights  they 
exercise  to  this  day.  Is^ow  this  grant  can  never  be  con- 
sidered as  passing  an  independant  sovereignty,  for  it 
was  derived  from,  and  is  at  this  day,  to  a  certain  degree, 
subordinate  to  the  Great  Moguls  and  can  cany  with  it 
no  rights  to  the  C^ro^\m  of  England^  but  such  as  were 
previously  possessed  by  the  Mogul^  and  are  contained 
in  the  grant  itself.  It  is  not  pretended  that  the  right 
of  escheat  was  ever  possessed  by  the  Mogul^  and,  there- 
fore, such  a  right  could  not  pass  by  the  grant ;  and 
not  being  in  the  grant,  nor  existing  previously  in  the 
country,  how  can  it  be  said  to  attach  on  the  land  when 
possessed  by  the  Crown,  who  is,  as  already  shown,  but 
the  subordinate,  and  not  the  absolute.  Lord  of  the  fee. 
The  Act  of  the  9th  Geo.  IV.,  cap.  33,  clearly  takes  this 
view,  for  it  speaks  of  others  than  British  subjects,  and 
makes  real  estates  in  the  hands  of  an  Executor,  assets 
for  the  payment  of  simple  contract  debts. 

II.  If  the  bequests  in  the  Will  of  Major- General 
Martin  are  general,  and  not  particular,  they  admit  the 
application  of  the  doctrine  of  cg-pres.  The  Attorney- 
General  V.'  Bishop  of  Oxford,  does  not  apply,  for  there 
was .  no  general  intention  indicated  by  the  Testator  in 
that  case,  and  the  particular  one  could  not  be  carried 
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into  effect.  But  wc  contend  that  the  particular  object  in        i^*^^- 
this  case  is  capable  of  being  effected,  and  if  that  be  not,     Mayor  of 
yet  there  is  snfRcient  general  intention  manifested  in  ,,/  "^ 

the  Will,  to  warrant  the  Court  applyinjir  the  doctrine  of  ^/^^'^  Ixt'ta 
cij-pres.     The  argument  on  the  part  of  the  Appellants 
is,  that  as  the  Master  has  found  that  at  the  period  of 
the  Testator's  death,  it  was  impossible  to  execute  the 
charitable  bequests,  therefore,  there  is  such  a  failure  as 
to  prevent  the  application  of  the  doctrine  of  cy-pres. 
But  it  appears  from  the  first  article  of  the  Testator's 
Will,  that  he  contemplated  many  objects  with  refer- 
ence to  the  establishment  of    Constantla  House,  and 
that  would  constitute  a  sufficient  general  purpose  of 
charity  to  bring  the  bequests  within  the  rule.     As- 
suming, therefore,  that  to  be  the  case,  the  Court  would 
have  no  difficulty,  if  the  .charity  of  Constantla  House 
failed,  in  applying  the  funds  to  other  charitable  pur- 
poses—  Attonwi -General  v.  Ironmongers'    Companjj* 
Avliich  was  decided  on  the  authority  of  the  Attorney - 
General  v.  The  Bishop  of  Llandaff.  In  both  these  cases, 
certain  sums  were  given  for  the  redemption  of  British 
captives  in  Barhary ;  and  that  object  having  failed, 
the  Coiu't  held,  notwithstanding,  that  the  fund  had 
received  the  impress  of  charity,  and  decreed  the  funds 
to  augment  other  charities  named  in  the  Wills ;  that 
is  a  sufficient  authority  for  applying  the  liberated  fund 
given  by  Major- General  Martlnio  establish  Constantla 
House,    in    augmentation    of    the    other   institutions 
directed  to  be  established  at  Calcutta  and  Lyons. 

With  respect  to  the  manner  in  which  the  Supreme 

Court  has  dealt  A^ith  this  case  on  the  re-hearing,  it  is 

objected,  that  the  Court  had  no  power  to  make  the 

reference  to  the  Master,  after  his  previous  report  had 

*  2  Myl.  &  Keen,  576. 
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1836.       been  confirmed.     Tliis  is   not  inconsistent  with  the 

Mayor  of    practice  of  the  Court  of  Chancery  here — Turner  v. 

Lyoks       Turner*  It  is  always  open  to  the  Court,  on  the  hear- 

East  Intoa  ing,  if  it  is  not  satisfied  with  the  Master's  report,  to 

direct  a  further  inquiry,  even  though  the  report  has! 

been  confirmed  ;    and  where   such  report  is   plainly 

contrary  to  the  evidence,  the  Court  would  be  boun 

to  take  such  a  coiu'se ;  and  tliat  which  it  could  do  on  a 

hearing,  it  is  equally  competent  to  do  on  a  re-hearing. 

By  the  decree  of  the  7th  Maij^  1831,  the  Supreme 

Court  declared  its  own  inability  to  carry  the  LucJcnoio 

charity  into  effect,  that  is,  upon  the  Master's  finding, 

which  was   confirmed ;   but   the  Master   not   having 

found  that  the  Go^Trnment  was  unable  to  carry  the 

charity   into   effect,    the   Court,    on    the   re-hearing, 

directs  that  inquiry,  and  u.pon  the  further  report  of 

the   Master,  declared   the    charity  capable   of  being 

executed  by  the  Government,  that  is,  not  inconsistent 

with  the  practice  prevailing  here. 

But  if  the  Master's  first  report  is  to  be  held  con- 
clusive, the  funds  must  remain  in  Court,  to  abide  the 
possibility  of  the  Luclcnoiv  charity  being  established, 
and  cannot  fall  into  the  residue,  as  contended  for  by 
the  Appellants  —  Attorney- General  y.  The  Bishop  of 
Chester, '\  The  charity  cannot  fail  for  want  of  a 
Trustee :  the  Court  will  supply  that.  With  respect 
to  the  residue,  if  the  Testator  has  impressed  the 
whole  of  his  estate  generally  with  a  charitable  object, 
the  residue  must  follow  the  same  course,  and  the  direc- 
tion for  accumulation  in  the  latter  clause  of  his  Will, 
must  be  referred  for  its  objects  to  the  former  part, 
where  he  expresses  his  intention  of  establishing  many 
charities  in  connection  with  Constantia  House. 

*  1  Swaust.  155.   See  authorities;  ih,        |  1  Bro.  C.  C.  444. 
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The  Attorney-General  (Sii-  John  Camphell\  and        ^'5'^^- 
the  Solicitor- General  (Sir  Robert  Mousey  Ro}fe\    Mayor  of 
for  the  Crown.  ^^^f^ 

East  I^-dia 

The  Attorney-General :  CoMPA>-y. 

The  only  question  we  feel  it  necessary  io  argue  on 
behalf  of  the  Crown,  is  that  which  is  placed  first,  on 
the  case  submitted  by  om-  predecessors  in  office,  re- 
specting the  effect  of  the  Testator,  Major-General 
Martin^  being  an  alien,  and  incapable  of  holding  lands  ; 
and  the  proposition  which  I  shall  submit  to  the  Court 
on  behalf  of  His  Majesty,  is,  that  the  sovereignty  of  the 
territories  held  by  the  East  India  Company,  is  in  the 
Crown  of  England^  and  that,  by  virtue  of  that  sove- 
reignty, upon  the  death  of  Major-General  Martin,  the 
real  property  of  which  he  jvas  possessed,  escheated  to 
the  Cro^Ti. 

The  importance  of  this  question,  though  oven-ated  as 
far  as  respects  this  individual  case,  is  considerable ;  for 
though  the  Crown  would,  in  case  yom-  Lordships  shall 
affii-m  my  proposition,  be  in  all  probability  ad\-ised  to 
grant  these  estates  for  the  cariying  into  effect  the 
general  intentions  of  the  "Will,  so  far  as  such  intentions 
are  capable  of  being  perfonned,  yet  inasmuch  as  very 
large  possessions  are  held  in  India  by  aliens,  it  will  be 
necessary,  should  the  decision  of  the  Supreme  Com^t  be 
upheld,  to  make  some  immediate  legislative  provision, 
against  the  inconvenience  which  would  otherwise  ensue. 

Kow  we  submit,  that  though  the  Crown  could  not 
have  taken  possession  of  Major-General  Martinh 
estates,  he  being  an  alien,  during  his  life,  without 
office  found,  yet  that  on  his  death  they  revert  abso- 
lutely to  the  Crown,  and  cannot  descend  to  his  heir. 

The  Kegulations  of  1793,  already  alluded  to,  show 
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1836.  fii^t  tlic  Goveruor-Gcnoral  in  C*oiiiicil  lias  the  power 

Mayor  of  of  permitting  or  proliibiting,  any  European  holding 

\°^'^  lands  v/ithiu  the  limits  of  the  to'WTi  of  Calcutta. 
East  India       The  Eei]rulations  are  made  under  the  powers  con- 

COMPANY.  .  ,  . 

ferred  by  Act  of  Parliament,  and  are  in  fact  equivalent 
to  Orders  in  Council  here ;  the  effect,  therefore,  of  this 
prohibition  to  Europeans  to  hold  lands  without  the 
licence  of  the  Governor-General,  would  make  such 
licence,  in  the  case  of  an  alien,  equivalent  to  letters  of 
denization  here  ;  and,  therefore,  unless  Major-General 
Martin  liad  obtained  such,  he  could  not  legally  hold 
lands  in  Calcutta. 

I.  The  law  disabling  aliens  from  holding  real  estates 
w^as  necessarily  introduced,  co  instantly  the  sovereignty 
of  these  territories  became  vested  in  the  Crown.  At 
that  period  the  natives  ap.d  inliabitants  became  sub- 
jects of  Great  Britain^  and  the  lands,  therefore,  in  their 
hands  did  not  become  liable  to  escheat. 

To  ascertain  the  power  of  the  Crown,  we  must  look, 
not  to  the  history  of  the  Company,  as  an  association 
of  Merchants  or  traders,  incorporated  for  the  purpose 
of  trade ;  but  to  the  legislative  enactments  and  decla- 
rations respecting  the  rights  of  the  Crown.  That  the 
sovereignty  of  the  territories  in  the  East  Indies  belong- 
ing to  the  Company,  is  in  the  Crown,  admits  of  no 
doubt:  the  53  Geo.  III.,  c.  155,  recites  that  the  privi- 
leges conferred  on  the  East  India  Company,  should  be 
without  prejudice  to  the  imdoubted  sovereignty  of  the 
Crown  of  the  United  Kingdom ;  and,  in  the  95th  sec- 
tion, it  is  provided  that  nothing  in  the  Act  contained 
shall  extend  or  be  construed  to  extend  to  prejudice  or 
affect  the  undoubted  sovereignty  of  the  Crown  or  the 
United  Kingdom,  &c.,  in  and  over  the  said  territorial 
acquisitions.     Now,  it  cannot  be  disputed  that  these 
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territorial   acquisitions   were    origiaally   obtained   by        i^^^- 
conquest,  and  it  must,  therefore,  be  taken  that  since    Mayoh  of 
the  13th  Geo.  Ill,  c.  63,  passed  in  1793,  the  Crown         ^^^"^ 
has  held  this  territory  in  full  soTereifmty.  ^^'^  Indu 

Admitting  the  general  position,  that  upon  the  con- 
quest of  a  Colony,  the  law  remains  unchanged  until 
the  will  of  the  Conquerors  is  exjoressed,  I  apprehend 
that  must  be  taken  as  between  subject  and  subject, 
not  as  between  the  Sovereign  and  the  subject,  and 
that  consequently,  be  the  government  of  the  con- 
quered Colony  what  it  may,  the  prerogative  law  is 
necessarily  introduced  to  an  extent  sufhcient  to  estab- 
lish, and  preserve  allegiance  between  the  Conqueror 
and  the  conquered  ;  of  this  nature  is  the  law  respect- 
ing ahens,  which  is  not  a  feudal  law,  as  contended 
on  behalf  of  the  Appellajits,  but  depending  upon  a 
principle  of  national  or  civil  policy,*  which,  while  it 
allows  aliens  to  have  property  in  all  that  is  moveable, 
prohibits  them  holding  lands,  because  they  owe  an 
allegiance,  not  to  the  Crown  of  England^  but  to  a 
Foreign  power.  The  law  of  alienage  has  been  estab- 
lished, therefore,  for  the  pui-pose  of  preserving  the 
allegiance  from  the  subjects  to  the  Crown,  and  not 
upon  the  feudal  system,  as  a  tenure  of  land. 

In  the  introduction  of  this  law  into  a  conquered 
Colony,  the  same  rules  must  apply  to  the  East  Indies 
as  to  any  other  Colony,  as,  for  instance  in  America^ 
and  there  it  is  admitted  that  aliens  cannot  hold 
lands. t  That  was  the  opinion  of  Sir  Fletcher  Norton^ 
in  1764.     Then  why  in /;if?/(z  if  not  m  Pennsylvania? 

II.  The  law  of  real  property  prevailing  in  England 

has  been  introduced  into  the  East  Indies^  and  the  law 

of  alienage,  being  incident  to,  and  parcel  of,  that  law, 

*  1  Bla.  Com.  372.        f  2  dial.  CoU.  of  Opinions,  364. 
VOL.   I.  G  1 
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1836.^  has  been  estaLlisliecI  with  it.     At  the  period  of  the 

Mayor  of  acquisition  of  the  territories  in  the  East  Indies ,  there 

^^  was   no   law   applicable   to    European   settlers.     The 

East  India  Gentoo  law  was  for  one  set  of  natives,  the  Mussul- 

COMPANY.  ' 

man  law  for  another ;  but  there  was  no  law  to  whichj 
Chiistians    could    conform ;    for    which    reason    the 
original   settlers   must   necessarily    have   carried   th( 
laws  of  England  "svith  them.* 

That  the  Eui'opean  settlers  have  so  felt  and  acted, 
is  evident,  from  their  having  adopted  our  forms  of 
conveyance,  by  lease  and  release,  availing  themselves 
of  the  Statute  of  Uses ;  and  the  Courts  holding  three 
witnesses  to  the  devise  of  lands  necessary,  have,  in 
the  same  way,  introduced  the  Statute  of  Frauds. 

But  it  is  not  merely  by  the  acts  of  the  European 
residents  themselves,  or  the  decisions  of  the  Supreme 
Courts,  that  the  English  law  has  been  introduced : 
the  Charters  granted  under  Acts  of  Parliament  from 
1773  doAvn wards,  all  establish  the  same  fact :  by  them 
Coui'ts  of  justice  are  established,  having  jui-isdiction 
over  all  persons,  mthout  discrimination,  -within  certain 
limits,  founded  on  the  same  principles  and  adminis^ 
trating  the  same  laws  as  prevail  in  the  King's  Court 
here.  Can  it  be  said,  that  is  not  an  introduction  of 
English  law  ?  The  application  of  the  law  of  this 
country  to  the  Ead  Indies  has  been  recognized  and 
enforced  in  our  own  country — Gardiner  v.  Fell,  Free- 
man V.  Fairlie.  If,  therefore,  the  law  of  real  property, 
as  prevailing  here,  is  introduced  into  India,  as  these 
authorities  establish,  the  heir,  to  take  property,  must 
be,  according  to  the  rule  of  law,  here ;  he  must  be 
born  mjure  matrimonia,  the  nearest  male  descendant  of 
the  whole  blood  :  that  would  exclude  the  party  claim- 
*  1   Clial.  Op.  104,  195. 
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ing  as  heir-at-law  to  Major- General  Martin,  if  he  died        ^^36. 

intestate,  for  the  Testator's  brother,  Louis  3Iartin,  was    Mayor  of 

only  of  the  half-blood.     But  Major-General  Martin         ^°^^ 

could  have  no  heii\  for,  not  havino:  received  letters  of  ^ff^  India 

,    ,  ,         .         .        -  Company. 

denization,  he  had  no  heritable  blood  m  him ;  he  was 

not  a  natural-born  subject,   and,  therefore,  the  land  is 

escheated  to  the  Crown,  that  is,   independent  of  the 

law  of  alienage. 

With  respect  to  the  objections  lu'ged  on  the  other 
side  :  first,  with  regard  to  allowing  Armenians  to  hold 
lands ;  that  was  in  pursuance  of  an  agreement  made 
between  the  Government  and  Company  of  Merchants 
trading  to  the  East  Indies,  of  22nd  June,  1638, 
whereby  it  was  agi-eed  that  Armenian  Merchants 
should  have  liberty  to  settle  in  any  of  the  Company's 
cities,  garrisons,  or  towns ;  and  to  buy,  sell,  and  pur- 
chase lands  and  houses.  Now,  independent  of  this 
agreement,  if  the  East  India  Company  intended  to 
abrogate  the  prerogative  of  the  Crown,  it  could  have 
no  legal  effect,  for  it  was  made  in  1688,  when  they 
were  mere  settlers  and  Merchants,  and  had  nothing 
like  a  Sovereign  power  or  authority. 

Then  with  respect  to  the  Charter  constituting  the 
corporation,  to  be  composed  of  a  certain  number  of 
Aldermen,  all  of  whom  need  not  be  British  subjects, 
no  real  property  qualification  is  required :  that  might 
have  given  ground  for  argument ;  but  as  it  is,  it  is 
only  a  Municipal  and  fiscal  regulation.  It  was  said 
also,  that  there  was  an  impossibility  of  granting  letters 
of  denization :  but  how  is  that  proved  ?  I  contend,  that 
so  far  from  such  being  the  case,  the  Statute,  9  Geo.  IV, 
c.  33,  has  expressly  pointed  at  such ;  when  it  permits 
British  subjects  and  "others  "to  purchase  and  hold 
lands  in  Calcutta,  such  others  must  be  those  who  can 
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1836.        legally  hold  them,  and  they,  if  aliens,   can  only  in 

Mayor  of    strictness  be  snch  as  have  acquired  letters  of  deniza- 

Lyons        ,• 
^  tion. 

East  India       Upon  the  authorities,   therefore,  in  this  country,  as 

well  as  in  India,  I  contend  that  the  Crown  is  entitled  to 

the  lands  possessed  by  Major- General  Martin  at  his 

decease,  and  that  this  Court  will  not  be  guided  by  any 

fancied   inconvenience  fi'om   establishing  and  giving 

effect  to  a  gi^eat  constitutional  principle. 

The  Solicitor-General : 

The  authorities  already  stated,  as  well  as  the  Charter 
giving  jurisdiction  to  the  Courts  to  hold  pleas,  real, 
personal  and  mixed,  all  conspire  to  prove  that  the  law 
of  real  property,  as  established  in  this  Countiy,  pre- 
vails in  India,  and  to  confirm  the  decision  of  Lord 
Lyndlmrst,  in  Freeman  v.  Fairlie;  and  if  such  be  the 
fact,  the  impracticability  of  aliens  holding  lands,  being 
a  parcel  of  that  law,  must  prevail  in  the  East  Indies 
also.  This  is  not  a  rule  of  teuui-e,  but  a  consequence 
of  the  royal  prerogative,  founded  upon  principles  of 
State  policy.*  Sherlefs  case  in  D?jcr'\  (where  it  is  said 
that  an  alien  cannot  piu'chase  Copyhold  lands,  because 
he  hath  no  power  to  retain  them,  unless  wholly  for  the 
King,  and  the  King  cannot  hold  of  any  one,  and,  there- 
fore, if  he  pui-chase,  it  must  escheat  to  the  Lord,)  is 
relied  upon,  as  opposed  to  the  doctrine  of  Lord  Coke ; 
but  that  case  is  not  good  law ;  it  is  questioned  when- 
ever cited.  If  an  alien  purchase  land,  it  escheats  to 
the  Crown  notwithstanding,  and  that,  even  though  it 
be  Copyhold. .  Holland'' s  case.ij: 

*  Co.  Lit.  26.     Calvin's  case,  7  Eep.  26. 

t  2  Dyer,  i44,  a.  \  Style's  Eeports,  p.  20. 
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The  grounds  upon  which  this  law  respecting  aliens        i^^^- 
rests,  are  stated  in  Holland? b  case,  by  Lord  Hale^  thus  :     Mayor  of 
— "  The  reason  wh}-  an  alien  may  not  purchase  lands  is,  ^/ 

because  that  the  Kinordom  might  not  be  impoverished  ^^'^  India 
thereby,  by  ti'ansporting  the  revenues  of  the  land  into 
a  Foreign  country,  and  putting  a  part  of  it,  under  the 
subjection  of  a  Foreign  prince  ;  it  is,  therefore,  a  reason 
of  State  policy,  applicable  as  well  to  the  territories  of 
the  Crown,  within  its  own  dominions,  as  those  situated 
In  our  Countries,  and  which  have  by  Conquest  or 
Treaty,  become  part  of  Its  possessions."  The  Statute 
32  Hen.  YIII,  c.  10,  s.  13,  concerning  strangers, 
enacts,  '' that  no  strangers,  except  denizens,  may  take 
any  lease  of  any  d,welling-house  or  shop,  within  the 
realm,  or  in  any  other,  the  King's  dominions,  part 
of  the  possessions  of  this  coimtiy." 

At  that  time,  Calais^  and  the  Korman  Isles,  Guern- 
sey and  Jersey^  were  part  of  the  possessions  of  this 
country  ;  could  it  be  contended  that  that  Act  did  not 
apply  to  thein,  as  well  as  the  British  Isles  ? 

The  opinion  of  Sir  Fletcher  Norton^  already  cited, 
shows  that  the  law  is  equally  applicable  to  all  Colonial 
possessions  of  the  Crown ;  the  Acts  of  Parliament  to 
which  he  refers,  the  13  Geo.  II,  c.  7,  and  2  Geo.  Ill, 
c.  25,  were  passed  with  a  view  of  encoiu-aging  Fo- 
reigners in  America,  but  they,  in  no  respect,  alter  the 
disqualifications  of  aliens  to  hold  lands,  without  letters 
of  denization,  or  some  equivalent. 

The  13  Geo.  Ill,  c.  14,  entitled,  "  An  Act  to  encou- 
rage the  subjects  of  Foreign  States  to  lend  money  upon 
the  security  of  fi-eehold  or  household  estates,  in  any  of 
His  Majesty's  Colonies,  in  the  West  Indies,  and  to 
render  those  securities,  granted  to  such  aliens,  effec- 
tual for  recovering  payment  of  the  money  so  to  be 
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1836.        lent,  by  sale  of  such  freehold  or  household  estates ;" 

Mayor  OF    was  passed  in  consequence  of  the  alarm  prevailing 

^/'       after  the  war  of  1763,  that  we  had  not  capital  suffi- 

East  India  cient  to  manage  the  transactions  in  our  Colonies.     It 
Company.  ,  ^ 

recites  that  doubts  had  arisen  whether,  as  the  law  then 

stood,  any  security,  in  the  nature  of  a  mortgage, 
granted  to  a  Foreigner  or  alien,  or  to  any  person  in 
trust  for  him,  could  be  made  effectual  against  such 
estate,  for  recovering  the  money  lent  thereon  ;  and 
that  no  Foreigner  or  alien,  as  the  law  then  stood,  could 
bring  or  prosecute  any  suit  for  the  recovery  of  money, 
in  any  Court  of  law  or  equity  within  His  Majesty's 
dominions,  at  a  time  when  the  State  of  which  such 
alien  is  a  natural-born  subject,  is  at  war  with  this 
Kingdom ;  and  then,  in  order  to  remove  such  doubts, 
and  to  encourage  Foreigners  to  lend  money  on  the  se- 
curity of  estates  so  situated,  it  is  enacted,  by  the  2nd 
section — "  That  in  case  of  non-payment  of  money  so 
lent,  suits  may  be  brought  at  common  law,  for  the  re- 
covery of  damages,  or  in  the  Court  of  Chancery  for 
the  Colony,  and  the  Plaintiff  shall  be  entitled  to  a  like 
remedy  for  recovery  as  a  British  subject ;"  and  by  the 
3rd  section,  power  is  given  to  the  Court  of  Chancery, 
to  order  sale  of  the  mortgaged  premises,  as  in  cases 
where  the  mortgagor  had  consented  to  a  sale. 

]N^ow  the  provisions  of  this  Statute  are,  not  that  an 
alien  is  to  take  possession  of  the  land  so  mortgaged, 
but  that  the  Court  shall  take  care  that  it  is  sold,  and 
there  is  no  authority  to  be  found,  more  distinctly  re- 
cognizing the  doctrine  respecting  the  inability  of  aliens 
to  hold  lands  in  our  Colonies,  than  in  the  enactments 
of  this  Statute ;  and  looking  at  the  state  of  the  law, 
anterior  to  the  passing  of  this  Act,  recognized  and 
recited  by  the  Act,  it  is  quite  clear  that  the  Legislature 
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intended  to  leave  this  doctrine  unimpeaclied,  and  by        i^^e. 
the  declaratory  part  of  the  Act,  have,  in  fact,  sti'eugth-    j^Lwor  ot 
ened  and  confirmed  it.  ^,' 

The  Act,  c.  25,  of  the  same  year,  which  was  passed  East  Ln-dia 
to  explain  the  two  former  Acts  of  the  13  Geo.  II,  c.  7, 
and  2  Geo.  Ill,  c*  25,  has  in  no  way  varied  the  effect 
of  the  previous  Act. 

With  regai'd  to  the  objections  lU'ged  by  the  Appel- 
lants, that  there  is  no  machinery  by  which  this  law 
can  be  carried  into  effect,  that  would  apply  equally  to 
many  of  oui-  Colonies,  for,  except  the  Supreme  Court, 
there  is  no  other  Couii;  of  Exchequer  ;  but  that  is  not 
a  ground  of  objection  which  is  .tenable ;  it  cannot  be  a 
bar  to  the  prerogative  of  the  Crown,  which  will,  if  it 
think  fit,  readily  create  means  to  enforce  its  claims,  if 
those  means  do  not  at  present  exist ;  then,  as  respects 
the  obtaining  letters  of  denization,  it  is  said  by  the 
Appellant's  Counsel,  that  no  such  letters  have  ever 
been  required  for  aliens  resident  in  Indicia  and  that 
there  is  no  mode  of  obtaining  such  :  that  again,  is  a 
fallacy  ;  letters  obtained  fi'om  the  Home  Office  here, 
would  be  just  as  good  for  the  piu-pose  of  holding 
lands  in  Lidia,  or  in  one  of  the  Colonies,  as  in  this 
countiy  itself ;  there  is  no  such  thing  as  partial  letters 
of  denization ;  they  are  in  their  very  nature  general, 
and  must  extend  to  all  the  dominions  of  the  Crown. 

It  is  not  fairly  put,  when  it  is  said  that  the  en- 
forcing this  rule  of  the  law  now,  is  a  breach  of  faith ; 
the  abstaining  from  such  a  claim  on  the  part  of  the 
Crown,  may  have  been  accidental,  and  probably  arose 
from  there  being  no  Crown  law-officer  in  the  Presi- 
dencies, the  Advocate-General  being  the  officer  of  the 
Company,  not  of  the  Crown;  but  the  absence  of 
asserting  the  prerogative,  is  no  bar  to  it,   when  it 
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1836.        comes  in  question,  and  those  who,  like  Major-General 

Mayor  of    Martin^  being  aliens,  having  purchased  lands  under  such 

^^^^      disabilities,  must  abide  the  consequences  of  their  own 

East  Ixdia  acts ;  it  is  an  evil,  which,  if  found  to  press  hard,  the 
Company.     -^      .  ,  ,         .  •  n-     i 

Legislature  can  remedy  without  difnculty. 

In  the  case  of  Gabriel  Vi'ignon^  cited  fi'om  the  re- 
cords of  the  Supreme  Court,  it  cannot  be  contended 
that,  because  no  claim  was  made  on  the  part  of  the 
Crown,  or  no  notice  taken  by  the  Supreme  Court,  the 
prerogative  of  the  Crown  is  ban-ed,  when  it  comes,  in 
another  case,  to  be  asserted  ;  the  case,  however,  proves 
too  much,  for  the  peace  with.  France  w^'b  only  in  1815  ; 
he  must  have  been,  at  the  time  of  making  his  Will,  an 
alien  enemy,  and  it  cannot  be  contended  that  an  alien 
enemy  could  have  any  legal  title  in  lands ;  the  same 
rule  applies  to  Major-General  Martin  ;  he  died  in  1800  ; 
either  it  must  be  presumed  that  he  obtained  letters  of 
denization,  or  he  was  an  alien  enemy,  and  as  such,  in- 
capable of  holding  lands.  The  Act  of  9  Geo.  IV,  c.  33, 
kno\\Ti  as  Mr.  Fergus-son'' s  Act,  has  been  fully  com- 
mented on  by  the  Attorney-General :  I  entirely  agree 
in  his  observations;  but  I  rely  especially  upon  the 
13  Geo.  Ill,  c.  14,  conceiving  that  no  sound  distinc- 
tion can  be  made  between  the  Colonies  of  the  Crown 
in  the  West  India  isles,  and  its  possessions  in  the  ter- 
ritory of  Asia ;  and  I  submit,  with  great  confidence, 
that  the  lands  of  Major-General  3fartin^  situate  in 
Calcutta,  or  within  the  Presidencies  of  Fort  William, 
or  the  provinces  subject  thereto,  are  forfeited,  and 
must  be  declared  to  have  escheated  to  the  Crown. 

Mr.  Tinney,  in  reply : 

The  inconvenience  of  applying  the  laws  respecting 
aliens  to  the  East  Indies,  is  admitted  on   all  hands,  but 
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the  law-officers  of  the  Crown  say  it  can  be  remedied,  by        i^^e. 
the  Crown  granting  the  funds,  in  this  particular  case,     Ma^ok  of 
to  the  objects  contemplated  by  Major-General  Martin         ^f^^ 

in  his  Will,  and  preventinc;,  by  lesislative  enactment,  East  i>-dia 

.       -1  •  •  n.       .         r>  ^  7        CoMPAI\"Y. 

a  similar  mconvenience  occui-rmg  again ;  and  they 
hold  out  a  reasonable  expectation,  that  that  course 
will  be  adoj)ted  here,  if  your  Lordships  shall,  in  this 
respect,  affirm  the  decision  of  the  Court  below. 

However  satisfactory  to  the  parties  such  a  promise 
may  be,  it  is  better  to  have  the  limits  of  this  branch 
of  law  well  defined,  for  it  is  impossible  to  say,  in 
what  cases  it  may  not  be  applicable,  if  allowed  here  ; 
it  is  admitted  that  the  rule  cannot  extend  beyond  the 
lands  in  Calcutta^  and  the  Mofussil\  the  lands,  there- 
fore, in  Lucknoiv,  are  not  affected  by  it. 

No  authority  of  any  kind  has  been  produced,  to 
show  that  the  escheat  to  the  Crown,  in  the  case  of 
alienage,  is  any  other  than  a  rule  of  Municipal  laAV ; 
if  it  were  otherwise,  it  would  prevail  in  other  countries 
than  England ;  in  the  Canadas^  therefore,  it  might  be 
expected,  but  there,  the  old  French  law,  the  Droit 
cTAuhaine^  which  repudiates  our  law  of  alienage,  pre- 
vails, and  though  at  his  death,  the  lands  of  an  alien 
go  to  the  Crown,  yet  he  can  hold  them  dui-ing  his 
life.  The  authorities  referred  to  by  Blackstone,  vol.  i, 
372,  confirm  this  view,  and  show  that  by  the  Civil 
law,  no  such  prerogative  as  that  contended  for,  existed. 
By  the  Mahomedan  law,  aliens  may  hold  lands.  The 
escheat  of  a  Copyhold,  in  the  possession  of  an  alien 
cannot  be  ;  it  is  contrary  to  the  case  in  Styles,  where 
a  beneficial  interest  in  Copyholds  was  seized  under 
inquisition,  and  the  judgment  was  removeas  manus ; 
the  Judges  said  that,  inasmuch  as  it  was  a  mere 
beneficial  interest,  the  legal  estate  could  not  go  to  the 
VOL.  I.  .  H  1 
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1836.        Crown,  and  from  that  time  to  this,  there  has  been  no 
Mayor  op    decision  touching  this  point  of  Copyhold  law. 

^  The  argument  on  behalf  of  the  Crown,  assumes, 

East  India  that  if  any  part  of  the  law  of  real  property  is  intro- 
duced,  the  law  respecting  aliens  must  necessarily 
follow  ;  that  is  not  a  sound  conclusion,  nor  is  it  war- 
ranted by  the  authorities  cited,*  it  must  appear  itselt 
to  have  been  introduced,  being  not  a  rule  of  tenure, 
but  a  municipal  regulation. 

The  Charters  of  Geo.  I  and  II,  recite  that  Foreign- 
ers have  settled  within  the  territories  belonging  to  tlie 
Company  ;  that  can  mean  nothing  else  than  that  they 
have  become  residents,  and  if  so,  purchasers  and 
o^vners  of  houses  and  lands ,'  the  Charter  under 
13  Geo.  Ill,  c.  63,  is,  in  fact,  the  first  introduction 
of  English  law  into  the  Uast  Indies  ;  but  it  is  chiefly 
for  the  purpose  of  establishing  Courts  of  justice,  that 
that  Charter  was  gi'anted,  and  nothing  is  said  in  it 
respecting  the  special  introduction  of  any  particular 
branch  of  the  laws  of  this  conntry.  It  provides, 
moreover,  that  such  Courts  shall  exist,  only  so  long 
as  the  Company  shall  continue  in  i^ossession  of  their 
territorial  acquisitions.  By  the  38  Eegulation  of 
1793,  sec.  3,  it  is  provided,  "that  no  European,  of 
whatever  nation  or  description,  shall  purchase  real,  or 
occupy  directly,  or  indirectly,  any  land  out  of  the 
limits  of  the  town  of  Calcutta,  without  the  sanction 
of  the  Governor- General  in  CounciL"  Now,  if  an 
alien  could  not  hold  lands  before  this  Eegulation, 
what  necessity  was  there  for  it  ? 

The  Act  of  the  9  Geo.  IV,  c.  33,  which  is  known  a» 
Mr.  FergussoTi's  Act,  and  which  makes  real  property  in 
th«   possession  of   Europeans  and   others,    not  being. 
*  I  Bla.  Com.,  108, 
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Mahonimedans  or  Gentoos,  assets  for  the  payment  of  1836. 
simple  contract  debts,  affords  the  strongest  argument  Mayor  of 
in  favour  of  the  Appellants ;  for  the  strained  construe-  ^^^^^ 
tion  which  has  been  attempted  to  be  given  to  the  word  East  Indu 
"  others,"  as  meaning  other  Eiu'opean  aliens,  who  have 
acquired  letters  of  denization,  and  for  which  the  Coun- 
sel for  the  Crown  are  indebted  to  the  suggestion  of 
the  Court,  can  never  be  supported ;  according  to  the 
English  law  of  alienage,  an  aKen  cannot  die  seised  or 
entitled,  but  the  words  of  the  Act  are — "  shall  die  seised 
or  entitled ;"  there  is  nothing  in  the  Act  to  distin- 
guish any  of  the  various  denominations  of  residents  in 
India,  not  being  Eiu'opeans,  ]\Iahomedans,  or  Gentoos, 
all  of  whom  are  included  under  the  word  "  others," — 
Parsee,  Armenians,  Burmese,  Frenchmen,  Chinese,  &c. 
With  respect  to  the  Act  of  Henry  VIII,  cited  by  the 
Solicitor-General,  that  is  strongly  in  my  favoui",  for  the 
words  they  used  are,  ^^  within  this  realm,  or  any  other  of 
the  King's  dominions."  Now  this  is  a  legislative  recog- 
nition that  the  Colonies  are  not  part  of  the  Kingdom, 
but  are  other  dominions,  and  Blachstone  says,  respect- 
ing those  territories  which  belong  to  the  Crown,  but 
which  are  no  part  of  the  Kingdom, — ■''  the  Common  law 
of  England  has  no  allowance ;  they  being  no  part  of 
the  mother  country',  but  distinct,  though  dependent, 
doniinions  ;"*  the  law  of  alienage,  therefore,  could  not 
prevail  in  them  at  ih&  time  of  passing  the  Act.  The 
Statutes,  13  Geo.  II,  c.  7,  and  2  Geo.  Ill,  c.  14,  and  25, 
only  prove  that  doubts  existed  with  regard  to  the  law 
of  alienage  in  our  American  Colonies,  and  were  passed 
to  encoui'age  Foreigners  to  make  loans,  by  provid- 
ing special  and  extraordinaiy  means  for  their  secu- 
rity. The  Solicitor-General's  argimient,  that  these 
*  Yol.  i.  108. 
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1836.       Acts,  either  directly  or  indirectly,  prove  that  aliens 

IVIayoe  of    could  not  hold  lands  in  our  Colonies,  is  not  supported 

°  '       by  the  extraordinary  remedies  there  given.     The  argu- 

East  India  ment  of  the  Attorney -General  is,  that  aliens  cannot 
Company.     ■,    ^ -\  i       i      •  ■      ^  •  • 

hold  lands  m  India,  because  they  haA'e  no  inheritable 

blood  :  they  cannot,  therefore,  transmit  them  :  but  that 
is  no  ground  of  objection;  a  Bastard,  in  this  country, 
has  no  inheritable  blood,  yet  no  one  doubts  but  that  if 
seized  in  fee,  he  can  transmit  his  estate  by  Will.  In 
what  respect  does  the  condition  of  Major- General 
Jfartin,  an  alien  by  birth,  but  admitted  and  declared  by 
the  decree  of  the  Court,  to  be  entitled  to  hold  lands  in 
India,  and  devising  the  same  by  Will,  differ  ?  Against 
the  finding  of  the  Court,  no  question  was  raised,  and 
it  cannot  now,  as  an  after  thought,  be  impeached; 
Major-General  Martin  must  be  presumed  to  have  been 
legally  entitled,  and  to  have  acquired  a  licence  to  hold 
lands,  in  pursuance  of  the  Eegulations. 

II.  With  regard  to  establishment  of  the  College  at 
Luchioiu :  The  rule  of  the  Court  of  Chancery  here  is, 
that  it  does  not  interfere  in  the  execution  of  a  Foreign 
charity ;  and  the  doctrine  of  cy-pres  does  not  apply  to 
such  cases.  The  Master,  after  a  second  reference,  has 
found,  that  the  Supreme  Court  cannot  carry  that  part 
of  the  Testator's  Will  into  effect ;  that  finding  is  con- 
firmed, and  a  decree  made  thereon :  that,  therefore,  is, 
in  effect,  a  declaration  by  the  Court,  that  the  charity 
cannot  be  established  ;  and  any  new  inquiry  is  in- 
consistent with  that  decree,  Morgan  v.  Evans*  But, 
suppose  it  otherwise,  how  can  the  Court  give  effect  to 
the  charity  ?  Upon  the  further  report  obtained,  the 
Master  finds,  that  the  Government  is  willing  to 
receive,  and  apply  such  sums,  as  the  Coiu't  shall  de- 
*  8  Bligh.,  N.  S.,  777,  797,  819. 
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cide,  applicable  to  the  charity.    In  the  first  place,  that      Jf^ 
is  not  a  finding,  that  the  Government  can  give  effect  to    Mayor  of 
the  charity  ;  and,  in  the  next  place,  if  it  were,  it  is  not  ^' ' 

such  a  mode  of  ^i^insr  effect  to  it.  as  the  Court  could,  ^-^^^  Ixdia 
or  ought  to,  sanction.  What  security  can  the  Court 
have,  that  the  charity  will  ever  he  established  ;  or,  if 
established,  will  be  permansnt  ?  The  Supreme  Court 
can  exercise  no  conti'ol  over  the  Governor- General ; 
nor  can  the  Government  ensui-e  the  existence  of  the 
charity  for  one  moment,  after  it  has  parted  with  the 
fimds.  The  case  of  Attorney- General  v.  Buhop  of 
Chester^  was  a  prospective  charity  :  the  fund  was  to  be 
applied,  if  a  certain  state  of  things  ever  took  pi  ice ; 
and  the  Court  necessarily  retained  possession  of  the 
iimd,  to  wait  the  happening  of  the  event  contemplated. 
That  is  not  the  case  here.  The  College  at  Lucknow  is 
not  to  be  established  upon  a  futm-e  contingent  event ; 
but  it  is  directed  to  be  foimded,  and  established,  imme- 
diately. In  the  Attorney- General  Y.  Lepine*  a  rever- 
sionary estate,  bequeathed  to  the  Minister  and  Church 
officers  of  a  parish  in  Scotland,  for  charitable  purposes, 
was  dii-ected  to  be  invested  in  stock,  in  the  name  of 
the  Accountant-General,  and  the  dividends  to  be  paid, 
fi'om  time  to  time,  to  the  minister  and  chiu'ch  officers 
of  the  parish :  but  the  Coiu'ts  of  Scotland,  ha-\dng  jiu'is- 
diction  to  administer  the  charity,  an  order,  confii'ming 
the  Master's  report,  in  approbation  of  a  scheme,  was 
reversed.  In  the  Attorney- General  v.  Stephens, '\  the 
Court  proceeded  only  so  far  as  to  appoint  a  Trustee  of 
a  fund  bequeathed  to  a  Foreign  charity  :  it  did  not 
pretend  to  appoint  a  scheme ;  but  simply,  upon  the 
well-known  principle  of  the  Com-t,  that  a  trust  never 
fails  for  want  of  a  Trustee,  it  appointed  one  in  the 
*  2  Swanst.  181.  f  3  Myl.  &  Keen.  347. 
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1836.        room  of  the  British  Consul-General  and  treasurer  of 

Mator  of    the  British  contribntiou  fund  in  Lisbon^  whose  office, 

^"^^       at  the  decease  of  the  Testator,  no  longer  existed.    That 

East  India  fg  wholly  inapplicable   to   the  case   now   before   the 
Company.  . 

Court.     There  is  no  want  of  a  Trustee  here,  because, 

in  fact,  there  is  no  trust  to  execute.  The  King  of  Oude 
does  not  claim  the  fund :  there  is  no  hand  to  pay  it 
to  :  it  must,  therefore,  fall  into  the  general  funds  of 
the  Testator,  and  form  part  of  the  residue.  The 
doctrine  of  cy-pres  cannot  be  applied  to  a  Foreign 
charity :  the  King's  sign  manual  cannot  operate  be- 
yond the  jurisdiction  of  the  King's  Courts :  there  is 
no  principle,  or  decision,  for  such  a  proposition.  Uponj 
the  authority  of  the  A  ttorne/j- General  y.  The  Ironmon- 
gers' Company^  the  third  part  of  the  residue,  set  apart 
for  the  College  at  Liichiow^  if  it  does  not  go  to  the 
next  of  kin,  must  go  to  augment  the  several  charities 
mentioned  in  the  Will.  The  Mayor  of  Lyons  would, 
in  such  case,  be  entitled  to  a  moiety  of  such  thii'd. 

22  February,  Lord  BrOUGHAM  : 

1837. 

^ '  The  first,  and  by  far  the  most  important,  question, 

brought  before  us,  in  this  case,  is,  whether  or  not  the 
Testator,  being  an  alien,  could  devise  his  real  property : 
in  other  words,  whether,  or  not,  that  portion  of  the 
English  law,  which  incapacitates  aliens  from  holding 
real  estates  to  theii*  o^Yn  use,  and  transmitting  it,  by 
descent  or  devise,  extends  to  Calcutta,  and  to  the 
MofiLssil. 

As  the  argument,  for  its  extending  to  Calcutta,  is 
very  much  stronger  than  that  for  its  extending  to  the 
Mofussil,  it  may  be  well  to  consider  the  former  in  the 
first  place. 

It  is  agreed,  on  all  hands,  that  a  Foreign  settlement, 
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obtained  in  an  inhabited  Country,   by  conquest,  or  by        1^36. 

cession  from  another  Power,  stands  in  a  different  rela-  Mayor  of 
tion  to  the  present  question,  from  a  settlement  made  by  ^^^^^ 

colonizinfir,  that  is,  peopling  an  uninhabited  Country.  -^^^^  India 

T  11  ^••11  1  T    •  P        CoilPANT, 

In  the  latter  case,  it  is  said,  that  the  subjects  oi 
the  Crown  carry  with  them  the  laws  of  England,  there 
being,  of  coiu'se,  no  Ie.v  loci.  In  the  former  case,  it  is 
allowed,  that  the  law  of  the  Coimtry  continues  until 
the  CVown^  or  the  Legislatui'e,  change  it.  This  dis- 
tinction, to  this  extent,  is  taken  in  all  the  Books :  it  is 
one  of  the  six  propositions,  stated  in  Campbell  v.  Hally 
as  quite  clear,  and  no  matter  of  controversy  in  the 
case.  And  it  had  been  laid  down,  in  Calvhis  case  ;  in 
Didton  V.  Howell  ;*  in  BlanJcard  v.  Galdij  (Salk  411), 
by  Lord  Holt^  delivering  the  judgment  of  the  Court ; 
and  nowhere  more  distinctly,  and  accurately,  than  in 
the  decision  of  this  Coiu't.f  Two  limitations  of  this 
proposition  are  added,  to  which  it  may  be  material 
that  we  should  attend.  One  of  these  refers  to  con- 
quests, or  cessions.  In  Calviti's  case,  an  exception  is 
made  of  infidel  countries;  for  which,  it  is  said,  in 
Button  V.  Hotvell^  that,  though  Lord  Coke  gives  no 
authority,  yet  it  must  be  admitted,  as  being  consonant 
to  reason.  But  this  is  ti-eated,  in  terms,  as  an  "  ab- 
surdity," by  the  Court,  in  Camphell  v.  Hall :  the  other 
limitation  refers  to  new  plantations.  Mr.  Justice  Black- 
stoneX  says,  that  only  so  much  of  the  English  law  is 
carried  uito  them,  by  the  settler,  as  is  applicable  to  their 
situation,  and  to  the  condition  of  an  infant  Colony. 
And  Sir  William  Grant^  in  TJie  Attorney- General  v. 
Stewart,^  applies  the  same  exception,  even  to  the  case  of 
conquered  or  ceded  territories,  into  which  the  English 

*  Shower,  Pari.  Ca.  24.  f  Anon.— 2  P.  Will.75. 

X  I  Bl.  Com.  lOG  §  2  Mer.  161. 
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1836.        Jaw  of  property  has  been  generally  introduced.     Upon 

Mayor  of    this  ground,  he  held  that  the  Statute  of  Mortmain  does 

^^^^       not  extend  to  the  Colonies  governed  by  the  English  law, 

East  India  unless  it  has  been  expressly  introduced  there ;  because 
Company.      .  ...  %.  ,.     . 

it  had  its  origin  m  a  policy  peculiarly  adapted  to 

cii"cumstances  of  the  mother  Country. 

Then,  is  Calcutta  to  be  considered  as  an  uninhabited  • 
district  settled  by  English  subjects,  or  as  an  inhabited 
district  obtained  by  conquest  or  cession  ?  If  it  falls 
%vithin  the  latter  description,  has  the  English  law,  in^ 
capacitating  aliens,  ever  been  introduced  ?  If  that  law 
has  never  been  inti'oduced,  has  there  been  such  an  in^- 
troduction  of  the  English  law,  generally,  that  those 
parts,  which  have  been  introduced,  di-aw  along  with 
them  the  law  touching  aliens  ?  An  answer  to  these 
three  questions,  if  it  do  not  exhaust  the  argument) 
seems  to  carry  us  sufficiently  near  to  the  conclusion  at 
which  we  seek  to  arrive ;  and  it  will  include  a  con- 
sideration of  the  only  reason  for  the  proposition  upon 
which  the  judgment  below  is  mainly  rested,  viz.^ 
that  the  royal  prerogative  extends  necessarily  and 
immediately,  to  all  acquisitions,  however  made,  and 
that  the  forfeiture  of  aliens'  real  estate  is  parcel  of 
that  prerogative. 

I.  The  district  on  which  Calcutta  is  built,  was  ob- 
tained by  purchase,  from  the  N^abob  of  Bengal,  the 
Emperor  of  Hindostaii' s  Lieutenant,  at  the  very  end  of 
the  17th  centuiy.  The  Company  had  been  struggling 
for  nearly  100  years,  to  obtain  a  footing  in  Bengal^ 
and  till  1696,  they  never  had  more  than  a  Factory  here 
and  there,  as  the  French,  Danes,  and  Dutch  also  had. 
Till  1678,  their  whole  object  was  to  obtain  the  power 
of  trading,  and  it  was  only  then  that  they  secured  it, 
by  a  Firman  from  the  Emperor ;  from  that  year,  till 
1696,  they  in  vain  applied  to  the  native  Government, 
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for  leave  to  fortify  their  Factory  on  the  Hoogley^  and  it      ^^f^ 
was  only  then  that  they  made  a  fortificationj  acting    Mayokof 
upon  a  kind  of  half  consent,  given  in  an  equivocal  ^,  '^^ 

answer  of  the  Xabob ;  encouraged  by  the  protection  East  India 
which  they  were  thus  enabled  to  afford  the  natives, 
many  of  them  built  houses,  as  well  as  the  English 
subjects ;  and  when  the  ISTabob,  on  this  account,  was 
about  to  send  a  Kadi  or  Judge,  to  administer  justice  to 
those  natives,  the  Company's  servants  bribed  him,  to 
abstain  from  this  proceeding.  Some  years  afterwards 
the  Company  obtained  a  grant  of  more  land  and  vil- 
lages from  the  Emperor,  with  renewed  permission  to 
fortify  their  Factories  ;  during  all  this  period,  tribute 
was  paid  to  the  Emperor,  or  his  officer,  the  Nabob ; 
first,  for  leave  to  trade,  afterwards  as  Zemindars^  under 
the  Emperor ;  and  in  1757,  the  year  memorable  for  the 
battle  of  Plassey^  the  Treaty  with  Jaffier  Allf/,  indemni- 
fying them  for  their  losses,  ceding  the  French  posses- 
sions, and  securing  their  rights,  and  binding  them  to 
pay  their  revenues  like  other  "  Zemindars^  Eight 
years  later,  they  likewise  received  from  the  native 
government,  a  grant  of  the  Dewanny^  or  receivership 
of  Bengal^  Bahar,  and  Orissa ;  and  of  theii-  subse- 
quent progress  in  power,  it  is  unnecessary  to  speak ; 
enousrh  has  been  said  to  show  that  the  settlement  of  the 

O 

Company  in  Bengal  was  effected  by  leave  of  a  regularly 
established  Government,  in  possession  of  the  Country, 
invested  with  the  rights  of  sovereignty,  and  exercising 
its  powers :  that  by  permission  of  that  Government, 
Calcutta  was  founded,  and  the  Factory  fortified,  in  a 
district  purchased  fi'om  the  owners  of  the  soil,  by 
permission  of  that  Government,  and  held  under  it  by 
the  Company,  as  subjects  owing  obedience,  as  tenants 
rendering  rent,  and  even  as  officers,  exercising,  by 

YOI.     I.  I  1 
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1836.  ^  delegation,  a  part  of  its  administrative  authority.  At 
Mayor  of  what  precise  time,  and  by  what  steps,  they  exchanged 
^/  the  character  of  subjects  for  that  of  Sovereign,  or 
East  India  rather,  acquired  by  themselves,  or  with  the  help  of  the 
Crown,  and  for  the  Crown,  the  rights  of  sovereignty, 
cannot  be  ascertained  ;  the  sovereignty  has  long  since 
been  vested  in  the  Crown,  and  though  it  was  at  first 
recognized  in  terms  by  the  Legislatui-e,  in  1813,  the 
Statute  53  Geo.  III.,  c.  155,  s.  95,  is  declarator}'-,  and 
refers  to  the  sovereignty  as  "  undoubted,"  and  as  re- 
siding in  the  Crown ;  but  it  is  equally  certain,  that  for 
a  long  period  of  time  after  the  first  acquisition  no  such 
rights  were  claimed,  nor  any  acts  of  sovereignty  ex- 
ercised; and  that  during  all  that  time  no  English 
authority  existed  there,  which  could  affect  the  land,  or 
bind  any  but  English  subjects.  The  Company  and 
its  servants  were  then  in  the  situation  of  the  Smyrna, 
or  the  Lisbon  Factories,  at  the  present  time. 

II.  The  next  question  is,  has  the  English  law,  inca- 
pacitating aliens,  ever  been  introduced  ?  It  follows 
from  what  has  been  observed,  not  only  that  Calcutta 
was  a  district  acquired  in  a  countiy  peopled,  and 
having  a  Government  of  its  own,  but  that,  for  a  long 
course  of  time,  no  such  law  as  that  which  incapacitates 
aliens,  could  be  introduced,  any  more  than  it  could 
now  be  introduced  into  such  part  of  the  Asiatic,  or 
Portuguese  territory,  as  those  Factories  may  occupy. 
But  even  where  the  sovereignty  rested  in  the  Crown, 
there  is  every  argument  of  probability,  against  a  law 
being  introduced,  so  inapplicable  to  the  circumstances 
of  the  settlement.  Sir  William  Granfs  reasons  for 
confining  the  Mortmain  Act  to  Enrjland,  have  a  mani- 
fest application  to  this  case  ;  for  though  they  are  mainly 
dra\\Ti  fi'om  the  provisions  of  that  Act  being  adapted  to 
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the  peculiar  cii'cumstances  of  the  mother  country,  they        ^^36. 

plainly  proceed  upon  the  assumption,  that  the  inten-  Mayor  of 
tion  of  the  Legislatui-e  to  confine  the  operation  of  the         \^ 

Act  may  be  o;athered  from  thence ;  and  it  should  seem  East  Ixdia 

...  Til  COMPA>-Y. 

that  such  intention  is  even  more  dn-ectly  to  be  gathered 
from  the  fact,  that  the  provisions  in  question  are 
manifestly  inapplicable  to  the  cu'cumstances  of  the 
settlement.  At  whatever  time  the  sovereignty  was 
acquired,  and  the  power  of  introducing  the  alien  law 
became  vested  in  the  Crown,  the  real  property  in  Cal- 
cutta must  have  been  held  indiscriminately  by  subjects 
and  Foreigners ;  the  sudden  application  of  such  a  law 
is,  in  the  highest  degree,  improbable,  because  it  would 
work  great  inconvenience,  and  grievous  injustice;  but, 
if  the  sovereignty  was  gradually  acquired,  if  the  transi- 
tion of  the  Company  from  the  state  of  subjects  under 
the  Mogid,  to  an  independent  authority,  was  slowly 
made,  by  imperceptible  steps,  the  introduction  of  the 
alien  law  became  still  more  improbable  ;  for  no  act 
could  then  be  done  by  the  party  obtaining  the  domi- 
nion, nor  any  stipulation  made  by  the  party  becoming 
subjects,  to  secui'e  the  right  of  the  one,'  or  restrain 
the  power  of  the  other.  This  may  always  be  done 
where  a  conquest,  or  cession,  at  once  vests  the  sove- 
reignty of  a  district  in  one  State,  which  had  previously 
belonged  to  another  ;  the  Treaty  may  ascertain,  and 
almost  always  does  ascertain,  the  relative  right  of  the 
parties,  as  to  the  property  of  the  Country  ;  but  in  the 
present  case,  no  such  definition  could  possibly  take 
place  ;  and  this  exceedingly  increases  the  improbability 
of  such  a  law  having  been  introduced  at  all. 

Kor  does  the  argument  rest  here ;  the  well-known 
facts  are  wholly  inconsistent  with  the  supposition  that 
this  law  ever  was  in  operation,   and  the  acts  of  the 


276  CASES   IN   THE    TRIVY    COUNCIL 

is-36.  Sovereign  power,  the  Legislative  acts  of  the  Crown,  and 
Mayor  of  of  those  to  whom  its  authority  is  delegated,  and  the 
^/  Acts  of  the  Parliament  itself,  plainly  proceed  upon  the 
East  India  footinfir  of  this  law  never  haviuG;  extended  to  Bengal. 
The  facts  must,  of  necessity,  be  numerous,  and  of 
constant  occurrence,  for  every  Foreigner  holding  a 
house  by  lease,  or  by  freehold  tenui'c,  affords  an  instance 
of  the  law  not  being  in  operation ;  and  no  instance  has 
been  produced, — indeed  it  is  agreed  on  all  hands,  that 
no  instance  has  ever  existed, — of  a  forfeitiu'e  to  the 
Crown  for  this  cause.  There  is  no  such  a  thing  kno^vn 
in  those  parts  as  an  inquisition  of  office,  or  any  ana- 
logous proceeding,  or  any  proceeding  whatever,  for 
entitling  the  Crown,  or  those  exercising  its  delegated 
authority,  to  the  real  estate  or  chatties  real  of  aliens, 
■\vithin  the  district.  When  those  Foreigners  die,  their 
real  estates  have  descended  to  their  heii's,  or  been 
taken  by  their  devisees,  or  been  administered  as  assets, 
by  theii*  Executors,  without  any  claim  ever  having  been 
made  by  the  sovereign  power,  which  would,  here  in 
England^  have  been  entitled  without  any  office.  Eject- 
ments have  been  brought,  and  the  parties  in  possession 
have  never  been  advised  to  set  up  the  defence,  that 
the  lessor  of  the  Plaintiff,  claimed  by  descent  from  an 
alien,  and  dower  has  been  assigned  to  widoAvs,  alien 
also.  Previous  to  1826,  which  is  a  long  time  after  the 
present  proceedings  were  instituted,  and  after  the  first 
decree  in  the  cause,  no  mention  of  the  subject  appears 
ever  to  have  been  made,  in  any  place,  or  in  any  Court 
of  justice  ;  assuredly,  if  the  law  be  as  is  contended, 
and  the  Crown  by  law  is  entitled,  no  one  can  contend 
that  it  is  too  late  to  declare  the  law,  and  enforce  the 
right ;  but  the  whole  question  tui'ns  upon  this, — has  the 
law  in  question  been  introduced  ?  and  the  non-claim 
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is  material,  to  show  that  it  has  not  been  introdnccd,        i^^^- 

because  it  is  not  merely  the  acquiescence  of  a  party  ;    Mayor  of 

it  is  the  acquiescence  of  that  power  which  alone  pos-         ^^^ 

scsses  the  ri^jrht  to  introduce  the  law,  and  affords  strong:;  '^^^'^  ismx 

,  '  .  *-*     Company. 

proof  that  this  power  never  had  introduced  it. 

But  the  acts  of  the  same  power,  afford  positive  evi- 
dence, yet  more  distinct.  The  Charter  of  the  1 3  Geo.  I, 
expressly  sets  forth,  that  the  intention  of  the  Crown 
is,  to  induce  Foreigners  to  settle  within  the  district : — 
"  Whereas,  the  East  India  Company  have,  by  a  strict 
and  equal  distribution  of  justice,  very  much  encoiu'aged, 
not  only  our  o^\ti  subjects,  but  likewise,  the  subjects 
of  other  Provinces,  and  the  natives  of  the  adjacent 
countries,  to  resort  to,  and  settle  in  the  said  towns, 
factories,  and  places,  especially  in  Calcutta^  Madras^ 
and  Bombaij  ;"  to  enable  them  the  better  to  administer 
justice,  corporations  of  Mayor  and  Aldermen  arc  con- 
stituted, with  power  to  administer  justice ;  and  it  is  ex- 
pressly provided  that,  of  the  Aldermen,  seven  shall  be 
uatural-born  subjects,  and  two  may  be  subjects  of  any 
other  Province  or  State,  in  amity  with  the  Crown,  and 
all  of  these  are  to  be  chosen  from  the  principal  in- 
habitants of  the  Presidencies.  In  the  successive  re- 
newals of  this  Charter,  down  to  the  end  of  George  II, 
the  only  change  in  the  provisions  is,  adding  the  qualifi- 
cation, that  of  the  nine  Aldermen,  the  two  Foreigners 
shall  be  Protestants.  This  Charter  could  hardly  have 
been  so  worded,  had  the  Crown  intended  that  aliens 
should  be  incapable  of  holding  lands ;  and  it  certainly 
could  never  have  contained  the  provision  directing  two 
aliens  to  hold  offices  of  trust,  under  the  CroTvm,  or  di- 
recting all  the  Aldermen,  including  the  aliens,  to  be 
chosen  out  of  the  principal  inhabitants,  if  the  general 
incapacities  of  aliens,  by  the  English  law  had  been 
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1836.  introduced  into  Bengal ;  for  even  if  their  disqualification 
Mayor  oj  to  liold  office  can  be  traced  no  higher  than  the  Statute, 
^/  '^  there  can  be  no  argument  raised  in  favour  of  the  intro- 
East  India  duction  of  this  part  of  the  EnHish  law  into  Calcutta. 
before  the  Statute,  11  &  12  Will.  Ill,  c.  44,  was  passed. 
Observe,  too,  in  what  way  the  supreme  authority  in 
Benfjal,  exercising  the  delegated  powers  of  sovereignty 
regards  aliens ;  and  mark  if  it  views  them  as  at  all  on 
a  diiterent  footing  from  subjects  in  respect  of  rights  of 
property.  The  Eegulation  38,  a.d.  1793,  was  made,  as 
the  title  states,  to  enforce  the  "  existing  rules  against 
Europeans  of  any  description  holding  lands  without  the 
sanction  of  the  Governor  in  Council ;  "  and  the  third 
section  enacts,  that  "  no  European,  of  whatever  nation 
or  description,  shall  purchase,  rent  or  occupy,  dii-ectly 
or  indirectly,  any  lands  out  of  the  limits  of  Calcutta^ 
without  the  sanction  of  the  Governor- General  in  Coim- 
cil ;  and  all  persons  now  so  holding  land  beyond  the 
limits  of  Calcutta^  without  having  obtained  such  per- 
mission, in  opposition  to  the  repeated  prohibitions  of 
Government,  or  who  may  hereafter  so  purchase,  rent, 
or  occupy  land,  shall  be  liable  to  be  dispossessed  of  the 
land,  at  the  discretion  of  the  Governor-General  in 
Coimcil,  nor  shall  they  be  entitled  to  any  indemnifica- 
tion for  buildings  which  they  may  have  erected,  or 
other  accoimt."  No  Statute  made  for  England  could 
have  been  so  framed.  It  would  have  been  absurd  to 
prohibit  Europeans,  "of  whatever  nation  or  descrip- 
tion," doing  that  which  only  one  class  of  Eui'opeans, 
vb.^  British  subjects,  could  by  law  do.  The  provision 
of  the  Bengal  Eegulation,  manifestly  proceeds  upon  the 
assimiption,  that  persons  other  than  subjects,  could, 
but  for  the  prohibition,  and  the  former  rules  which  it 
is  made  to  enforce,  have  held  lands.     It  declares  that 


ON    APPEAL    FROil   THE    EAST    INDIES.  279 

aliens,  as  ^'ell  as  subjects,  shall  be  liable  to  be  dispos-        1836. 
sessed  of  lands  purchased  contrary  to  the  enactment,     Mayok  of 
which  would  have  been  wholly  absurd  if  aliens  had         ^^^^ 
been  liable  to  be  dispossessed  upon  office  found,  whe-  East  Ixdia 
ther  the  prohibition  had  been  issued  or  not.     It  would 
be  difficult  to  produce  a  clearer  recognition,  that  the 
Sovereign  power  did  not  consider  that  the  alien  law  had 
ever  been  introduced  into  Bengal ;  but  it  seems  also  to 
admit,  that  in  Calcutta^  and  notwithstanding  the  pro- 
hibition, Foreigners  as  well  as  subjects,  might  hold 
lands  without  licence,  for  it  confines  the  prohibition 
to  the  3fofussil:  "out  of  Calcutta"'  are  the  words. 

The  same  inference  is  more  strongly  raised  by  the 
Statute,  9  Geo.  IV.,  c.  33,  "  for  declaring  and  settling 
the  law  respecting  the  liability  of  the  real  estates 
of  British  subjects  and  others  within  the  jurisdiction 
of  the  Supreme  Coiu'ts  in  India,  as  assets  for  the  pay- 
ment of  the  debts  of  their  deceased  o^mcrs."  It  de- 
clares and  enacts,  that  when  any  British  subject  shall 
die  seized  of,  or  entitled  to,  any  real  estate  in  houses, 
lands,  or  hereditaments,  or  "whenever  any  person,  not 
being  a  Mahomedan,  or  Gentoo,  shall  die  so  seized  or 
entitled,  then  such  real  estate  of  such  British  subject, 
or  other  person  as  aforesaid,"  shall  be  assets  ;  and  it 
afterwards  declares  the  Executor  or  Administrator  "  of 
such  British  subject,  or  other  person,"  entitled  to  sell 
and  dispose  of  such  real  estate,  and  to  convey  and  as- 
sure the  same  to  purchasers,  in  as  fidl  and  effectual 
a  manner  as  the  Testator  or  intestate  could  or  might 
have  done  in  his  lifetime.  Surely  this  could  have  no 
meaning,  unless  persons  other  than  British  subjects, 
that  is  aliens,  coidd  by  law  be  seized  of,  or  entitled  to, 
real  estate ;  and  nothing  could  be  more  absurd  than  to 
declare,  that  the  Executors  and  Administrators  of  aliens 
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1836.       shall  be  entitled  to  sell  the  real  estates  of  aliens,  Tes- 

Mayor  of    tators  or  intestates,  in  as  full  and  effectual  a  manner 

^^^^^      in  law  as  tlie  Testators  or  intestates  could  have  done,  if 

East  I>t)ia  those  Testators  or  intestates  could  not  in  any  manner 

or  way  have  sold  or  devised,  or  in  any  way  hare  dealt 

with  such  estates.     Suppose  such  an  enactment  in  any 

Statute  relating  to  this  Country,  and  see  how  absurd  it 

would  haye  been.     This  seems  strongly  to  prove,  that 

our  law  as  to  aliens  was  not  understood  by  the  Legis- 

latui'c  to  have  been  introduced  into  India  before  1828 ; 

and  yet  the  earliest  of  the  cases,  the   only  one  before 

the  case  at  Bar,  had  then  been  decided  at  Calcutta^ 

But  it  seems  to  be  contended  both  here  and  below, 
that  there  is  something  in  the  law  incapacitating  aliens, 
which  makes  it,  so  to  speak,  of  necessary  application 
wheresoever  the  sovereignty  of  the  Crown  is  estab- 
lished, as  if  it^vere  inherent  in  the  nature  of  Sovereign 
power.  To  this  a  sufficient  answer  has  been  already 
afforded,  if  the  acts  of  the  sovereign  power  to  which  we 
have  referred,  show  that  no  such  application  to  Bengal 
ever  was  contemplated,  unless  dii'ect  authority  can  be 
produced  to  show  that  the  right  is  inseparable  from  the 
sovereignty,  and,  as  it  were,  an  essential  part  of  it. 
Kow,  there  is  no  intimation  of  anything  of  the  kind  in 
those  cases  where  the  whole  subject  is  discussed  most 
at  large,  as  in  Calvin'' s  case,  where  all  the  doctrines  con- 
nected, however  remotely,  with  each  head  of  the  argu- 
ment, are  broached  ;  Lord  Hale's  famous  judgment  in 
Collingivood  v.  Pace  ;*  and  Lord  MansfieWs  in  Camp- 
hell  V.  Hall.  But  in  the  absence  of  any  such  authority, 
the  distinct  recognition  by  the  Sovereign,  of  the  capa- 
city of  aliens,  is  itself  a  strong  authority  against  the 
position,  which  affirms  the  title  of  the  Crown  to  aliens' 
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estate  to  be  inseparable  from  the  sovereignty.     At  the        i^^^- 
very  least,  it  shows  either  that  the  right  in  question     Mayor  of 
does  not  exist  or  that  it  has  been  waived  and  removed.  y'' 

It  shoidd  seem,  however,  independent  of  these  con-  ^-^^'^  Ixdia 
siderations,  that  there  is  no  warrant  in  the  nature  of 
the  thing  for  the  position,  that  this  right  is  an  incident 
of  sovereignty.  It  certainly  is  not  an  incident  to  sove- 
reignty ;  in  several  other  coimtries  the  Sovereign  has 
no  such  right.  In  France^  for  example,  aliens  can  hold 
lands  without  entitling  the  Crown,  and  can  transmit 
them  to  theu"  heirs.  This  was  abrogated  by  Orclon- 
nance,  13th  Octoher^  1814,  i\\Q  Droit cV  AubainehsiYmg 
been  abolished  at  the  Eevolution,  and  the  pro\^so  of 
reciprocity  at  the  Eestoration  introduced  (provided 
the  law  of  their  own  country  gives  the  same  right  to 
French  subjects  then  seized  of  lands).  Besides,  if 
reference  be  made  to  the  prerogative  of  the  English 
Crown,  that  prerogative  in  other  particidars  is  of  as 
high  a  nature,  being  given  for  the  same  purposes  of 
protecting  the  State  ;  and  it  is  not  contended  that  these 
branches  are  extended  to  Benr/al.  Mines  of  precious 
metals,  treasure-trove,  roj'al  fish,  are  all  vested  in  the 
Crown,  for  the  pm-posc  of  maintaining  its  power,  and 
enabling  it  to  defend  the  State.  They  are  not  enjoyed 
by  the  Sovereign  in  all  or  even  in  most  countries,  and 
no  one  has  said  that  they  extend  to  the  East  Indian 
possessions  of  the  British  Crown. 

III.  Can  it  then  be  contended,  that  the  general  intro- 
duction of  the  English  law  di-aws  after  or  with  it  that 
branch  which  relates  to  aliens  ?  This  is  the  third 
question  proposed,  and  to  this  an  answer,  or  the  ma- 
terials for  an  answer,  have  ah-eady  been  furnished ;  for 
had  the  negative  position  only  rested  upon  want  of 
nstances  where  the  rights  of  the  Crown  had  been  eni- 

VOL.   I.  J  1 
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1836.  forced,  it  might  have  been  said  that  the  general  appli- 

Mayor  of  cation  of  the  English  laws  implied  that  of  the  portion 

^^  in  question ;  but  the  acts  of  the  power  which  alone 

East  India  -^ould  introduce  this  portion,  and  which  alone  intro- 

COMPANY,  .  ^  ' 

duced  the  English  laws  generally,  show  that  it  was 
introduced,  not  in  all  its  branches,  but  with  the  excep- 
tion of  this  portion  at  the  least :  this  must  be  admitted, 
unless  it  can  be  maintained  that  there  is  no  possibility" 
of  introducing  the  English  laws  at  all,  without  intro- 
ducing eveiy  part  of  them,  which  clearly  cannot  be 
asserted  ;  for  notwithstanding  the  extent  to  which  the 
laws  have  been  introduced,  it  is  allowed  on  all  hands 
that  many  parts  of  them  are  still  unknown  in  our 
Indian  dominions. 

The  argument  to  which  we  are  adverting  assumes 
that  the  English  laws  regulating  real  property  generally 
have  been  introduced,  and  for  this  position  the  case  of 
Freeman  v.  Fawlie*  is  cited.  But  that  case  only  decided 
that  the  estate  in  land  and  tenements  of  a  British  sub- 
ject in  Calcutta^  was  of  such  a  natui'e  as  to  descend  to 
him  according  to  the  English  law  of  succecsion — that 
it  was  freehold  of  inheritance.  It  is  true  that  this 
conclusion  was  reached  by  the  adoption  of  the  larger 
position,  that  the  English  law  had  been  introduced  into 
the  settlement ;  but  whatever  went  beyond  the  point  of 
the  land  being  freehold  of  inheritance  was  ohiter^  and 
cannot  be  said  to  have  been  decided.  It  must  further 
be  observed,  that  the  grounds  of  the  more  general 
position,  were  chiefly  the  practice  of  the  settlement  in 
regard  to  the  mode  of  conveyances,  viz.^  by  lease  and 
release,  with  the  course  of  succession^  and  also  the 
Charters  of  the  Company,  with  the  Acts  of  Parliament 
referring  to  them,  the  Charter  of  the  13  Geo,  I.  being 
*  Po&t,    305. 
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the  one  principally  cited.     Xow,  no  one  who  reads  that       ^^^6. 
able  judgment  can  entertain  a  doubt,  that  the  same   Mayor  of 
learned  Judg^>  had  he  been  called  upon  to  determine        ^^^^ 
whether  or  n^t  the  law  extended  to  alien  incapacities,  ^^^^  I>t)ia 
when  he  found  the  practice  wholly  against  this  exten- 
sion without  any  exception,  and  when  he  also  found 
the  language  of  the  Charters,  especially  that  of  1726, 
as  well  as  the  provisions  of  the  Ecgulations  1793,  and 
of  the  Act  passed  in  1328,  all  proceeding  upon  the 
supposition  of  aliens  being  equally  capable  with  sub- 
jects of  holding  and  transmitting  real  property — would 
have  decided  against  extending  and  applying  to  the 
law  of  alienage,  the  proposition  which  he  had  laid 
down  upon  the  facts  then  before  him,  and  upon  the 
branches  of  the  English  law  connected  ^^ith  the  case 
imdcr  his  immediate  consideration. 

If,  indeed,  the  whole  English  law  of  real  property, 
or  even  all  its  principal  provisions,  have  been  intro- 
duced into  these  settlements,  an  event  Avhich  must  have 
taken  place  many  years  back,  how  came  it  to  pass,  that 
as  late  as  1817  there  could  have  been  any  question 
made,  whether  or  not  Wills  to  pass  real  estate  must  be 
witnessed  according  to  the  pi-ovision  of  the  Statute  of 
Frauds  ?  Yet  it  was  then,  and  while  Freeman  v.  Fairlie 
was  pending  before  the  same  Court,  for  the  first  time 
determined,  that  those  provisions  extended  to  Calcutta 
— determined  too  upon  a  full  inquiry  into  the  facts, 
and  examining  evidence  of  persons  conversant  with  the 
Indian  law ;  and  it  is  plain,  fi'om  the  inquiry  which 
Sir  Willicun  Grant  had  directed,  and  fix)m  what  Sir 
Thomas  Plumer  afterwards  says  in  giving  judgment,* 
that  the  mere  proof  of  property  being  fee  simple  and 
inheritable  by  the  English  law  was  not  deemed  suffi- 
*  Gardiner  v.  Fell,  post,  299. 
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1836.  cient,  but  a  further  inquiry  was  directed,  whether  it 
Mayor  of  passed  by  Will,  without  more  than  two  subscribing 
^°^^  witnesses.  N'or  can  any  distinction  be  taken  between 
East  Iis^dia  that  case  and  the  present,  upon  the  ground  that  there 
the  question  related  to  the  introduction  of  a  Statute, 
and  that  here  the  introduction  of  the  Common  law  is 
in  dispute ;  for  in  Freeman  v.  Fairlie^  and  in  almost 
every  question  that  can  be  raised,  touching  the  appli- 
cation of  the  forms  of  conveyance  known  in  our  law, 
the  argument  is  confined  entirely  to  assiu*ances,  which 
are  the  creatui-es  of  Statute.  IN'o  instance  has  ever  been 
produced  of  land  passing  in  Calcutta^  by  the  Common 
law  conveyance  of  feoffment  and  livery.  The  intro- 
duction of  the  English  law  is  proved  by  showing,  that 
the  mode  of  conveyance  is  adopted  by  lease  and  re- 
lease, that  is,  upon  the  Statute  of  Uses. 

Eeference  has  been  made,  both  here  and  in  the  Court 
below,  to  the  opinion  of  Sir  F.  Norton^  in  1764,*  and 
the  true  account  of  that  opinion  was  given  here,  though 
it  does  not  seem  to  be  accurately  understood  below. 
It  holds  very  distinctly,  that  the  subjects  of  a  con- 
quered or  ceded  territory,  are  only  to  be  considered 
as  not  being  aliens,  by  virtue  of  the  Treaty  which  gives 
them  the  rights  of  subjects,  and  that  none  but  such  as 
can  claim  the  benefit  of  the  Treaty  can  hold  or  transmit 
lands.  We  say  this  is  the  pui'port  of  the  opinion,  and 
that  it  was  so  represented  here  ;  for  indeed,  the  argu- 
ment maintained  by  the  Crown,  requires  the  propo- 
sition to  be  carried  thus  far — that  upon  a  conquest  or 
cession,  all  the  inhabitants  continue  aliens  after  the 
change  of  dominion,  unless,  and  until,  the  conqueror 
or  purchaser  grants  theii-  natiu-alization.  But  this 
position  seems  wholly  imtenable,  for  all  the  authorities 
*  2  Chal.  Col.  of  Opinions;  363—4. 
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lay  it  do^-n,   that  upon  a  conquest  the  inliabitants        ^^'^^• 
ante  nati,  as  well  as  ^wst  nati,  of  the  conquered  coun-     M-vyor  of 
try  become  denizens  of  the  conquered  country  ;  and  to  ^/ 

maintain  that  the  conquered  people  become  aliens   to  ^^^"^  I^'DIA 
their  new  sovereignty  upon  his  accession  to  the  domi- 
nion over  them,  seems  extremely  absiu'd, — almost  as 
inconsistent  with  common  sense  as  it  would  have  been 
to  hold  the  English  inhabitants  aliens  under  James  I,  at 
a  time  when  there  was  even  a  question  raised  whether 
the  ante  natl  of  Scotland  did  not  become  by  his  acces- 
sion denizens  in  England.     The  Court  below,  it  must 
be  observed,   distinctly  admit  that  conquest  operates 
what  they  term  a  virtual  naturalization.     But  Sir  F. 
Norton   holds,    that   without    express   pro^dsion   in  a 
Treaty,  the  subjects  conquered  are   aliens  ;  even  if  all 
the  rest  of  the  argument  be  admitted,  still  it  cannot 
be  denied  that  the  Crown  may  relinquish  its  preroga- 
tive ;  indeed,  whenever  the  inhabitants  of  conquered 
provinces  are  held  to  obtain  the  rights  of  subjects  by 
Treaty,  (and  even  Sii*  F.  Norton  has  no  doubt  of  this 
being  possible,)  those  who  hold  the  doctrine  the  most 
vigorously,  must  say  that  the  Treaty  is  a  voluntary 
abandonment  of  a  right  of  the  Crown.     It  e\'idences 
the  will  of  the  Sovereign  to  exempt  the  conquered 
territory  fi'om  this  branch  of  his  prerogative.     But  the 
same  will  of  the  Sovereign  may  be  collected  from  other 
circumstances,  and  the  like  abandonment  of  the  prero- 
gative be  thus  evinced.     The  Charters,  Eegulations, 
and  the  Act  of  Parliament,  to  which  reference  has  so 
often  been  made,  appear  sufficient  circumstances  from 
which  to  collect  this  will  of  the  Sovereign,  and  so  prove 
the  abandonment  in  the  present  case :  and  this  even 
upon  the  supposition,  that  in  consequence  of  the  pre- 
rogative being  generally  admitted,  the  proof  lies  on 
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1836.        those  wlio  would  set  up  an  exemption  ;    on  those  who 
Mayor  of    would  show  that  the  Euejlish  Law  of  forfeitiu'e,  was 
^^         not  introduced  into  Calcutta^ — rather  than  on  those 
East  India  -^ho  undertake  the  affirmative  proposition. 

Upon  the  whole,  their  Lordships  are  of  opinion  that 
the  law,  incapacitating  aliens  from  holding  real  pro- 
perty to  their  own  use,  and  transmitting  it  by  descent 
or  devise,  has  never  been  introduced  into  Calcutta. 
There  appears  still  less  reason  to  hold  that  it  has  ever 
obtained  a  footing  in  the  Mofmsil ;  but  into  the  addi- 
tional grounds  for  differing  with  the  Court  below, 
upon  that  part  of  the  case  it  is  unnecessary  to  enter, 
as  we  consider  that  the  decree  must  be  reversed  upon 
the  part  relating  to  the  Calcutta  property,  and,  there- 
fore, can  have  no  doubt  as  to  pursuing  the  same 
course  with  the  part  relating  to  the  Mofussil  property. 
Upon  this  branch  of  the  cause,  therefore,  it  will  be 
necessary  to  reverse  that  part  of  the  decree  which  de- 
clares that  the  Testator  having  been  an  alien  at  his 
decease,  his  lands  and  houses  in  Calcutta^  would  not 
pass  by  his  Will ;  and  that  there  was  not  evidence  suf- 
ficient to  determine  whether  or  not  the  Testator's  lands 
and  hereditaments  in  the  Mofussil^  could  pass  by  his 
Will,  together  with  the  consequential  directions  ;  and 
then  to  declare  that  all  the  real  property  of  which 
the  Testator  died  seized  within  the  Presidency  of  Fort 
William^  whether  in  Calcutta  or  not,  except  in  Chan- 
dcrnagore^  passed  by  his  Will,  and  formed  part  of  the 
residue  ;  and  an  inquiry  must  be  directed  as  to  the 
natm'e  and  tenure  of  the  property  at  Cliandernagore., 
and  the  usages  and  laws  prevailing  there,  touching  the 
right  of  an  European  alien  to  devise  the  same,  con- 
fining the  inquiry  directed  by  the  decree  to  such  pro- 
perty, and  to  ascertaining  what  part  of  the  funds  now 
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standiug  to  the  account  of  the  cause,  has  arisen  from        ^^^e. 

the  rents  and  profits  of  the  property  at  Chandernafjore^    Mayor  oi 

and  the  interest  of  those  rents  and  profits.  '\!^^^ 

II.  The  next  point  is  raised  by  the  course  pursued  East  Ixdia 

./  i  Company. 

below,  upon  the  Masters  report  of  the  19th  July^  1830, 

the  re-hearing, — 25th   July,  13-31,    and  the   Master's 

report,  of  1831 ;  and  this  becomes  very  material,  as 

involving  the  question,  whether  or   not  the  Court  was 

concluded  as  to  the  bequest  for  Constantia   College,  or 

the  Lucknow  charity,   by  what  the  Master  had  in  the 

fii'st  instance  found,  and  by  his  finding  being  confirmed. 

The  decree,  2nd  December,  1822,  directed  an  in- 
quiry, whether  tlie  College  could  be  established,  and 
whether  the  bequest  of  4,000  rupees  for  liberation  of 
prisoners  at  LucJcnoiv,  could  be  carried  into  effect  with 
reference  to  the  Testator's  intention,  and  the  sanction 
and  dispensation  of  the  Lucknow  Government.  The 
Master,  3rd  February,  1830,  made  his  report  in  the 
negative,  as  to  the  4,000  rupees,  following  the  words 
of  the  decree  ;  and,  as  to  the  College,  he  reported  that 
there  was  not  sufficient  evidence  before  him,  to  enable 
him  to  report  ;  but  as  no  fiu'ther  evidence  was  likely  to 
be  obtained,  he  annexed  that  which  had  reached  liim, 
the  most  material  part  of  which,  was  a  statement  of 
the  Eesident,  that  the  King  of  Oude  would  not  object 
to  the  establishment,  but  would  hold  out  no  expecta- 
tion of  his  countenancing  or  supporting  it. 

To  this  an  exception  was  taken,  on  the  ground  that 
the  Master  had  not  reported  as  dii'ected  ;  and  the  ex- 
ception being  allowed,  it  was  refeiTod  back  to  the 
Master,  who  reported,  9th  July,  1830,  that  neither  the 
establishment  of  the  College,  nor  the  bequest  of  4,000 
rupees,  could,  with  reference  to  the  Testator's  inten- 
tions, and  the  sanction  and  disposition  of  the  Luckumv 
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1836.        Government,  be  carried  into  effect.     This  second  report 

Mayor  of    was  confirmed  by  an  Order  made  on  the  17th  February ^ 

Y0X3       1331^  which  stand-3  still  unaltered.      ^Notwithstanding 

East  Ixdia  ^his,  the  C^ourt,   on  the  re-heariuG;,  referred  it  to  the 
Company.  '  .      '  .  \      -, 

Master,   to  inquire   and   report  whether   or   not   the 

Governor- General  in  Council,  had  the  means  of  giving 
effect  to  the  bequests  above  mentioned  ;  and  whether 
the  Governor-General  would  receive,  or  authorize 
some  one  to  receive,  the  fund  for  these  purposes.  The 
Master,  on  the  5th  November,  1831,  reported  that  the 
Governor-General  was  willing  to  do  so,  and  annexed 
to  his  report  the  letter  of  the  Government  Secretary, 
stating  that  the  Government  had  no  objection  to 
apply  the  money  through  the  Government  agent,  at 
Luchiow.  But  the  Master  did  not  answer  the  most 
material  question  put  to  him  ;  he  did  not  report 
whether  or  not  the  Governor-General  had  the  means 
of  giving  eifect  to  the  bequests.  The  Court,  however, 
on  the  20  th  March,  1831,  confirmed  the  report,  and 
decreed,  that,  as  it  was  unable  to  give  effect  to  the 
bequest  itself,  and  as  the  Governor- General  had  the 
means  and  was  able  to  give  effect  to  the  bequest,  and 
was  willing  to  receive  the  fund,  it  should  be  paid  over 
to  him,  or  such  persons  as  he  should  appoint. 

The  irregularity  of  the  whole  proceeding  is  mani- 
fest. The  Master's  report  stands  confirmed,  that  the 
bequests  could  not  at  Liichioio  be  carried  into  effect, 
and  the  subsequent  reference  for  inquiry,  the  report, 
and  confirmation,  with  the  decree  proceeding  upon 
it,  could  not  be  made  while  that  Order  stood.  In  the 
Courts  of  this  country,  there  could  be  no  doubt  at  all 
upon  this  head  :  even  this  would  have  been  set  aside 
as  of  course  ;  and  although  sitting  in  this  place,  their 
Lordships  are  in  the  practice  of  refusing  to  let  mere 
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matter  of  form  shut  them  out  from  the  subtantantial  ^^36. 
merits,  yet  the  irregularity,  and  indeed  the  total  in-  Mayok  of 
aptness  of  the  proceeding,  is  such  as  could  not  have  ^^^^ 
been  disrecrarded,  had  it  not  been  for  one  considera-  ^tt^'^  India 
tion  of  material  importance.  There  was  no  pai'ty  in 
the  Court  below,  interested  in  objecting  to  this  pro- 
ceeding, or  rather,  indeed,  all  parties  might  be  said  to 
have  an  interest  in  letting  the  irregularity  pass,  and 
the  fii'st  report,  with  the  Order  confirming  it,  stands. 
Their  Lordships  do  not,  therefore,  think  that  they 
should  satisfy  the  justice  of  the  case,  were  they  to 
suffer  the  objection  now  to  be  taken  with  effect,  and 
the  material  portion  of  the  decree,  to  be  thus  frus- 
trated. But  it  was  fit  to  mark  their  opinion  of  the 
irregularity,  which,  in  any  other  cii'cumstances,  must 
have  proved  fatal.  There  is  another  material  consi- 
deration, besides  the  one  already  stated,  in  favour  of 
getting  over  the  irregularity  in  the  present  instance. 
The  fii'st  inquiry  and  report  set  forth,  that  the  bequest 
could  not  be  carried  into  effect,  with  reference  to  the 
sanction  and  disposition  of  the  Government  of  Oude. 
Now,  the  evidence  only  states,  that  the  King  of  Oude 
has  no  objection  to  the  establishment,  though  he  will 
not  promise  to  encoiu'age  it  by  his  countenance  and 
support.  The  report  then  seems  to  go  beyond  the  evi- 
dence as  Tegards  the  College,  though  it  seems  quite 
correct  as  regards  the  4,000  rupees.  The  inquiiies 
afterwards  directed,  apply  to  the  proposed  interference 
of  the  Governor-General,  to  aid  the  establishment  of 
the  College  with  the  Luchiow  Government;  and  it 
may  be  contended,  that  if  the  first  report  had  been 
more  in  accordance  with  the  evidence,  there  would 
not  have  been  any  material  discrepancy  between  its 
finding,  and  the  subsequent  inquiry ;  for  the  subse- 
VOL.    I.  K  1 


290  CASES   IN   THE   PRIYT   COTTKCIL 

1836.        quent  inqiiiiy  might  be  only  to  ascertain  whether  the 
Mayor  of    means  existed,  with  the  help  of  the  Governor- General. 
TONS      Then^  supposing  the  irregularity  got  over,  we  come 
East  India  to  the  next  question. 

III.  Can  the  decree,  as  to  the  application  of  the 
fund,  stand  ? — -Shall  the  fund  be  applied  to  the  estab- 
lishment and  support  of  a  College  at  Lucknow  ? — 
Shall  it  sink  into  the  residue,  and  be  divided  between 
the  two  charities  appointed  to  be  established  at  Cah 
cutta  and  at  Lymis? — for  the  cases  of  Attorney- General 
V.  The  Bishop  of  Landaff,  and  A  ttorney-  General  v.  The 
Ironmonger'' s  Company^  make  it  clear  that  in  this  ease, 
which  is  indeed  sti'onger  than  either  of  those,  the 
other  two  charities  must  take,  if  the  gift  fails  aa 
regards  the  third.  If  the  fund  is  to  be  applied  in 
LiicknozVj  shall  it  be  applied  as  the  decree  directed,  or 
in  what  other  way  ? — But  it  must  here  be  observed 
that  the  decree  assumes  the  Master  to  have  reported 
on  the  evidence  before  the  Coiu-t,  to  have  proved  that 
the  Governor-General  has  the  means  of  giving  effect 
to  the  bequest  of  Lucknoto  ;  but  this  nowhere  appears 
in  any  way.  The  report  of  the  5th  Novanher^  1831, 
states  that  the  inquiry  directed,  had  been  made ;  vis.^ 
whether  the  Governor- General  had  the  means  of 
giving  effect  to  the  bequest,  and  was  willing  to  re- 
ceive the  fund,  and  apply  it ;  but  only  adds,  that  the 
Governor- General  was  willing,  without  stating  whe- 
ther or  not,  he  had  the  means.  The  correspondence 
annexed  to  the  report  contains  a  question  put  to  the 
Governor-General,  by  the  Company's  acting  Attorney, 
whether  or  not,  by  the  Court  declaring  its  own  in- 
ability to  give  effect  to  the  bequest,  (but  stating  that 
the  Governor-General  had  the  means  of  so  doing,  and 
was  willing  to  receive  and  apply  the  fund,)  would  be 
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proceeding  upon  a  right  construction  of  the  Governor-        i^^e. 

General's  former  answer,  that  the  services  of  the  Brit-    Mayok  of 

ish  Officers  at  Lucknow  would  always  be  available  for         \°^^ 

the  pui-pose  required  ?     The  answer  of  the  Governor-  East  India 
^      ^  ^  ,  ....  Company. 

General  avoids  the  question  as  to  his  having  the  means, 

and  only  states,  that  if  the  Court  chooses  to  leave  the 
entire  matter  to  the  Government,  he  sees  no  objection 
to  transfer  the  duty  to  the  Agent  at  Luchioiv^  and  will 
receive  and  apply  the  fund.  In  retiu^ning  this  answer, 
the  Government  Secretary  refers  ia  terms,  to  the 
words  of  the  proposed  decree,  as  stated  in  the  ques- 
tion put  by  the  Company's  acting  Attorney,  and  as 
he  is  silent  upon  the  material  portion  of  those  words, 
referring  to  the  Governor- General  having  "  the 
means,"  there  seems  no  room  to  doubt  that  the 
question  is  purposely  avoided.  We  do  not,  therefore, 
think  it  possible,  that  this  part  of  the  decree  can 
stand,  because  the  foundation  is  removed  on  which  it 
is  rested.  The  Court  must  have  an  answer  to  the  in- 
quiry, and  a  reasonable  ground  for  assuming  that  the 
bequest  can  be  carried  into  effect,  before  it  can  part 
with  the  fund.  But  the  manner  in  which  it  is  pro- 
posed to  part  with  the  fund  is  also,  in  oui-  opinion, 
improper.  The  Court  gives  the  control  of  it,  not  to  any 
party,  or  any  competent  authority,  pointed  out  by  the 
Testator,  as  was  done  in  the  case  of  The  Provost  and 
Bailiffs  of  Edinburgh  v.  Aubrey*  in  Oliphant  v.  Hen- 
drie^if  and  the  other  cases  of  this  class ;  nor  does  it 
give  the  control  and  management  to  any  person  under 
its  own  superintendence,  and  amenable  to  its  jurisdic- 
tion ;  giving  it  to  the  Government  is  letting  go  all 
hold  over  it,  and  at  once  departing  with  its  jurisdic- 
tion to  those  who  can  never,  in  any  way,  be  interfered 
with,  or  called  to  accoimt.  It  appears  clear,  that  if 
■''•  1  Bro,  C.  C.  571  t  -^^^-  236. 
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1806.        the  Coiu't  had  been  satisfied  of   the  means  existing 

Mayor  OF    for  effecting  the  Testator's  purpose  at  Luchiow^  there 

^^^^      should  have  been  appointed  a  Trustee  or  Trustees  for 

East  Indla.  applying  the  fund,  under  the  superintendence  of  the 

Court,  and  that  these  Tmstees  should,  therefore,  have 

been  persons  residing  within  its  jurisdiction,   and  if 

Officers  of  its  own,  so  much  the  better. 

This  part  of  the  decree  must,  therefore,  be  altered, 
by  reversing  the  part  which  declares  that  the  Governor- 
General  had  the  means,  and  was  able  to  give  effect  to 
the  bequest  for  the  College  at  Lticknoiv,  and  such  part 
of  the  consequential  directions,  as  relates  to  paying 
over  the  fund  to  the  Governor- General,  or  person  ap- 
pointed by  him.  But  the  part  of  the  decree  declaring 
the  bequest  of  4,000  rupees  void,  is  to  stand,  and  also 
the  part  relating  to  sums  which  may  be  due  to  persons  * 
on  account  of  any  expenditure  already  made  at  LiicJc- 
novj.  Then  for  the  part  reversed,  there  must  be  sub- 
stituted a  direction  that  further  inquiry  be  made  as 
to  the  power  of  the  Governor-General  to  aid  Trustees, 
to  be  appointed  by  the  Court,  in  giving  effect  to  the 
bequest  regarding  the  College  ;  and  if  the  Court  shall 
be  satisfied  that  in  this,  or  in  any  other  way,  such 
Trustees  can  give  it  effect,  then  the  fund  is  to  be  paid 
over  to  such  Trustees,  who  are  to  report,  fi'om  time  to 
time,  to  the  Master,  and  to  administer  the  fund  under 
the  superintendence  of  the  Court ;  the  Court  giving 
such  directions  as  may  be  necessary  to  establish  the 
charity  according  to  the  Will.  Theii-  Lordships  are 
well  aware  that  in  pui'suing  this  coiu'se  they  are  sanc- 
tioning a  proceeding,  for  which  there  is  no  exact  and 
complete  precedent  in  the  administration  of  charitabh 
funds  in  this  country ;  but,  in  one  respect,  there  is^ 
sufficient  authority,  viz.^  as  far  as  regards  a  postpone- 
ment of  distributionSj  and  the  not  declaring  the  gift 
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void,  on  account  of  any  present  difficulty  in  giving  it        i^^^- 

effect :  the  case  of  Attorney- General  v.  Bishop  of  Clies-    Mayor  of 

ter^  furnishes  a  direct  authority  for    not  declaring  a         ^^^^ 

IcGjacy  void,  because  it  was  for  an  obicct  which  could  ^'^^^  India 

-       .  TIT         IP  •    •  Company. 

not,  at  the  time,  be  accomplished,  and  for  retaining  the 

fund  in  Court  until  it   should  be  possible  to  apply  it ; 

no  doubt  if,  in  that  case,  some   years  had  elapsed,  and 

no  prospect  appeared  of  an  Episcopal  establishment  in 

Canada,  the  Coiu't  would  then  have  declared  the  legacy 

void,  and  distributed  the  fund  to  the  parties  entitled ; 

so  here,  if  it  shall  be  found  either  at  first,  that  there  can 

be  no  application  of  the  fund  in  the  manner  directed 

by  the  Will,   or  that  the  Trustees,  after  making  the 

attempt,  fail  in  it,  the  Court  will  then  dii-ect  the  same 

application  to  be  made  to  it,  which  they  would  have 

done  had  the  bequest  been  at  first  declared  void. 

Where  there  exists  a  party  entitled  to  receive  a 
fund  bequeathed  for  a  Foreign  charity,  there  can  be  no 
objection  made  to  give  over  that  fund  to  him,  and 
allowing  him  to  administer  it  in  the  country  in  which 
the  charity  is  to  be  established ;  this  has  been  repeat- 
edly done,  both  where  a  party  was  within  the  juris- 
diction of  the  Court,  and  where  he  was  beyond  it,  as 
in  Minet  v.  Vulliamy  fSiuitzerlandJ ,  Martin  v.  Paxton 
(Lyons)  ^  and  Emery  v.  Hill,^  which  followed  the  former 
precedents. 

The  Court  has  gone  further  of  late  years,  than  Lord 
Harchvick  thought  he  could  in  The  Provost  and  Bailiffs 
of  Edinburgh  v.  Aubrey ,  for  he  then  held  that  he  could 
give  no  dii'ections  as  to  the  distribution.  But  in  Cadel 
V.  Grant,  1795,  Oliphant  v.  Ilendrie,  and  in  Attorney- 
General  V.  Lepinc,  the  Court  interfered  with  the  appli- 
cation of  the  fund,  directing  a  scheme  to  carry  tho 
■-•  1  Eiiss.  112.  115. 
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1836.        charity  into  execution.     In  the  latter  case  the  objec- 
Mayor^p    tion  was  taken  to  the  jurisdiction,  on  the  groimcl  that 
Lyons      ^^^  charity  was  to  be  executed  in  Scotland,  but  it  was 
East  India  abandoned,  and  the  decree  affii-med  on  the  re-hearing. 
""   '    In  a  subsequent  stage  of  the  same  cause,  the  objection 
appears  to  have  been  renewed  with  effect :  for  there  is 
a  report  of  a  re-hearing  of  the  former  decree,  when 
Lord  Eldon  'reversed  so  much  of  it  as  dii-ected  the 
scheme  approved  by  the  Master  to  be  carried  into  exe- 
cution.    There  is  another  case.  The  Attorney  Genercd  v. 
The  Mayor  of  the  City  of  London*  as  to  a  charity  in 
America,  in  which  no  difficulty  was  held  to   exist  in 
dii'ecting  a  scheme,  as  long  as  the  American  settlement 
remained  under  the  Crown,  but  then  it  was  contended 
that,  the  moment  they  became  severed,  by  the  cession 
at  the  end  of  the  American  war,  the  objection  for  the 
first  time  arose.  The  Court  appears  there,  nevertheless, 
to  have  dii-ected  a  scheme,  though  it  was  said,  and  justly 
said,  that  exactly  the  same  objection  as  to  the  juris- 
diction existed  to  the  scheme  being  directed  before  the 
severance  as  since ;  for  the  Coui't  of  Chancery  had  no 
jimsdiction  before  the  severance  to  grant  a  scheme, 
except  to  a  party  within  its  jimsdiction :   the  Court 
operating  through  those  parties,  the  severance  made  no 
difference  in  that  respect.  The  difficulty  in  the  present 
case  arises  from  there  being  no  party  entitled  to  receive 
and  administer  the  fund  abroad,  to  whom  the  Supreme 
Court  in  Bengal  could  hand  it  over,  and  no  person 
within  its  jurisdiction  who  could  administer  the  fund 
under  its  superintendence.     But,  as  in  this  country 
the  Court  has  directed  a  scheme  where  there  was  a 
party,   so  it  has  also  supplied  the  want  of  a  Trustee. 
In  Attorney-General  v.  Stejdicns,  the  charity  was  to  be 
*  3  Bro.  C.  C.  171 ;  and  see  1  Yes.  J.  2-13 ;  2  Swanst.  181. 
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executed  in  Lisbon^  and  two  Trustees  had  been  named        1836. 
by  the  Testator,  one  of  whom  was  an  official  person,    Mayok  of 
imder  an  Act  of  Parliament,  which  being  repealed,       ^^^^^ 
the  co-trustee  only  remained.     This  was  the  Consul-  East  I^^)IA 
General,  and  he  refused  to  continue  in  the  trust  with- 
out another  to  aid  him.     The  Master  of  the  Eolls 
appointed  a  new  Trustee  on  the   Consul's  application. 
Possibly  this  decision,  taken  with  the  former  one,  may 
afford  a  precedent  sufficiently  near  the  present,  to  war- 
rant the  course  taken.     But  its  complete  justification 
must  be  sought  in  the  peculiar  circumstances   of  the 
case,  and  where  there  exists  any  possibility  of  piu'suing 
the  declared  intention  of  the  Testator,  upon  the  sub- 
ject of  which  of  all  others  he  plainly  was  the  most 
anxious,  their  Lordships  would  be  very  unwilling  to 
frustrate   that   intention  by   directing   the  funds   to 
other  objects.     This  seems  to  have  been  the  strong 
inclination  of  the  Court  below,  and  we  only  differ 
with  them  as  to  the  means  of  gi^'ing  effect  to  it. 

This,  however,  is  not  the  peculiarity  to  which  we 
principally  refer.  The  objection  in  the  ordinary  case 
to  administering  a  Foreign  chanty  imder  the  superin- 
tendence of  the  Coiu't,  is  this  :  those  who  are  engaged 
in  the  actual  execution  of  it,  are  beyond  the  Court's 
control,  and  those  who  are  within  the  jurisdiction,  are 
answerable  to  the  Court  for  the  acts  of  persons  as  to 
whom  they  can  derive  no  aid  from  the  Court.  Such 
an  office  will  not  easily  be  imdertaken  by  any  one ; 
and  its  duties  cannot  be  satisfactorily  performed ;  at 
least  the  party  must  rely  more  on  the  local,  that  is  the 
Foreign  authorities,  for  help,  than  on  the  Coiu't  to 
which  he  is  accountable. 

But  in  the  present  case,  there  is  reason  to  hope  for 
the  interference  of  the  Government. 

The  Coiui;  cannot  shut  its  eyes  to  the  weight  which 
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1836.        that  Governmeut  has  with  the  Court  of  Luchiow.     It 
Mayor  OF    can   hardly   be   said   that   the   authorities   there   are 
Lyons      -^YhoUy  on  the  footing  of  a  foreign  and  unconnected, 
JEast  India  though  possibly  they  may  be  an  independent,  State, 
and  there  seems  sufficient  ground  for  expecting  that 
the  Supreme  Court  may  find  fit  persons,  possibly  offi- 
cial persons,  willing  to  undertake  the  office  of  admin- 
istering the  charity  under  its  superintendence.     The 
jurisdiction  of  the  Court,  moreover,  extends  over  all 
British   subjects   residing   within   the   limits   of   the 
C'harter,    whether  in  the   British  or  native  dominions, 
and  this   affords  facilities   for  the   execution  of   the 
charity  under  the  Coiu't's  superintendence,  which  could 
not  exist  in  any  of  the  cases  cited. 

IV.  The  question  on  the  Mortmain  Act  cannot  be 
said  any  longer  to  exist  in  the  cause.  It  is  agreed, 
on  all  hands,  that  the  Statute  does  not  apply  to  India. 
With  respect  to  the  application  of  the  fund,  should 
the  execution  of  the  bequests  be  found  impossible, 
their  Lordships  decline  giving  any  directions,  because 
it  might  produce  an  impreesion  that  they  doubt  the 
possibility. 

Whereas  upon  all  the  facts  in  the  case,  and  all  that 
is  known  of  the  state  of  affairs  in  the  East  Indies^ 
they  entertain  no  doubt  whatever  respecting  it. 

V.  The  Court  below  properly  ordered  the  costs  of 
all  parties  to  be  taxed,  as  between  Solicitor  and  Client, 
and  paid  out  of  the  general  fund  standing  to  the  credit 
of  the  four  cases.  The  costs  and  charges  of  the 
present  appeal  must  be  taxed  in  like  manner,  as  be 
tween  Solicitor  and  Client,  and  paid  out  of  the  fund 
standing  to  the  general  credit  of  the  cause ;  the  sum 
advanced  being  liable  to  apportionment  among  the 
funds,  when  the  cause  goes  back  to  the  Supreme 
Court, 
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In  pursuance  of  the  above  judgment,   the  Judicial      Jf^ 
Committee  presented  their  report  to  His  Majesty  in    Mayor  of 
Council,  setting  forth  the  several  points  in  which  the      ^^^^^^ 
decree  in  the  Coiu't  helow  ought  to  be  reversed ;  and  ^^^^^^^ 
declaring,  with  respect  to  the  Luchioiu  charity,  "  that 
'Uhe   same   should    be    reversed,    and   that   instead 
"  thereof,  it  ought  to  have  been,  and  should  be  de- 
"  creed  and  declared,  that  if  the  whole  sum  of  2,00,000 
"  sicca  rupees,  bequeathed  in  the  thirty-third  article  of 
•'  the  said  Will  of  the  Testator,  Claude  3Iartm,  for  the 
"  finishing  the  house  of  Constantia,  hath  not  been  ex- 
"  ponded  and  applied  for  that  purpose,  whatever  may 
''  remain  thereof,  ought  to  be  set  apart  from  the  funds 
"  now  standing  to  the  general  credit  of  the  said  causes, 
"  and  carried  to  a  separate  account,  to  be  entitled, — 
"  'the  building  and  repairing  fund  for  the  house  and 
''  'establishment  at  Constantia,^  subject  to  the  fiu'ther 
"  direction  of  the  Supreme  Coui-t,  and  without  pre- 
"judice  to   the  final  application  of  the  same  fund, 
"  under  the  dii-ections  hereinafter  contained,  or  other- 
"  wise  ;  and  that  the  said  Supreme  Coiu't  should  give 
"all  necessary  dii-ections  for  that  pui-pose;  and  that 
"  out  of  the  same  funds,  standing  to  the  general  credit 
"  of  the  said  causes,  a  fui*ther  sum  of  1,00,000  sicca 
"  rupees,  being  the  amoimt  bequeathed  in  the  thirty- 
"  third  article  of  the  said  Will,  for  the  support  of  a 
"  College  and  school  at   Luchiotu,  together  with  accu- 
"  nmlations  of  interest  on  the  same,  from  the  death 
"  of  the  said  Testator  until  the  setting  apart  of  the 
"same,  be   set   apart   and   be  carried   to  a  separate      • 
•    "  account  in  the  said  causes,  to  be  entitled, — '  Luclcnoiu 
"  '  College  and  school  fimd,'  subject  to  the  fiu'ther  order 
"  of  the  Supreme  Coui't,  and  without  prejudice  to  any 
"  question  as  to  the  final  application  of  the  same  fund, 
"  under  the  directions  hereinafter  contained,  or  other- 
YOL.  I.  ^  ■'• 
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1S3G.  ''  wi&e ;  and  that  out  of  the  funds,  standing  to  the 
Mayor  OF  "  general  credit  of  the  said  causes,  the  further  sum  of 
Lyons  u  ^hree  lacks  of  rupees,  or  so  much  thereof,  as  the  said 
East  India  "  Court  shall  find  necessary,  be  also  set  aj^art,  without 
'^'  prejudice  to  any  question  as  to  the  final  application 
*'  of  so  much  of  the  interest  thereof,  under  the  said 
"  Will  applicable  to  the  maintenance  of  the  charitable 
"  establishment  at  Liichiotv,  and  subject  to  the  fur- 
'' ther  order  of  the  Court;  but  in  the  meantime, 
''  anj^  monthly  or  periodical  payments  which  shall 
"  have  been  directed  by  the  Supreme  Court,  to  be 
^'  paid  out  of  such  interest,  are  to  be  continued.  And 
*'  their  Lordships  do  agree  further,  humbly  to  report 
"  that  it  should  be  referred  to  the  Master  of  the  said 
"  Court,  to  inquire  and  report  to  the  said  Court,  whe- 
"  ther  it  is  in  the  power  of  the  Governor- General  in 
*'  Council,  at  Fort  William ^  in  Bengal,  to  aid  Trustees 
"to  be  appointed  b}^  the  said  Supreme  Court,  so  as  to 
"  enable  them  to  give  effect,  according  to  the  said  Tes- 
"  tator's  Will,  to  be  bequests  respecting  the  charitable 
"  establishment  and  institution  at  Lucknow,  contained 
"  in  the  Will  of  the  Testator,  and  thereby  directed 
"to  be  attached  to  the  establishment  of  Constantia 
"  House,  or  whether  any  other,  and  what  means, 
"  through  the  medium  of  Trustees,  exist  for  giving 
"  effect  to  such  bequest ;  and  tliat  if  it  shall  appear 
"  that  by  the  aid  of  the  said  Governor-General  in 
"  Council,  or  otherwise  as  aforesaid,  effect  can  be 
"  given  to  the  said  bequest,  some  proper  persons  be 
"  appointed  by  the  said  Supreme  Court,  to  be  the 
"  Trustees  of  the  said  charity,  to  whom  the  interests 
"  of  the  funds  applicable  for  the  support  of  such  cha- 
"  rity,  should  be,  from  time  to  time,  paid,  to  be  by 
"  them  applied  and  administered  under  the  superin- 
'    "  tendence  of  the  said  Supreme  Court,  iu  fouuding^ 
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*''  establishing,  and  keeping  on  foot,  the  said  charity  ; 
•'  and  that  the  Advocate-General,  the  Plaintiff  in  the 
"  first,  and  the  Defendant  in  the  third  of  the  above- 
"  mentioned  causes,  should  be  at  liberty  to  propose 
*'  proper  persons  to  be  such  Trustees.  And  their 
*'  Lordships  do  agree  further,  humbly  to  report,  that 
*'  in  all  other  respects,  the  said  decree  should  be 
''  affirmed." 

On  the  1st  of  March,  1837,  this  report  Avas  taken 
into  consideration  by  His  Majesty  in  Council,  and 
being  allowed,  it  was  ordered  accordingly. 


1836. 

MAYOil  OF 

Lyons 

V. 

East   India 

COMPAXT. 


In  Chancer//. 


GAEDINEE  v.  FELL  * 


ANDEEW  GAUDINEE,  late  of  the  civil  service  of  the  East  EoUs  Comt, 
India  Company,  and  a  resident  at   Calcutta,  by  his  Will,  dated     '-^^^  July> 
6th  October,  1805,  attested  by  two  witnesses  only,  gave  and  be-      ^_.^-J_/ 

queathed  to  Trustees,  all  and  every  description  of  property  that  Lauds  in  the 

he  was  then  or  might  be  thereafter  possessed  of.     He  dii-ected  his  ^^.^^  Indies, 

Trustees  to  dischai-ge  aU  just  demands  against  him,  and  to  pay  a  n^re  of  the 
legacy  of  £100  to  an  aunt;  and  then  gave  and  bequeathed  the 
remainder  of  his  property  to  his  mother,  Eaplxemia  Gardimr,  for 
her  sole  and  exclusive  benefit.     The  Testator  died  in  the  month 

of  March,  1806,  leaving  Euphemia  Gardiner  surviving  him,  and  hut  descend 

the  plaintiff,  Andrew  Gardiner,  his  heir-at-law.  who  would  b© 

At  the  time  of  his  death,  and  of  making  his  Will,  he  was  heir-at-lawin 

possessed  of  an  estate,  situate  at  Barrisaul,  in  Bengal,  the  rents  ^n9kmd.  A.y 
and  profits  of  which,  Euphemia  Gardiner  received  till  her  death, 
in  the  month  of  March,   1813.      By  her  Will,  dated  the  14th 


natiu-e  of  fee- 
simple,  do  not 
pass  by  an  un- 
attestedWill, 


tested  Will, 
devises  lands 
to  B.  ;  B. 
receives  the 
rents,  and  by 
a  Will,  also 


*  The  importance  of  this  and  the  subsequent  case  of  Freeman  v.  Fairlie, 
as  deciding  the  nature  of  the  tenui-e  of  lands  in  British  India,  has  in- 
duced the  Editor  to  insert  them.     The  case  of  Freeman  v.  Fairlie  neyer 
having  been  reported,  is  compiled  from  the  papers  in  the  cause,  and  the    unattested, 
shorthand- waiter's  note  of  Lord  Lyndhursfs  judgment.     The  Editor    gives  the 
jegrets  he  is  unable  to  give  the  arguments  of  Counsel,  but  cannot  find   lands,  toge- 
"that  any  note  of  them  has  been  presei-ved.  ther  with  a 

legacy,  to  the 

heir-at-law  of  ^.  ;  the  heir  may  receiY©  the  legacy,  aad  also  call  for  aa 

account  of  the  rents  regeiyed  by  £, 
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1819.  February,  1812,  Liit  not  executed  and  attested  so  as  to  pass  real 

^- — ---— ^  estates,  she  gave  to  the  Plaintiff,  her  grandson,  £1000  sterling, 

O-ankner  ^^^^  ^jg^  ^-^q  Barrisaul  estate,  or  whatever  it  might  have  T)ro- 

Tj,\j  duced  ;  and  she  appointed  the  Defendants  her  Executors. 

The  Bill  was  filed  by  the  Plaintiff,  an  infant,  submitting,  that 

/  ^  ,/^  /757  as  the  Will  of  Andrew  Gardiner,  the  Testator,  was  not  attested 

Ccrr^;/£^i  cfj  by  three  witnesses,  it  did  not  pass  the  estate  at  Barrisaul,  and     1 

y/f./i  P.c  S/  praj-ing  for   an  account  of  the  rents  and  profits  received  by     j 

^,//.r./i'.^.<^-^/  Eapliemia  Gardiner  during  her  life,  or  hy  the  Defendants  since    ■  ' 

c  a  a  f./i  ac7,//:i  her  death,  and  also  for  the  legacy  of  £1000  bequeathed  to  the 

^.«1^  (Fa.l-y^^J^^'-       Plaintiff  by  her  WiU. 

The  Defendants  by  theu-  answer,  said,  that  having  information 
that  a  part,  if  not  the  whole,  of  the  said  estate,  was  subject  to  a     i 
grovmd-rent,  and  not  knowing  the  tenure  of  the  said  lands  in 
Barrisaul,  and  not  admitting  the  same  to  have  been  freehold, 
they  submitted,  whether,  under  the  cu-cumstanees  in  tlio  Bill 
mentioned,    the   said   Testratrix  was   entitled  to  the  said  real 
estates,  or  to  the   rents  and  profits  thereof,  or  otherwise  ;   or    \ 
whether,  for  the  reasons  aforesaid,  the  Will  of  the  said  Testator, 
Andrew    Gardiner,    was    void    as    to    passing    the    estates    at 
Barrisaul    aforesaid  ;    or    whether    the  said  estates  or  any    part 
thereof,  did,  upon  the  death  of  the  said  Testator,  Andrew  Gar-     ■ 
diner,  descend  upon  the  said  Plaintiff,  as  the  heir-at-law  of  tlie    ' 
said  Andreiv  Gardiner. 

Thej^  admitted  the  Plaintiff  to  be  heir-at-law  of  Andre- 
Gardiner  ;  but  said  that,  under  the  circumstances  aforesaid,  tin 
were  unable  to  decide  whether  the  Plaintiff  was  entitled  to  tlic 
estate  at  Barrisaul,  as  heir-at-law  ;  and  they  said  that  ihoy  hail 
been  advised,  and  submitted  that  the  Plaintiff  was  not  entitled  to 
the  legacy  of  £1000  and  to  the  estate  at  Barrisaul,  but  that  ho 
ought  to  be  put  to  his  election. 

It  appeared,  by  evidence  taken  under  a  commission  in  India, 
that  the  lands  in  question  were  held  by  instruments  of  grant  s 
called   Potlahs,   by  whicli  a  perpetual  right  of  occupancy  wa^ 
given  to  the  grantee,  subject  to  the  pa^onent  of  certain  annual 
fixed  rents,  and  to  forfeiture  in  case  of  non-payment ;  that  the  , 
estate  was  descendible  to  heu-s,  and  might  be  alienated,  sold,  \ 
or  disposed  of  by  the  grantee.     These  lands  were  held  under  a. 
Zemindar,  to  whom  the  rent  was  j)ayable,  and  who  held  imnic- 
diately  under  the  Grovernment  hj  a  similar  tenure. 

By  the  decree  made  at  the  hearing  by  the  late  Master  of 
the  Polls,  on  the  17th  Becemher,  1817,  it  was  referred  to  the 
Master,  to  inquire  what  was  the  natm-e  of  the  interest  which  the 
Testator,  Andrew  G((rdincr,   possessed  in  the  Barrisaul  estate^ 
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under    the   respective   Pottahs   proyefl   in   the   cause,    and  also  1819. 

%vhether  the  said  Barrisaul  estate  or  any  and  Trhat  part  or  parts 
thereof,  passed  by  the  Will  of  the  said  Testator,  attested  hy  only 
two  -vritnesses.  Fell, 

The  Master,  by  his  report  dated  4tli  August,  1818,  certified 
that  upon  consideration  of  the  translation  of  the  Pottahs,  and 
some  affidavits  (txro  of  which  were  made  \)y  Gentlemen  who  had 
at  different  times  held  the  office  of  Advocate-General  at  Calcutta), 
he  was  of  opinion  that  the  interest  which  the  Testator  possessed 
in  the  Barrisaul  estate,  was  of  the  nature  of  fee-simple,  and  that 
no  part  thereof  passed  by  liis  will,  attested  by  two  witnesses 
only. 

The  report  had  been  confirmed,  and  the  cause  now  came  on  to 
bo  heard,  on  fiuiher  directions. 

Mr.  Benyon  and  ]\Ir.  Richards  for  the  Plaintiff  : 
The  Master  ha\'ing  found  that  this  estate  did  not  pass  by  the 
Will,  the  Plaintiff,  as  heir-at-law,  must  be  entitled  to  it.  The 
question  of  election  raised  by  the  answer,  cannot  be  sustained  ; 
it  is  established,  that  a  Will  not  duly  attested,  is  not  sufficient  to 
put  an  heii--at-law  to  his  election — Sheldon  v.  Goodrich,  8  Ves. 
481,  497  ;  Boodie  v.  Barry,  2  Yes.  &  B.  127. 

Mr.  Some,  and  ]\Ir.  Ahercromly,  for  the  Defendant : 
The  rights  which  Europeans  acquire  in  property  piu'chased  in 
the  East  Indies,  are  subject  to  great  doubt.  The  question  is  one 
of  the  gi-eatest  importance  ;  it  has  always  been  the  policy  of  our 
Government  to  prevent  emigration  to  that  country ;  no  one  is 
allowed  to  go  there  without  a  license  :  and  can, English  subjects, 
who  are  not  permitted  to  colonize,  acquire  Indian  property,  which 
is  to  come  descendible  to  their  English  heirs  ? 

The  Master's  report  is  verj'  short,  and  by  no  means  satisfactory. 
The.  estate  is  found  to  be  of  the  nature  of  fee-simple  ;  but  does 
it  follow,'  that  it  is  to  descend  to  the  person  who  is  the  heir 
according  to  oui*  law  ?  It  may  be  a  question  whether  it  can 
descend  to  any  European.  The  Court  is  altogether  ignorant  of 
the  rules  of  descent  that  may  prevail  in  Bengal;  what  those 
rules  are,  is  a  question  not  of  English  law,  but  of  fact,  and  some 
inquiry  should  be  made  ;  so  much  doubt  exists  uj)on  the  subject, 
that  in  a  cause  now  pending  before  the  Lord  Chancellor,  a  com- 
mission has  been  despatched  to  India,  to  ascertain  this  very 
point. 

We  do  not  dispute  the  doctrine  that  an  unattested  WiU  cannot 
put  an  heu'  to  his  election  ;  it  is  a  void  Will ;  the  Coiu-t  cannot 
look  at  it;  even  to  ascertain  the  Testator's  intention;  upon  this 
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1819.         technical  ground,  that  the  statute  has  declared  such  Wills  to  be 
■^- — ^_ — '     null  and  void,   to  aU  intents  and  purposes.     But  it  does   not 
Gardiner      Iq^q^  that  the  same  is  true  with  regard  to  an  Indian  AVill  not 
ry^  didy  attested  ;  here  such  an  instrument  is  altogether  nugatory, 

but  there,  though  it  cannot  disinherit  the  heir,  yet  it  may,  as  far 
as  we  know,  be  of  sufficient  force  to  raise  an  election.  But  even 
suppose  that  this  is  to  be  construed  as  an  English  WiU,  it  will 
be  admitted  that  if  there  be  a  WiU  of  personality,  executed  as 
such,  and  a  legacy  be  given  to  the  heir,  on  condition  of  re- 
nouncing the  estate,  he  shall  be  put  to  his  election,  and  it  must 
be  the  same  when  such  a  condition  is  not  contained  in  express 
terms,  if  the  Will  be  framed  in  language  from  which  it  must  be 
inferred.  That  is  the  case  here  ;  the  gift  of  the  estate,  and  of 
the  £1000  are  contained  in  the  same  sentence,  and  to  disjoin 
them,  would  destroy  the  sense  of  the  passage.  It  must  be  con- 
sidered as  an  implied  condition,  that  if  he  accepts  the  legacy,  he 
is  to  take  the  estate  as  from  the  bounty  of  the  Testatrix,  and  not 
to  claim,  under  an  adverse  title,  the  rents  that  she  had  received. 

Mr.  BenyoHy  in  reply  : 
The  objection  to  the  Plaintiff's  title  as  heir  was  never  raised 
'before.  The  point  could  not  have  escaped  Sir  William  Grant, 
and  the  Defendants,  if  there  had  been  any  doubt  upon  it,  might 
have  had  it  included  in  the  reference.  There  is  nothing  more  in 
this  case  to  raise  a  condition  against  the  heir,  than  in  the  others 
that  have  been  decided  in  his  favour  ;  it  can  make  no  difference 
whether  the  legacy  and  the  estate  be  given  in  two  sentences,  or 
in  the  same. 

The  Master  of  the  EoUs  (Sir  Thomas  Plumer) : 
This  is  a  BiU  filed  by  an  infant,  claiming  a  legacy  of  £1000, 
and  also  an  account  of  the  rents  and  profits  of  these  premises, 
as  a  debt  from  the  estate  of  Mrs.  Euphemia  Gardiner,  due  to  him 
in  respect  of  his  right  to  the  property  in  question.  The  first 
point  is,  whether  he  is  entitled  to  the  estate.  It  was  the  pro- 
perty of  a  Gentleman,  who  by  WiU  gave  it  to  his  mother,  and 
she  afterwards  disposed  it  of  to  the  Plaintiff.  The  claim  was 
made  upon  the  gi-ound  that  both  these  dispositions  were  void, 
from  not  having  been  executed  with  the  solemnities  required  by 
the  Statute,  in  devises  of  property  in  England.  The  Defendants 
resisted  this  claim,  and  denied  that  a  WiU  to  pass  such  property 
reqixired  to  be  attested  by  three  witnesses. 

On  the  hearing  of  the  cause,  the  late  Master  of  the  EoUs  was 
of  opinion,  that  as  the  question  wft£  one  that  related  to  propei-ty 
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belonging  to  this  country,  it  vras  a  proper  suLject  to  be  inquired  1819 

into,  by  consulting-  those  persons  who  Avere  conversant  with  the 
laws  of  India  ;  for  though  the  English  laws  prevail  there  to  a 
certain  degree,  yet  it  was  a  matter  of  doubt,   whether  this  par-  jr^i^ 

ticular  Statute  shoidd  apply  there.  There  have  been  many  discut  - 
sions  as  to  how  far,  when  English  subjects  have  carried  out  our 
laws,  and  established  Courts  of  judicature  in  Foreign  countries, 
any  particular  laws  should  operate  there ;  there  is  great  difficulty 
in  fixing  to  what  extent  our  law  of  real  property,  with  its 
numerous  refinements,  chiefly  derived  from  feudal  ideas,  not 
applicable  to  other  countries,  should  attach  to  the  Foreign  domi- 
nions of  England.  It  was  not,  however,  to  ascertain  this  general 
question,  that  the  inquiry  was  directed,  but  to  find  the  nature  of 
the  Testator's  interest  in  this  estate,  and  whether  passed  by  his 
Will.  If  it  had  then  been  suggested  that  the  property  was 
subject  to  other  questions,  that  there  were  these  points,  so 
important  with  respect  to  public  policy,  to  be  settled,  it  would 
have  been  idle  to  send  such  an  inquii-y  ;  but  undoubtedly  it  was 
considered  by  the  great  Judge  who  directed  it,  to  be  the  proper 
course,  and  I  mxist  take  it  that  his  decree  was  right,  and  that 
when  the  incj[uiry  was  answered,  the  object  was  attained. 

Now,  the  two  questions  that  was  sent  to  the  Master,  he  has 
directly  answered  ;  after  taking  the  proper  means  by  examining 
competent  persons,  he  reports  that  the  property  was  of  the  natui'o 
of  fee-simple,  and  that  it  did  not  pass  by  the  Testator's  "Will. 

It  is  objected  that  this  report  is  defective,  because,  though  it 
states  that  the  property  did  not  pass  by  the  Will,  yet  it  is  not  said 
that  it  descends  to  the  heir.  With  regard  to  this,  if  we  look  at  the 
pleadings,  we  find  that  the  Plaintiff  claims  this  estate  as  heir-at- 
law,  and  the  answer  contains  a  direct  admission  that  he  is  heii-- 
at-law.  It  must  be  inferred  that  this  means  heir  quoad  hoc  :  and 
if  the  Defendant  had  meant  that  the  Plaintiff  was  only  heir-at- 
law  to  English  property,  and  not  to  estates  of  this  description,  if 
any  such  objection  had  been  raised,  Sir  William  Grant  would  not 
have  confined  the  inquiry  in  the  manner  he  has  done,  but  would 
have  added  a  direction  to  ascertain  who  was  the  person  entitled. 
I  think  it  may  fairly  be  presxuned,  that  the  party  did  not  intend 
to  make  an  objection  of  this  natui-e.  It  is  ciuite  clear  that  in 
the  pleadings  it  was  only  meant  to  raise  the  question  about  the 
WiU. 

Next,  to  consider  the  trvie  meaning  of  this  report.  The  estate 
is  said  to  be  of  the  nature  of  fee-simple  ;  that  is,  it  possesses  the 
qualities  of  a,  fee-simple  estate  ;  it  muist,  therefore,  have  the 
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1819.  quality  of  being  descendiLle  to  tho  heir.  How  can  it  be  of  the 
natiu-e  of  fee-simple,  if  it  duos  not  descend  to  the  heir-at-law  ? 
It  is  an  estate  of  inheritance  ;  and  if  such,  the  rules  and  doctrine 

j,^^.ll  of  estates  of  inheritance  must  ho  applied  to  it.     All  this  must 

have  been  known  and  felt  by  the  Judge  who  directed  the  inquir}'^ ; 
for  otherwise  his  decree  would  have  been  defective. 

The  only  other  question  is,  that  of  ■  election.  And  it  must  bo 
allowed  that  this  lady  made  her  Will  tinder  the  idea  that  the 
property  was  hers,  and  not  supposing  that  any  account  of  the 
rents  would  be  called  for  reti'ospectively.  If  she  had  been  told, 
the  heir-at-law  means  to  demand  an  account  of  what  you  have 
received  from  this  estate,  it  is  very  probable  that  she  would  not 
have  given  him  the  £1000,  or  would  have  imposed  a  condition 
of  releasing  that  claim  ;  but  the  Court  cannot  impose  such  a  con- 
dition upon  conjecture.  Tho  question  is,  whether,  as  the  AVill  is 
framed,  giving  the  £1000,  together  with  the  estate,  it  imparts 
that  there  must  be  any  election  or  condition  not  to  take  both, 
and  think  I  should  not  be  warranted  in  putting  such  a  construc- 
tion upon  it. 

It  is  admitted,  that  a  Will  attested  by  two  witnesses  only,  is 
not  sufficient  to  put  the  hcii"  to  his  election.  It  might  have  been 
argued,  that  if  you  put  a  party  to  elect  when  the  Testator  has 
given  away  the  estate  of  another,  the  same  should  be  done  with 
reerard  to  the  heir,  when  the  estate  is  thus  devised.  But  it  has  been 
decided  in  several  cases,  that  the  AVill  cannot  be  looked  at,  and  in 
.  those  cases  it  might  have  been  contended,  and  better  than  here, 
that  there  was  an  implied  condition,  not  to  take  the  bounty  given 
by  the  wiU  and  at  the  same  time  disi^ute  it.  But  if  it  be  not 
KO  impHed  in  general,  what  is  there  to  distinguish  this  case  ? 
Indeed,  it  is  stronger  in  favom*  of  the  heu-,  for  the  Testatrix 
intended  to  give  both  ;  and  why  should  the  devise  operate  here, 
which  it  woidd  not  have  done  if  it  had  been  a  devise  to  another 
person?  It  is  not  possible  to  confer  a  condition  in  the  one 
place  and  not  in  the  other.  The  words  are  not  strong  enough  ; 
if  they  had  been,  I  should  have  been  glad  to  lay  hold  of  them, 
for  the  pui'pose  of  doing  what  I  think  the  Testatrix  herself  wotdd 
have  done.  For  it  is  probable,  that  if  she  had  known  of  this 
claim,  she  would  have  quahfied  her  gift.  In  the  same  way  it 
may  be  said  of  any  legacy  to  a  debtor,  when  the  Testator  was  not 
aware  of  the  debt,  that  if  he  had  been,  he  woidd  have  imposed 
condition  of  releasing ;  but  the  Court  cannot  infer  such  a  coi 
dition  upon  conjectiu'e  only.  There  is  not  enough  expressed 
the  Will  to  clothe  the  gift  with  any  eoaditiou;  and,  therefore, 
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^eel  myself  unable  to  decide  against  the  heii-.  There  must  be  au 
account  of  the  rents  and  profits,  but  as  it  is  a  hard  case,  I  shall 
not  give  costs.^'— Eeg.  Lib.  1818,  A.  (9.)  fol.  1930. 


1819. 
Gardiner 

V. 

Fell. 


In  Chancery. 

FREEMAN  v.   FAIELIE. 

HANNAH  HMG-H,  widow,  formerly  Eo.ymah  OldJium,  widow, 
of  Calcutta,  in  the  JEast  Indies,  by  her  Will,  bearing  date  loth 
October,  1789,  which  was  executed  so  as  to  pass  real  estates  of 
inheritance,  after  giving  certain  legacies,  devised  and  bequeathed 
all  her  estate  to  Ann  Freeman,  Caroline  Tranter,  afterwards  Caro- 
line Jefcocl,  William  Tranter,  Burgess  Tranter,  Mary  Butt,  and 
Sarah  Barnett,  and  to  their  respective  heirs,  Executors,  Adminis- 
trators, and  assigns,  in  equal  shares  and  proportions,  subject  to 
the  payment  of  her  debts,  legacies,  and  funeral  expenses,  and 
appointed  the  Defendant,  William  Fairlie,  then  a  Banker  and 
Merchant  at  Calcutta,  her  Executor. 

The  Testatrix  died  some  time  in  the  year  1791,  without  having 
altered  or  revoked  her  Will,  which  was  proved  in  the  Supreme 
Court  of  Calcutta  by  the  Defendant,  William  Fairlie,  who  entered 
upon,  and  took  possession  of,  her  real  and  personal  estate. 

At  the  time  of  her  decease,  the  Testatrix,  besides  considerable 
personal  estate,  was  in  possession  of  houses  in  the  town  of  CaU 
cutta,  which  were  built  by,  and  were  formerly  the  property  of, 
her  deceased  husband,  Samuel  Oldham  ;  the  groimd  whereon  the 
same  were  built  having  been  conveyed  to  him  by  indenture  of 
lease  and  release  of  18th  and  20th  of  August,  1780,  and  for  which 
he  had  obtained,  in  1782,  from  the  Collector's  office,  a  Pottah. 

She  was  also  in  possession  of  a  plot  of  gi-oimd  in  Calcutta, 
which  had  likewise  belonged  to  her  former  husband,  Samuel 
Oldham,  and  had  been  originally  conveyed  to  him  by  an  inden- 
ture, or  deed  poR  of  the  10th  January,  1785,  and  confii'med 
Bubseqiiently  by  indentures  of  lease  and  release,  and  for  which 
he  had  also  obtained  a  Pottah  from  the  Collector's  office. 

*  On  the  application  of  the  laws  oi  England,  to  her  Foreign  possessions, 
vide  Calvin'' s  case,  7  Co.  34,  1  Blac.  Com.  §4. 108,  2  P.  WiU.  75  ;  Blank' 
hard  v.  Galdy,  Salk.  411  ;  Smith  v.  Broivn,  ib.  666  ;  Hall  v.  Campbell, 
Cowp.  204  ;  Spragys  v.  Stone,  cited  Dous:.  38  ;  Bose  v.  Vancjhan,  4  Burr. 
2500  ;  Exptarte  Prosser,  2  Bro.  0.  C.  325  ;  Evelyn  v.  Foster,  8  Ves.  96  ; 
E.C  parte  Anderson,  6  Ves.  240  ;  Shcddon  v.  Goodrich,  8  Ves.  481  ; 
Attorney-General  v.  Stewart,  2  Merr.  143.  See  also  Pihe  v.  Hoare,  Auib, 
428,  and  2  Eden,  182,  note. 

VOL,    I.  M  1 


1828. 

The  tenure  of 
land  in  Cal- 
cutta is  of  the 
nature  of  free- 
hold, and  real 
estate  ■viill  not 
therefore  pass 
by  an  unat- 
tested WiU. 
The  Pottah 
granted  by  the 
Collector  is  not 
a  muniment 
of  title,  but 
only  an  evi- 
dence of  hold* 
ing,  according 
to  a  local  and 
fiscal  regula- 
tion. 


^.  ry.ii.c.rZ  it4S'.^'>J. 
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1828,  Soou  after  liis  decease,  his  widow  procured  letters  of  admliiis- 

■:;^''     '        tration  of  liis  estate  and  effects,  to  be  granted  to  her,  and  in  virtue 
^^  tnereoi  took  possession  of  all  his  effects,  both  real  and  personal, 

Fairlie.        including  the  house  and  piece  of  land  in  question,  and,  having 
scheduled  them  in  her  accounts,  procui-ed  three  Pottahs  to  be 
granted  to  her  of  the  whole  premises. 
//>/./. /I  /yr  2^^^:  The  fu-st  Po^M  so  granted  to  Hannah   OUliam  was  endorsed 

HA/.N^.K  /jS- "  in  English,    '' Pottah  to  S.    Oldham  for  Bgs.   2.  Sealed  the  6th 

Z^aU.i/6    C^-  Juhj,    1789.   0.  T.  H.   (L.  S.)     A  Pottah  is  hereby  granted  to 

Cory.  ^7  Sannah  Haigh,  Administratrix  of  Samuel  Oldham,  deceased,  for 

A  /x^ /(.c.fl  ■?^^-  "i  heegah^  of  ground  in  Bhee,    Calcutta,  which  formerly  belonged  ■ 

^^//.c.fis^y  ^^^to  ^^^-  Samuel  Oldham, — rent  6  rupees  sicca  per  annum.     In 

a.ff<^-^^  ^.r.y:/,         the  Cutcherry  of  the  Calcutta  division,  this  29th  June,  1789. 
P^.'//.r.  /f  <rc^-/7^.  "  No.  21,  examined  J.  W.  Edivard  Coleh-ooke,  Collector:' 

-i  /i./t  C^  "'^-^  "^^  On  the  same  slip  of  parchment  which  contained  the  above; 

7  ^./l.  ^''■^-  ^^-  words  and  figures  in  EngHsh,  was  an  instrument  in  the  Bengalee 

^,  n  fi  C.  /i-  3S11.  language,  a  translation  of  which  was  in  tJie  following  words  and 

^.../..^/^/-^^y//^-         %^^es:- 

6  ^./.  /«'  OJ^-  -^f^-  "  N^-  Twenty-ofio. 

3  dam-  ^S^-  "  To  the  benevolent  Sir  Belur  Anna  Haigh,  Attorney  to  Mr, 

36'  /da7n.  J^i-  Samuel  Oldham,  the  Pottah  for  land  is  granted.     I  gi-ant  you  this 

9  /Jof'  ^'  ^*^P'  93'  ^^^^^^^  foj'  two  beegahs  of  laud  formerly  belonging  to  IVIr.  Samuel 
Oldham,  in  my  Talooh  Moicza  Pehu,  Calcutta,  for  you  to  dwell 
thereon,  and  you  will  pay  the  rent  thereof,  the  annual  sum  of 
sicca  6  (six)  rupees,  in  coin  received  in  payment  of  rent,  and 
dwelling  thereon,  fi-ee  from  interruption,  hold  possession  of  it  : 
on- these  considerations  I  grant  this  Po^^^A.  English  year  1789, 
eighty-nine,  29th.  June,  Bengally  year  1196,  ninety-six,  18  assar."' 
The  two  remaining  Pottahs  were  of  a  similar  form  and  descrip- 
tion, being  for  the  two  other  plots  of  ground,  and  were  respectively 
numbered  22  and  23,  and  dated  the  29th  June,  1789. 

The  Testratrix  possessed  no  other  real  estate,  than  that  described 
in  the  above  instruments. 

In  the  year  1812,  William  Fairlie  having  quitted  India,  a  suit 
was  instituted  in:  the  Court  of  Chancery  in  England,  by  the 
legatees  and  devisees  named  in  the  "WiU  of  Hannah  Haigh, 
against  him  for  an  account  of  the  real  and  personal  estate  of  the 
Testatrix,  and  the  administration  thereof  ;  to  which  His  Majesty's 
Attorney-Greneral  and  the  East  India  Company  were  afterwards' 
made  parties,  and  on  the  30th  November,  1815,  a  decree  for  the 
several  accounts  was  taken,  and  a  reference  directed  to  the  Master^ 
to  inquii-e  into  the  nature  of  the  tenm-e  of  the  houses  and  land  af 
Calcutta ;  and  in  case  he  should  be  of  opinion,  that  the  same  were 
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freehold,  or  in  the  nature  of  freehold  estate,  then  he  vras  to  inqiiii-e 
and  state  -who  was  the  heii'-at-law  of  Samuel  Oldham. 

The  Master  {J.-  Stephen)  made  his  report  on  the  6th  Novemler, 
1823,  wherein  he  certified  that  the  PlaintifPs  contended — 1st, 
that  land  and  houses  in  Bengal,  held  by  British  subjects,  were 
chattels  real,  and  not  freehold  estate.  2nd,  that  the  lands  and 
houses  of  which  the  Testatrix  was  in  possession  at  the  time  of 
her  death,  were  situate  in  Calcutta,  and  held  by  Pottah.  3rd, 
that  land  and  houses  situate  in  Calcutta,  and  holden  by  Pottah, 
could  not  be  of  fi-eehold  tenure,  as  well  because  the  Pottah  is 
insufficient  to  pass  a  freehold  interest,  as  because  the  East  India 
Company,  having  only  a  temporary  interest  in  the  Province  of 
Bengal,  cannot,  by  any  instrimient,  gTant  a  larger  estate.  And, 
4th,  that  although  the  custom  of  the  Province  was,  that  the 
Company  does  not  resume  land  held  by  Pottah,  the  tenure  of  such 
land  is,  notwithstanding,  a  teniu'e,  at  the  will  of  the  Company, 
according  to  the  custom  of  the  Province,  and  that  by  such  custom, 
the  land  is  transmissible  as  personal,  and  not  as  freehold,  estate ; 
and  the  Plaintiffs,  therefore,  charged  and  submitted,  that  the  Tes- 
tatrix was,  at  the  respective  times  of  making  her  Will,  and  at  her 
death,  under  and  by  virtue  of  the  aforesaid  Pottahs  or  grants  to 
her,  possessed  of,  and  entitled  to,  the  before-mentioned  three  lots 
or  parcels  of  land  and  houses  in  Calcutta,  and  that  she  had  been  so 
possessed  fi'omthe  30th  of  November,  1788  (the  day  of  the  death 
of  her  husband,  the  late  Samuel  Oldham),  or  from  the  29th  day 
of  June,  1789,  the  date  of  the  Pottahs  granted  to  her  as  aforesaid, 
to  the  1st  Ju7ie,  1791,  the  day  of  her  death  ;  and  that  the  Testatrix 
being  so  possessed,  and  entitled  to  the  same,  orherbeneficialinterest 
in  one  moiety  thereof,  as  widow  of  the  said  Samuel  CHdham,  passed 
by  her  Will,  or  by  vii'tue  thereof,  became  vested  in  the  Defendant, 
William  Fairlie,  as  her  acting  Executor,  and  that  being  held  by 
Pottahs  or  grants,  the  tenure  thereof  was,  and  ought  to  be  con- 
sidered as  of  the  nature  of  chattels  real,  or  personal  estate  ;  or 
else  as  a  customary  teniu'e  by  Pottah,  the  custom  whereof  is,  that 
on  the  death  of  a  person  possessed  of  lands  and  houses  held 
thereby,  the  same,  with  a  right  to  have  a  new  Pottah  thereof 
granted,  pass  to,  and  vest  in,  his  Executors  and  Administrators, 
to  be  administered  as  personal  estate. 

That  the  Defendant,  Thomas  Oldham  (to  whom  administration 
of  the  estate  of  Samuel  Oldham  in  England,  had  been  granted 
by  the  Prerogative  Coiu*t  of  Canterhunj),  had  also  submitted  to 
him  certain  reasons  for  considering  the  said  lots  or  pieces  of 
gi-ound  and  houses,  to  be,  by  the  law  of  the  place,  or  by  the  law 
of  England,  as  in  force  there,  not  real;  but  personal  estate.    That, 
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on  tlie  other  hand,  the  Defendant,  JTiUiam  Fairlie,  had  submitted 
that  Samuel  Oldham,  the  intestate,  took,  by  the  conveyances,  and 
had  an  estate  of  inheritance  in  fee-simple  of,  and  in  all  the  said 
premises,  and  that  the  same  (subject  to  such  of  his  debts,  if  any, 
as  his  personal  estate  was  insufficient  to  pay)  descended  to  his 
heir-at-law,  and  did  not  pass  by  the  Will  or  Codicil  of  his  widow, 
Hanna  Haigh ;  and  that  the  premises  were  freehold,  or  of  the 
nature  of  freehold  estate,  and  the  same  conclusions  of  law  have 
also  been  contended  on  behalf  of  his  Majesty's  Attorney-General ; 
and  the  Master  certified,  that,  in  support  of  the  state  of  facts  of 
the  Defendant,  William  Fairlie,  there  had  been  produced  and  read 
before  him,  without  objection  on  either  side,  affidavits  of  Edward 
B.  Lewin  and  Robert  Percy  Smith,  and  the  dej)Ositions  taken  on 
interrogatories  of  the  Eight  Hon.  Sir  Henry  Russell,  Knt.,  and 
Sir  William  Burroughs,  Knt.,  both  late  Judges  of  the  Supreme 
Court  at  Calcutta,  on  the  part  of  the  Defendant,  William  Fairlie, 
and  cross-examined  on  the  part  of  the  Plaintiffs :  and  he  was  of 
opinion,  upon  the  concurrent  testimony   of   the   witnesses,    Sir 
Henry  Russell,   Sir    William  Burroughs,  Edward  B.  Lewin,  and 
Robert  Percy  Smith,  that  it  was  sufficiently  proved  and  established, 
that  the  lots  or  pieces  of  land  and  houses,  were  of  the  nature  of 
freehold  estate,  and  did  not  pass  by  the  Will  of  the  Testatrix  : 
and,  therefore,  he   proceeded  to  inquire  who  was  the  heir-at-law 
of  the  intestate,  Samuel  Oldham.     The  Master  then  proceeded  to 
state,  that  in  consequence  of  the  parties  having  obtained  an  order 
for  a  commission  to  examine  witnesses  in  India,  he  had  suspended 
further  proceedings,  until  such  commission  had  been  retiu'ned ;  that 
witnesseshavingbeen  so  examined,  their  depositions  were  retiumed, 
and  had  been  read  before  him  ;  and  he  certified  that  the  fiu-ther 
evidence,  after  full  consideration  thereof,  and  hearing  Counsel  and 
Solicitors  for  the  respective  parties  thereon,  had  not  altered  his 
fiirst  conclusion.     And  he  had,  therefore,  proceeded  with  his  inquiry 
as  to  the  heir-at-law  ;  that  the  further  evidence  was  not  uniform 
jn  its  effect,  as  to  what  the  law  of  the  East  India  Company's  settle- 
ments in  Bengal,  relative  to  the  subject  in  reference,-  really  was, 
but  contained  very  opj)osite  opinions,  and  showed  that  a  difference 
in  judgment  subsisted  between  the  Judges  of  the  Supreme  Coiu-t 
of  Judicature  at  Calcutta,  two  of  them,  viz.,   Sir  Edward  Hyd<f 
East,  the  Chief  Justice,  and  Sir  Anthony  Buller,  Justice,  holding 
that  lauds  and  houses  in  Calcutta  were  real  estates  of  inheritance, 
when  conveyed  ;  while  the  third  Judge  of  the  same  Court  (there 
being  three  only  resident  there  at  that  time),  viz..  Sir  Francis  Mac- 
naghten,  held  that  ail  lands  and  houses  there,  in  the  hands  of  British 
subjects,  wci-e  personal  estate,  or  chattels  real.  That,  considering  the 
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gi'eat  singularity  and  importance  of  the  difference  in  opinion  be- 
tween tlie  highest  local  authorities,  affecting,  as  was  alleged,  the 
titles  to  property  of  an  immense  amount  in  value,  and  finding  him- 
self unable  in  forming  a  judgment  on  the  points  refeiTed  to  him,  to 
adopt  entirely,  either  of  the  opinions  upon  the  gTOimds  assigned  for 
them,  but  constrained  to  dissent  from  the  reasons  assigned  by  the 
majority  of  the  learned  Judges,  while  he  adopted  their  general 
conclusion,  he  deemed  it  his  duty  to  submit  to  the  consideration 
of  the  Court,  the  grounds  upon  which  those  conflicting  opinions 
were  respectively  maintained,  and  those  upon  which  he  had 
formed  liis  own  conclusions  on  points  in  reference  before  him. 
Ho  then  proceeded  to  state,  that  it  appeared  clearly  from  the 
evidence,  that  land  and  houses  in  Calcutta,  whatever  their  temire, 
or  the  natm'o  of  the  estate  in  them,  which  an  absolute  proprietor 
possesses,  are  liable  to  be  sold  under  executions  at  law,  obtained 
against  him  in  his  lifetime ;  that  they  arc  chargeable  with  his 
simple  contract,  as  well  as  specialty  debts,  at  his  decease,  and 
may  not  only  be  sold  for  satisfaction  thereof,  under  execution 
against  his  Executors  and  Adininisti-ators,  without  joining  the 
devisee,  or  heir-at-law,  but  that  an  Executor  or  Administrator, 
■  may  sell  them  for  that  jiiu'pose,  by  his  own  voluntary  act ;  and 
that  a  conveyance  by  him,  without  tlie  concurrence  of  the  heir 
or  devisee,  will  give  a  good  title  to  the  pm-chaser.  The  question 
between  the  parties,  and  between  the  learned  Judges,  is,  to  whom 
docs  such  property,  if  not  wanted  for  the  satisfaction  of  debts, 
or  the  sui'plus  of  the  proceeds  thereof,  after  payment-  of  the 
debts,  if  sold  for  that  purpose,  devolve  or  belong?  In  other 
words,  are  lands  and  houses  in  Calcutta  (subject  to  those  ad- 
mitted Liabilities)  to  be  regarded  as  real,  or  as  personal  estates  ? 
There  is  no  written  law  expressly  touching  this  question,  or 
declaring  what  is  the  tenures  of  land  or  tenements  held  by 
British  subjects  under  grants  from  the  East  India  Company,  or 
otherwise,  in  Bengal ;  neither  is  there  any  written  law  by  which 
the  admitted  liabilities  of  such  property,  to  be  sold  for  satisfac- 
tion of  the  simple  contract  or  other  debts  of  a  deceased  owner, 
and  to  be  sold  by  his  Executors  or  Administrators  for  that  pm*- 
pose,  by  their  voluntarj^  conveyance,  were  expressly  created.  The 
Letters  Patent  of  March  26th,  1774,  commonly  called  the 
Charter  of  Justice,  whereby  the  Supreme  Coiu't  of  Judicatm-e  at 
Calcutta  was  constituted,  pursuant  to  the  Statute,  13  Geo.  HI, 
c.  63,  expressly  made  the  lands  and  houses  of  British  subjects, 
against  whom  executions  are  awarded  by  that  Coiu-t,  liable  to  be 
seized  and  sold  ;  but  the  liability  of  the  same  property  to  be 
sold  in  suits  against  Executors  or  Administrators,  or  by  their 
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Testators  or  intestates,  is  not  created  by  any  express  words  ;  it 
has,  liowever,  been  held  by  the  Court,  and  is  now  held  by  the 
Fairiit.        two  learned  Judges  thereof,  who  regarded  such  property  as  real 
estate,  that  these  liabilities  arise  by  implication  and  necessary 
construction  of  the  same  Charter  or  Letters  patent  ;  and  upon 
this  they  solely  rely,  to  reconcile  such  powers  of  the  personal 
representatives,  with  their  opinion  that  the  property  is  real,  and 
in  all  other  respects  governed  as  such,  by  the  English  law.     Six 
Francis   Macnarjliten,    on  the   other  hand,    strongly   denies  that 
construction  to  be  either  necessary  or  right  ;  and  while  he  main- 
tains that  all  lands  and  houses  in   Calcutta  are  personal  estate, 
and  that  no  fee-simple  or  freehold  estates  are,  or  can  be  held  by 
British  subjects  there,  he  relies  much  for  confirmation  of  that 
opinion,  on  the  imsoundness  of  the  construction  of  the  Charter, 
and  the  inability  of  his  opponents,  to  show  any  other  legitimate 
origin  of  the  admitted  liabilities  of  the  land,  and  the  power  of  the 
personal  representation,  supposing  property  the  subject  of  them, 
to  be  real  estate  of  inheritance.     The  arguments  of  the  learned 
Judges  respectively,   in   support  of  these   conflicting  opinions, 
were  stated  at  very  gi-eat  length  in  the  evidence  transmitted  by 
the  Commissioners  from  India,  which  comprises,   among  other 
things,  reports,  certified  by  them  to  be  correct,  of  their  respective 
argument   in   the   Supreme   Coiu-t   on    giving   their   judgments 
seriatim  in  a  cause  between  Jacoh  Joseph,  Plaintiff,   and  Rowland 
Ronald,  Defendant,  decided  in  that  Court  on  the  27th  day  of 
March,  1818.     Mr.  Justice  Ilacnafjhtcn,  having  been  examined  as 
a  witness,  under  tlie  commission,  referred  to  a  printed  report  of 
his  argiiment  on  that  occasion,  deposed  to  by  him  as  an  exhibit, 
and  stated  in  his  evidence  that  he  still  adliered  to  his  opinion 
as  therein  reported,   and  believed  it  to  be  correct.     The  Chief 
Justice  and  Sii-  Anthony  Bitller,  Justice,   declined  to  be  examined 
as  witnesses  within  their  local  jurisdiction,  as  to  the  law  admi- 
nistered by  them,  but  signed  a  certificate,  referring  to  a  manu- 
script report  of  their  arguments,  delivered  from  the  Bench  in  the 
cause  of  Joseph  v.  Ronald,  which  was  also  made  an  exhibit  under 
the  commission,  and  deposed  to  by  a  witness,  proving  their  signa- 
tm-es   to  the   certificate,    and  they  have  thereby  certified  the 
accuracy  of  the  report,  and  their  adherences  to  the  opinions  as 
therein  contained.     They  have  included  also,  in  the  exhibits  a 
report  of  a  former  cause,  decided  in  the  same  Coiu-t  in  1785,  in 
which  Boe,  on  the  demise  of  Savage,  administrator,  with  the  Will 
annexed  of    Whiffcn,  was  Plaintiff  in  ejectment,  and  Brancharam 
Taqorc,  Defendant,  in  which  it  was  decided  unanimously  by  the 
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Judges  who  tlien  presided,  viz.,  Sir  Eohert  Chamhcru,  Mi*.  Justice  1S28. 

Jli/de,  and  Sir  William  Jones,  that  land  in  Calmtta  did  not  pass 
]:)y  a  Will  not  attested  by  thi-ee  witnesses,  piu-suant  to  the 
Statute  of  Frauds,  because  it  was  fee-simple  estate  ;  and  all  the 
same  present  Judges,  have  referred  to  the  opinions  of  the  former 
Judges  as  thereby  reported,  the  Chief  Justice  Ead  and  Mr. 
Justice  Buller,  for  the  piu-pose  of  confirming,  and  Mr.  Justice 
Macnaghten,  for  that  of  eommenting  upon  and  dissenting  fi-om 
the  same,  as  so  reported.  That  he  did  not  think  it  necessar}-  or 
proper  to  set  forth  at  large  the  several  jvidieial  argiunents  in  that, 
his  report ;  but  referring  generally  to  them,  as  contained  in  the 
exhibits,  he  thought  it  sufficient  to  state  their  general  effect :  and 
fii-st,  as  to  that,  upon  which  the  difference  between  the  learned 
Judges  principally  tiu'ns  the  construction  of  the  Charter  of  1774. 
The  words  of  that  instrument,  so  far  as  material  to  the  construc- 
tion, are  as  follows  : — ^In  the  clause  descriptive  of  the  actions  or 
suits  in  which,  and  the  persons  against  whom,  jmisdiction  is 
given  to  the  Supreme  Court  of  Judicature,  the  words  are — 
"  All  actions  and  suits  which  shall  or  may  arise,  happen,  be 
' '  brought  or  promoted,  upon  or  concerning  any  ti-espasses  or 
"  inqiiiries  of  what  natxu-e  or  kind  soever,  or  any  rights,  titles, 
"  claims,  or  demands  of,  in,  or  to  any  houses,  lands,  or  other 
"  things,  real  or  personal,  in  the  several  Provinces  or  districts 
"  called  Bengal,  Baliar,  and  Orissa,  or  touching  the  possession, 
"  or  any  interest  or  lien,  in  or  upon  the  same  ;  and  all  pleas,  real, 
*'  personal,  or  mixed,  the  causes  of  which  shall,  or  may  arise, 
"  accrue,  or  grow,  or  shall  have  heretofore  arisen,  accrued,  or 
"  grown,  against  the  United  Company  of  Merchants  trading  to 
"  the  East  Indies,  and  against  the  said  Mayor  and  Aldermen  of 
"  Calcutta,  and  against  any  other  of  oxu-  subjects  who  shall  be 
"resident  within  the  Provinces,  districts,  or  coimtries,  called 
"  Bengal,  Baliar,  and  Orissa,  or  who  shall  have  resided  there,  or 
"  who  shall  have  any  debts,  effects,  or  estate,  real  or  personal, 
"  within  the  same,  and  against  the  Executors  or  Administrators  of 
"  such  our  subjects,  and  against  any  other  person  who  shall  at 
"  the  time  of  such  action,  brought  or  accrued,  &c.,  have  been  in 
".  the  service  of  the  Company."  And  in  the  subsequent  clause, 
directory  as  to  the  process  of  executions  or  judgments  obtained, 
the  writ  of  execution  is  directed  to  be  issued  to  the  Sheriff, 
"  Commanding  him  to  seize  and  deliver  the  possession  of  houses, 
"  lands,  or  other  things  recovered  in,  and  by  such  judgment,  or  to* 
"  levy  any  sum  of  money  which  shall  be  so  recovered,  or  any 
"  costs  which  shall  be  so  awarded,  as  the  case  may  require,  by 
"  seizing  and  selling  so  much  of  the  houses,  lands,  debts,  or 
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"  such  -^n'it  sliall  be  awarded,  as  will  be  sufficient,  to  answer  and 
"  satisfy  the  said  j  lodgment  or  award,  or  to  take  and  imprison 
l<\uilic.  "  the  body  of  such  part}*,"  &c.  On  these  words  it  has  been,  in 
the  first  place,  argued,  that  this  Charter,  and  the  Acts  of  Parlia- 
ment authorising  and  confirming  it,  must  have  intended  that  real 
actions,  as  well  as  personal,  might  be  brought  against  Executorb- 
and  Administrators,  and  that  houses  and  lands  might  be  re- 
covered and  sold  in  suits  against  them,  because  these  personal 
representatives  are  named,  and  heirs  and  devisees  are  not,  and  yet 
by  the  previous  descri]>tions  of  the  suits  and  subsecj^uent  dii-oci- 
tions  as  to  levies,  real  estates  were  to  be  recovered  and  sold ; 
but  tliis  construction  seems  to  stand  on  the  assumption,  that 
everj'  particidar  designation  of  the  persons,  against  whom  the 
jiu'isdiction  may  be  exercised,  must  of  necessity  have  its  proper 
correlative  term,  not  in  one  only,  or  more,  but  in  every  particular 
action  or  causes  of  action  before  enimierated,  to  which  I  cannot 
subscribe.  "  Were  it  so  (continues  the  Master),  an  Executor  or 
Administrator  in  Calmtla,  I  conceive,  woidd  be  liable,  by  the 
same  rule,  to  an  action  of  trespass  vi  et  armis  for  eveiy  assaidt, 
or  other  forcible  injiuy  committed  by  liis  Testator  or  intestate,  as 
well  as  to  a  real- action  or  ejef;tment  for  his  lands  ;  and  as  to  the 
execution  clause,  the  same  mode  of  construction  might  prove,  that 
an  Executor  takes  his  Testator's  fee-simple  estate  to  his  own  use, 
or  that  he  is  liable  to  answer  his  Testator's  debts  out  of  his  own 
real  estate,  for  he  is  the  party  against  whom  the  execution  is  to 
be  awarded  ;  and  the  person,  therefore,  whose  houses  and  lands, 
according  to  the  words,  if  applied  strictly  to  all  debts,  are  to  be 
sold.  It  is  fui-ther  ai'gued,  that  the  heir  not  being  named  as 
such  in  the  enumeration,  there  woidd  be  no  remedy  against  him 
by  the  creditors ;  but  it  sefems  to  me  a  sufficient  answer,  that  he 
would  be  within  the  other  personal  description  ;  for  if  the  lands 
or  houses  descended  as  real  estate  on  him,  he  wovdd  himself  be  a 
person  having  real  estate  within  the  Province,  and  the  claim  of 
his  ancestors'  creditors  would,  in  the  very  words  of  the  Charter, 
be  a  claim  or  demand  of,  in,  or  to  the  same,  or  of  an  interest  in, 
or  lien  upon,  the  same.  The  case  of  an  heir  would  both  ways, 
therefore,  as  I  conceive,  be  clearly  within  the  provisions  of  the 
Charter.  Some  of  the  learned  persons  who  have  supported  this 
construction,  and  among  them  Sir  JFilb'am  Jones,  in  the  said  case 
of  Doe  (Jem.  Savage  v.  Brancharam  Tagore,  have  fm-ther  thought 
that  the  clauses,  which  relate  to  the  gTant  of  probates  and  acbni- 
tiistrations  tend  to  confii-m  it,  the  Supreme  Com-t  being  em- 
powtn-ed  thereby  to   commit   administration  of  goods,  chattels, 
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'.  redits,  aud  all  other  effects  whatsoever  of  British  subjects  djdng 
within  the  Province  ;  because  the  word  '  effects,'  is  large  enough 
to  comprise  real  estate  (a  proposition  which  Sir  Francis  Mac- 
nagJiten,  in  opposing  this  construction  of  the  Charter,  contro- 
verts, but  which  I  apprehend  is  true),  it  has  been  argued  that  it 
should  be  construed  here  to  bear  that  meaning  ;  but  I  humbly 
conceive  that  if  the  framers  of  the  Charters,  had  been  meditating 
so  important  an  innovation  on  the  existing  law  of  real  property, 
as  is  supposed,  thej-  would  have  chosen  a  term  more  clearly 
appropriate  to,  or  descriptive  of,  their  purpose.  It  may  seem 
superfluous  to  add,  that  this  very  clause  fui-nishes  an  argu- 
ment on  the  other  side  ;  for,  in  making  real  property  in 
Bengal  executorial  assets,  it  would  have  been  strange  to  limit 
tha  power  of  conunitting  administration  of  it,  to  the  cases  of 
British  Testators  or  intestates  dying  in  that  country,  since 
such  property  could  not  be  considered  as  within  the  jiu-isdiction 
of  our  own  Ecclesiastical  Courts.  Inadmissible  though  these  con- 
structions appear  to  be,  they  are  not  more  so,  however,  than  that 
which  refers  to  the  same  Charter,  and  to  the  same  clauses  of  it, 
for  the  origin  of  the  power  of  Executors  or  Administrators  to  sell 
and  convey  the  real  estate,  without  the  concurrence  of  the  devisee 
or  heir-at-law.  The  late  Sir  Bohert  Chambers  is  reported  to  have 
said,  in  giving  his  judgment  in  JDoe  dem.  Savage  v.  Branclimam  Ta- 
gore,  '  The  necessary  consequence  of  these  provisions  (the  clauses 
of  the  Charter  before  stated)  is,  that  though  such  land  be  real  pro- 
perty, it  must,  like  a  personal  chattel,  go  to  the  Executor  ot 
Administrator  in  the  first  instance,  who  has  the  same  power  of 
disposing  of  it  by  sale,  that  he  has  of  personal  chattel,  and  for 
the  same  reason,  because  he  is  bound,  in  the  first  place  to  pay  the 
debts  and  funeral  charges,  and  afterwai'ds  to  be  considered  as  a 
Trustee  for  those  who  are  entitled  to  the  residue.'  The  learned 
Judge  afterwards  noticed  an  objection  :  '  It  was  said,  that  those 
who  had  piirchased  from  Executors,  would  be  in  danger  of  having 
suits  comjuenced  against  them  by  heirs  or  other  claimants  ;  but 
the  Charter  (he  observed)  having  subjected  lands  in  the  hands  of 
the  Executors  in  the  same  manner  as  chattels,  to  be  sold  for  pay- 
ment of  debts,  he  who  has  bond  fide,  and  for  a  valuable  consider- 
ation, purchased  a  piece  of  ground  from  an  Executor,  is  as  secm-e 
in  his  possession,  as  if  he  had  purchased  a  ship.  Those  entitled  to 
the  produce  of  either  the  one  or  the  other,  must  make  theii'  claims 
on  the  Executor  or  Administrator,  and  not  upon  the  piu'chaser.' 
Sir  Edivard  ILjde  East  and  Sir  Anthony  B idler  have,  in  theif 
judgment  in  Joseph  v.  Ronald,  adopted  this  further  construction 
of  the  Cuarter  ;  though,  as  it  appears  to  me,  not  with  perfect 
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1828.  satisfaction  to  themselves,  or  fii-mness  of  opinion.  '  Eeal  pro- 
perty (observed  the  former)  is  nowhere  in  terms  made  assets 
generally  ;  and  it  is  only  by  construction  and  implication,  though 
I  think  the  construction  and  implication  are  reasonable  and  neces- 
sary, that  it  is  made  assets  for  pa3rinent  of  debts  and  satisfaction 
of  claims  and  demands  upon  it  in  the  hands  of  Executors  and 
Administrators.  The  express  power  given  to  seize  and  sell,  is 
only  given  to  the  Court,  after  judgment  and  writ  of  execution 
to  the  Sheriif,  against  the  original  debtor,  or  his  Executors  or 
Administrators  ;  but  it  is  a  reasonable  construction  of  such  a 
power,  that  where  an  Executor  or  Administrator  has  no  reason 
to  dispute  the  justice  of  the  claim  or  demand  upon  the  deceased's 
estate,  he  should  not  drive  the  creditoi-  to  the  expense  of  a  suit, 
but  should  by  his  own  act,  dispose  of  the  real  as  well  as  the 
personal  property,  for  the  satisfaction  of  the  debt,  or  demand, 
which  would  otherwise  be  enforced  against  him  by  suit.  It  must 
be  remembered,  however  (he  observed),  that  the  power  is  only 
expressly  given,  even  to  the  Court  itself,  for  the  satisfaction  of 
debts  or  claims  upon  the  property,  and,  therefore,  the  primary 
and  direct  implication,  raising  a  power  of  sale  in  the  Executor 
or  Administrator,  without  the  intervention  of  the  Coiirt,  would 
seem  to  confine  the  execution  of  the  power  (if  it  were  to  be  con- 
sidered as  a  bare  power),  to  the  same  purposes,namely,  the  satisfac- 
tion of  debts  or  claims  upon  the  property,  and  reqidre,  therefore, 
proof  of  the  existence  of  such  debts  or  claims,  in  order  to  support 
the  private  conveyance  by  the  Executor  or  Administrator.'  The 
learned  Chief  Justice  then  noticed  that  this  latter  point  was  not 
necessary  to  be  decided  in  the  cause  before  him,  but  added, 
'  Upon  the  best  consideration,  however,  which  I  have  been  able 
to  give  to  the  general  question,  I  am  disposed,  as  at  present 
advised,  to  carry  the  implication  one  step  further,  upon  the 
authority  of  the  case,  Doe.  dem  Savage  v.  Branchwram  Tagore,  and 
to  say  that  the  Cliarter  did  not  mean  only  to  give  a  bare  power 
to  Executors  and  Administrators,  to  take  and  sell  the  real  pro- 
perty for  the  pajTiient  of  debts,  and  to  answer  demands  upon  it, 
but  that  it  meant  to  give  them  an  interest  in  it,  in  the  character 
of  what  I  may  call  Charter  trustees,  for  the  benefit,  indeed,  pri- 
marily of  creditors  (if  any  such  there  were),  but  generally  for 
the  benefit  of  those,  to  whom  the  law  of  England  woidd  give  it, 
or  for  whom  that  law  makes  it  liable,  with  the  difference  only, 
that  by  the  law  of  England  it  would  have  been  only  answerable 
for  judgment,  and  specialty  debts  in  the  hands  of  the  heir,  and 
subject  to  dower  ;  whereas,  by  the  British  law  of  India,  it  is 
made  liable  in  the  fix'st  instance,  for  all  kinds  of  debts  and  demands 
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made  liable  for  them  in  the  hands  of  Testators  or  intestates,  and 
after  those  debts  and  demands  are  satisfied,  they  must  hold  it  for 
the  benefit  of  the  heu's,  (subject  to  the  dower  of  the  widow  if  it 
remained  in  kind,  or  if  the  surplus  value  only  of  it  in  money 
remained  in  their  hands,  subject  to  her  equitable  claim  for  her 
proportion),  because  it  is  not  pui'posed  to  be  given  to  any  other 
person  or  persons,  or  for  any  other  piu-pose  than  for  the  pajinent 
of  debts,  or  satisfaction  of  claims  upon  the  property  itseK.'  The 
learned  Chief  Justice,  after  giving  further  reasons  at  great  length 
in  support  of  this  widest  construction  of  the  Charter,  concluded 
with  adding, — •  It  is,  however,  much  to  be  regretted,  that  the 
lawgiver  has  not  spoken  in  plainer  terms  upon  a  matter  of  such 
general  and  extensive  consequence,  but  has  left  this  conclusion  to 
be  sifted  by  construction  and  accumulated  implications,  which 
make  me  tremble  wliile  I  am  making  them,  though  I  have  a 
former  decision  of  this  Coiu't  to  guide  me  to  the  conclusion.'  Sir 
Anthony  Buller,  in  his  certified  opinion  or  argiunent  in  the  same 
cause,  agreed  generally  with  this  construction  in  all  points,  though 
he  admitted  that  the  words  were  of  very  doubtful  meaning,  and 
relied  chiefly  on  the  former  decision  ;  and  Sir  Henry  Russell,  and 
Sir  William  Burroughs,  with  almost  all  the  other  witnesses,  who 
concur  with  them  on  the  main  question,  either  expressly  or  vir- 
tually construe  the  Charter  in  the  same  extensive  way,  refen'ing 
to  its  provisions  alone  the  powers  of  Executors  and  Administra- 
tors over  real  estate,  as  well  as  its  general  liability  to  debts  ;  but 
with  all  the  deference  to  such  high  authorities  on  Indian  law,  he 
coidd  not  satisfactorily  adopt  these  constructions  of  the  Charter, 
as  the  ground  of  his  conclusions  in  regard  to  the  rules  of  law  in 
question,  but  felt  himself  bound  exj)ressly  to  dissent  fi*om  them 
in  the  opinion,  which  he  had  humbly  to  submit  to  the  Court. 
That  it  seemed  to  him,  that  these 'accumulated imj)Kcations,' 
as  they  are  rightly  called  by  the  Chief  Justice,  were  still  less 
admissible  than  the  first  implication,  from  which  they  are  supposed 
to  flow  ;  and  that  if  a  liability  to  be  sold  by  execution,  against 
Executors  or  Administrators,  had  been  clearly  created  by  the 
Charter,  it  still  would  not  follow  that  those  personal  representa- 
tives were  also  empowered  by  it,  to  sell  by  their  own  voluntary 
conveyances,  without  the  concuiTence  of  devisees  or  heii-s-at-law, 
and  so  as  to  make,  independently  of  the  existence  of  debts,  as 
"well  as  of  the  application  of  the  purchase-money,  a  good  title 
to  the  purchaser.  Some  of  the  learned  Judges  who  maintain 
these  wide  implications,  support  their  opinions  by  a  supposed 
analogy  to  the  law  of  the  British  West  India  and  American  Colo- 
aies.     The  Chief  Justice  in  his  argiunent  observed,  that  if  hia 
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be  an  anomalous  case,  for  that  a  provision  of  the  same  nature  was 
made  by  the  Statute,  5  Geo.  II,  c.  vii.  s  4,  for  aU  the  British 
Fairlie.  plantations  and  Colonies  in  America^  and  he  cited  the  words  of 
the  section,  which  are,  '  That  the  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates,  in  any  of  the  said  plantations, 
belonging  to  any  person  indebted,  shall  be  liable  to,  and  charge- 
able with  all  just  debts,  duties,  and  demands,  of  what  natui-e  or 
kind  soever,  owing  by  any  such  person  to  His  Majesty,  or  any  of 
his  subjects,  and  shall  and  may  be,  assets  for  the  satisfaction 
thereof,  in  like  manner  as  real  estates  are  by  the  law  of  England., 
liable  to  the  satisfaction  of  debts  due  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies,  proceedings,  and  process 
in  any  Coiu-t  of  law  or  equit}^,  in  any  of  the  said  plantations 
respectively,  for  seizing,  extending,  selling,  or  disposing  of  any 
6uch  houses,  lands,  negroes,  and  other  hereditaments  and  real 
estates,  towards  the  satisfaction  of  such  debts,  duties,  and 
demands,  and  in  like  manner  as  personal  estates  in  any  of  the 
said  plantations  respectively,  are  seized,  extended,  sold,  or  disposed 
of,  for  the  satisfaction  of  debts.'  The  learned  Chief  Justice  then 
cited  Ml'.  Toller's  Law  of  Executors,  for  the  proposition  that  an 
estate  in  fee  in  the  plantations,  is  subject  to  debts,  and  esteemed 
as  a  chattel  till  the  creditors  are  satisfied,  when  the  lands  shall 
descend  to  the  heir.  This,  however,  he  remarks,  was  first  ap- 
plied to  the  laws  of  Barhadoes,  in  Blanhard  v.  Galdy,  4  Mod. 
-Kep.  226,  which  was  in  the  5  William  and  3Iary  ;  but  it  may  be 
considered,  he  adds,  as  a  ckie  to  the  more  general  Statute.  The 
learned  Judge  here  seems  to  suppose,  that  the  Statute,  5  Geo.  II, 
c.  7,  has  introduced  into  those  Colonies  generally,  a  practice 
similar  to  that  which  prevails  in  Bengal,  and  which  he  ascribes 
to  the  Charter  of  1774  ;  and  Sir  Anthony  Buller,  in  concurring 
with  that  construction,  and  especially  as  to  the  power  of  an  Exe- 
cutor or  Administrator,  to  sell  the  real  estate,  says,  '  I  believe 
it  accords  very  much  with  the  mode  in  which  real  estate  is  applied 
in  the  Colonies,  under  the  Statute,  5  Geo.  II.,  c  7.'  But  the 
learned  Judges  were  evidently  misinformed  on  this  head  ;  and  I 
am  enabled,  from  ha\dng  long  j)ractised  at  the  Bar  in  several  West 
Indian  Colonies,  to  state,  and,  therefore,  deem  it  right  here  to  state 
to  the  Coui-t  : — That  in  none  of  oiu-  West  Indian  Colonies,  nor, 
as  I  have  reason  to  believe,  in  any  British  Colony  in  America, 
"was  it  held,  either  before  or  since  the  Statute,  5  Geo.  II.,  c.  7, 
that  Executors  or  Administrators  could  sell  the  real  estates  of 
their  Testator  or  intestates,  by  theii*  own  voluntary  act  and  con- 
veyance, even  for  the  necessary  satisfaction  of  his  debts  ;  and  yet, 
in  several  of  those  Colonies,  real  estates  are  sold  by  execution. 
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on  judgments  obtained  against  the  Executors  or  Administrators, 
^vithout  joining  tlie  devisees,  or  heir-at-law  ;  instead,  tliorei'ore, 
of  the  law  of  the  American  Colonies  supporting  by  analogy  the 
construction  in  question,  it  makes  against  that  construction, 
by  showing  that  there  is  no  such  clear  practiced  necessity  as 
is  assumed,  for  giving  to  the  personal  representatives  b}'  implica- 
tion, a  power  of  actually  selling  real  estate  for  payment  of 
debts,  even  where  it  may  lawfully  be  sold  for  the  same  pur- 
pose by  adverse  process  in  suits  to  which  they  alone  are  Defen- 
dants ;  the  same  may  be  said  even  as  to  the  supposed  implication 
in  the  Charter,  that  the  real  estate  may  be  recovered  or  sold  by 
execution  against  the  Executors  or  Acbninistrators  of  the  debtor. 
It  receives  no  countenance  from,  but  is  rather  opposed  by,  the  law 
or  practice  of  oiu'  American  Colonies,  uueler  the  iStatute,  5  Geo.  II, 
c.  7.  Though  the  language  of  that  Act  is  rather  ambiguous, 
the  most  material  and  consistent  construction  of  it  seems  to  be, 
that  in  making  real  estates  assets  for  simple  contract  debts,  no 
charge  was  intended  as  to  the  manner  in  which,  or  the  persons 
against  whom,  such  assets  might  be  recovered  after  the  death  of 
the  debtor,  but  that  the  simple  contract  creditor,  was  left  to  pro- 
ceed in  the  same  manner  that  bond  or  specialty  creditors  might  bo, 
;is  in  this  country,  and  that  the  clause  as  to  selling  by  execution, 
had  reference  only  to  actions  against  the  debtor  himseK  in  his 
lifetime.  Tlie  fact  is,  that  the  Statute,  5  Geo.  II,  c.  7,  was  in  few, 
if  in  any,  of  the  British  Colonies,  introductory  of  a  new  ride  as 
to  the  liability  of  real  estates  to  debts,  either  in  respect  of  their 
being  sold  by  execution,  or  being  chargeable  with  debts  by  simple 
contract.  In  the  West  Indies,  they  were  liable  to  be  sold  and 
charged  by  the  practice  of  the  Colonial  Courts,  at  least  as  far 
back  as  any  extant  records,  or  the  memorials  of  that  practice 
extend ;  and  the  notice  of  the  law  of  Barhadoes  in  Blankard  v. 
Galdy,  might  have  been  extended  to  every  one  of  the  then  British 
Leeward  Islands.  But  these  depai'tures  fi'om  English  law  of  real 
property,  do  not  appear  to  liave  arisen  fi-om  any  positive  law. 
Acts  of  Assembly  are  extant,  directory  as  to  the  forms  of  execu- 
tions, and  proceedings  under  them,  by  which  the  order  wherein 
the  lands  and  tenements  shall  be  levied  upon,  and  the  manner 
of  selling  and  conveying  them,  are  regulated,  and  several  of  these 
Acts  are  prior  to  the  5  Geo.  II,  e.  7  ;  but  not  one  of  them  enacts 
these  Liabilities  of  real  estates,  in  any  way  that  marks  the  intro- 
duction of  a  ride  substantially  new.  There  is  reason,  therefore, 
to  conclude,  that  the  practice  is  coeval  with  the  first  settlement 
or  acquisition  of  the  Colonies,  or  the  first  establishment  therein 
of  any  Coiu'ts  of  justice,  and  that  it  was  tacitly  adopted  as  a  de- 
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1828.  partiire  from,  or  modification  of,  tlie  law  of  the  mother-couutry, 
rendered  highly  expedient  or  necessarily  by  the  local  circumstances 
in  which  they  were  placed.  In  the  British  settlements  in  North 
America,  the  same  practice  seems  to  have  obtained,  and  probably 
in  the  same  manner.  But  a  short  time  prior  to  the  5  Geo.  II, 
c.  7,  the  Assemblies  or  Courts  of  some  of  oiu'  North  American 
Colonies,  are  said  to  have  attempted  to  exempt  their  lands  fi'om 
this  liability  to  simple  contract  debts,  and  that  of  being  sold  under 
executions,  in  order  that  they  might  better  be  able  to  fence  with, 
or  defraud  their  creditors  in  the  mother-country ;  and  this  attempt, 
probably,  gave  occasion  to  the  Act  of  5  Geo.  II,  c.  7,  for  the 
protection  of  tlie  British  Merchants  and  others,  to  whom  the 
Colonists  were  largely  indebted.  The  Statute,  therefore,  seems  to 
have  had  rather  a  declaratory,  than  enactive  effect,  except  that  by 
placing  the  existing  practice  substantially  everywhere  on  the  new 
basis  of  Parliamentary  legislation,  the  Assemblies,  as  well  as  the 
Courts  of  the  Colonies,  were  precluded  from  the  power  of  sub- 
verting it  to  the  prejudice  of  the  English  creditors.  But  as  to 
the  manner  in  which  real  estates  were  to  be  brought  to  sale,  either 
in  the  debtor's  lifetime,  or  after  his  decease,  the  Statute  did  not 
expressly  repeal  or  alter  any  Colonial  law  or  practice,  by  which 
the  same  ends  had  ah'cady  been  provided  for  and  attained,  nor 
have  its  general  words  of  reference  to  the  law  of  England,  as  to 
specialty  debts,  and  to  the  laws  of  the  respective  plantations,  as 
to  personal  estate  taken  in  execution,  ever  been  construed  to 
imply  any  such  alteration  or  repeal.  If  they  had,  the  remedies 
of  the  creditors  would  in  most  Colonies  have  been  obstructed  or 
impaired,  instead  of  being  protected  or  advanced.  But  in  no 
British  American  Colon}'-,  or  none  of  those  in  the  West  Indies 
at  least,  has  any  such  construction  had  place  ;  and  the  consequence 
is,  that,  in  each  respective  Colony,  British  at  the  time  of  that  Act, 
its  own  antecedent  practice  has  been  pursued,  except  when  varied 
by  subsequent  Acts  of  Assembly ;  though  in  no  one  Colony  are 
the  real  assets  of  a  deceased  debtor  recovered  or  discharged  in 
like  manner,  as  for  satisfaction  of  bond,  or  specialty  debts  in 
England,  and  nowhere  are  the  debtors'  lands  levied  on  and  sold 
under  execution,  in  like  manner  with  the  present  estate,  so  levied 
on  and  sold  under  the  law  of  the  same  Colony ;  much  less  as  it 
anywhere  been  held,  that  real  estate  can  be  sold  or  disposed  of  by 
Executors  or  Administrators  under  the  Act,  by  their  own  authority, 
which  the  learned  Judges  of  the  Supreme  Coiu-t  aU  seem  to  have 
understood,  as  the  clear  import  of  the  words,  *  shall  be  sold  or 
disposed  of  in  like  manner  as  personal  estate,'  and  Avhich  they 
accordingly  supposed  to  be  the  practice  in  all  oiu  American 
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remedies  only  against  the  debtor  in  his  lifetime,  and  the  former 
clause  only  to  remedies  against  his  assets  after  his  death,  the 
section  would  be  at  variance  with  itself  ;  for  the  remedy  obviously 
could  not  be  at  once  the  same,  with  that  for  Bond  or  specialty 
debts  in  England,  and  with  that  for  the  sale  or  disposition  of 
chattels  in  the  Colonies.  But  the  Executoi's  and  Administrators 
have,  in  none  of  the  Colonies,  been  considered  as  having  power  to 
sell  the  real  estates  of  their  Testators  or  intestates  ;  such  estates 
are,  in  several  of  our  West  India  Mauds,  sold  under  judgments 
and  executions,  obtained  against  Executors  and  Administi-ators 
only  ;  while  in  other  Islands,  the  devisees  or  heirs-at-law,  are 
joined  as  co-defendants  with  the  personal  representatives  in  the 
suit,  and  in  the  process  for  that  purpose.  Though  I  deem  it  my 
duty  thus  to  point  out  to  the  Coui't,  the  unsoundness  of  the  sup- 
posed analogy  in  the  law  and  practice  of  the  British  American 
Colonies,  which  is  relied  upon  by  the  learned  East  India  Judges, 
in  their  judicial  opinions,  in  e\'idence  before  me,  as  being  contrary, 
in  point  of  fact,  to  what  I  know,  of  the  law  and  practice  of  those 
Colonies,  it  is  not,  on  this  ground  alone,  that  I  feel  myself  bound 
to  dissent  from  the  reasons  on  which  they  rely,  and  humbly  to 
state;  as  my  opinion,  that  the  construction  put,  by  the  said 
majority  of  the  learned  Judges,  on  the  words  of  the  Charter, 
cannot  be  sustained ;  and  that  Mr.  Justice  Macnaghten'' s  dissent 
therefrom,  is  well  founded.  But,  nevertheless,  it  does  not  seem 
to  me,  necessarily  to  follow,  that  the  practice  of  selling  the  lands 
and  houses  of  British  subjects,  in  Calcutta,  under  executions, 
obtained  against  them,  or  against  their  Executors  or  Adminis- 
ti-ators,  or  even  the  sale  thereof,  by  the  voluntary  act  of  those 
personal  representatives  is  contrary  to  law ;  still  less,  that  to 
reconcile  such  practice  with  law,  all  the  lands  and  tenements  in 
Bengal,  must  be  regarded  as  personal  estate  ;  indeed,  it  appears 
to  me,  that  this  latter  consequence,  though  maintained  by  Sir 
Francis  Mucnaghten,  in  his  construction  of  the  Charter,  is  utterly 
irreconcilable  with  the  words  of  that  instrument  itself,  which 
expressly  describes  real  actions,  and  directs  the  sale  by  execution, 
of  real,  as  well  as  personal  pi-operty  ;  for  the  explanations  at- 
tempted by  that  learned  Judge,  to  wit,  the  supposing  that  chattels 
real,  and  ejectments  for  the  recovery  of  them,  only  were  intended, 
seems  to  me  cj^uite  unsatisfactory,  and  such  as  cannot,  without 
assigning  an  incorrect,  as  well  as  forced,  and  unnatiti-al  sense  to 
the  language,  be  received.  But,  though  aU  the  leai-ned  Judges 
seem  to  have  agTeed,  in  regarding  the  Charters  of  1774  as  the 
only  legitimate  soiu'ce  of  the  practice  in  question,  that  can  be 
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1828.  assig'uc'd,  if  extended  to  fee-simple,  or  real  estates  (as  it  tlearly 

must  be,  if  there  are  any  such,  estates  held  by  British  subjects, 
within  the  jurisdiction  of  the  Supreme  Court  of  Judicature),  the 
Fuirlie.  main  principles  on  which  this  opinion  is  founded,  appear  to  me 
very  disputable,  if  not  clearly  incorrect,  and  such,  as  if  generally 
adopted,  in  relation  to  the  Colonial  dependencies,  and  Settlements 
of  gi-eat  Britain,  would  lead  to  very  alarming  and  dangerous 
consequences.  These  principles  seem  to  be,  that,  where  the  law 
of  England  is  introduced,  into  a  newly-acqu.ired  Colony,  or  Settle- 
ment, that  law  must  universally  give  the  rule,  in  all  cases,  not 
otherwise  provided  for,  by  express  legislation,  and  that  no  local  cus- 
tom, or  practice,  though  coeval  with  the  possession  of  the  Colony, 
or  Settlement,  even  if  it  were  derived  from  a  law  previously 
established  there,  can  be  lawful,  if  repugnant  to,  or  a  departui-e 
from,  the  maxims  of  English  law.  '  The  lands  of  Mahomedans 
and  Hindoos  (said  Sir  Rohert  Chambers,  in  Doe  dem.  Savage  v. 
P>ranchnram  Tagore,  as  appears  by  the  certified  report),  descend, 
according  to  theu-  own  respective  laws,  and  by  a  subsequent 
Statute,  every  question  of  inheritance,  and  succession,  is  to  be 
determined  in  their  cases,  by  those  laws.  The  case  of  lands,  in 
the  hands  of  British  subjects  (he  added)  is  different.  The  Com- 
mon law  of  England,  and  the  greater  part  of  our  Statute  law, 
having  been  introduced  here,  ])y  several  Eoyal  Charters,  and  par-' 
ticularly  by  the  Charter  establishing  this  Court,  lands  of  British 
subjects,  m\ist  descend,  as  they  do  in  England,  except  so  far  as 
the  descent  is  interrupted,  or  the  succession  thereto,  varied  by 
the  clauses  in  the  Charter,  that  respect  suits  against  Executors 
and  Administrators.'  In  the  same  view,  the  learned  Chief 
Justice  East,  in  his  certified  opinion,  in  Joseph  v.  Eonald,  rests 
the  question  throughout,  on  the  construction  of  those  clauses  in 
the  Charter,  and  Mr.  Justice  Buller  says, — '  I  fidly  concixr  with 
the  Chief  Justice,  in  thinking  that  lands  must  be  considered,  as 
descending,  according  to  the  English  law,  except  so  far  as  the 
Charter  may  have  altered  that  course  of  descent.  By  that  (he  says), 
as  well  as  the  former  Charter,  the  English  law  had  been  introduced, 
for  the  government  of  British  subjects,  part  of  which  law,  and  which 
I  consider  has  also  introduced  thereby,  is,  that  land,  in  which  the 
party  has  a  permanent  interest,  should  descend  accordingly  to  a 
certain  course  of  inheritance.  If  a  new  Country  (he  adds)  is 
discovered  by  British  subjects,  they  carry  with  them  the  laws  of 
inheritance,  as  included,  in  the  English  law  ;  and  if  the  English 
law,  attaches  on  a  Country  settled,  where  the  inhabitants  hold 
land  of  perpetual  inheritance,  such  land,  is  by  that  law,  deemed  to 
be  real  property.'     The  arguments  of  Mr.  Justice  Macnaghten 
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lands  of  Mahomedans  and  ffiadoos,  are,  by  a  special  Act  of  Par-       jpreeman 
liament  (he  observes)  to  be  dealt  with  according  to  their  own  v. 

laws ;  but  the  lands  of  all  others,  Armenians  included,  must  go  Fairlte, 
according  to  the  English  law,  and  not  otherwise.  If  all  the  pro- 
perty (he  adds)  which  is  not  specially  excepted  from  it  shall  not 
be  regulated  by  the  English  law,  no  law  will  exist  in  this  place, 
by  which  it  can  be  regidated,  or  by  which  disputes  that  relate  to 
it  can  ever  be  determined.'  The  first  question,  that  naturally 
suggests  itself,  on  these  opinions,  is  how,  and  when  the  English 
law  was  generally  introduced.  The  learned  Judges  all  refer  its 
introduction,  for  the  Government  of  British  subjects,  to  the 
Oharter  of  1774,  and  former  Charters,  without  further  explana- 
tion, which  would  lead  to  the  notion,  that  the  English  law, 
introduced  by  different  portions,  since  the  introduction  of  the 
whole  Code,  is  obviously  an  act,  not  susceptible  of  iteration, 
and,  therefore,  must  have  been  done,  if  at  all,  in  that  way, 
by  a  single  Charter,  not  by  several ;  and  in  that  case,  it 
would  be  material  to  ascertain  by  which  of  the  number,  the 
EngKsh  law  had  been  introduced,  because  from  its  date,  sub- 
sequent Acts  of  Parliament  would  have  no  effect,  without  an  ex- 
press extension  of  their  enactments  to  India  :  but  on  referring  to 
printed  copies  of  the  Charters  granted  to  the  East  India  Company, 
from  the  year  1601,  to  the  Charter  of  '26ih  March,  1774,  inclu- 
sively, and  particularly  examining  the  same,  from  the  Charter  of 
*Sej)femhfir  24,  1726,  inclusively,  being  the  Charter  which  pro- 
vided for  the  Administration  of  justice,  in  the  Company's  settle- 
ments, by  establishing  a  Court,  called  the  Mayor's  Court ;  I  find, 
in  none  of  them,  any  express  introduction  of  English  law,  but  on 
the  contrary,  they  seem  all  to  have  proceeded  on  the  assumption, 
that  English  law  was  ah-eady  in  force  in  those  settlements,  and 
their  provisions,  are  directed  chiefly  to  the  establishing  competent 
judicial  authorities,  and  rules  of  proceeding,  by  which  the  existing 
law,  may  be  better  administered,  specifically  ordaining  therein, 
many  departures  from  the  practice  of  the  Coiu-ts  in  E  tgland, 
and  in  other  cases,  referring  generally  to  the  jurisdiction  and 
authority,  and  forms  of  proceedings  of  those  Courts  and  their 
officers,  as  what  the  new  Indian  Coiirts  and  officers  were  to  con- 
form to,  as  nearty  as  local  circumstances  would  permit.  The 
Charter  of  September  24,  1726,  establishing  the  Mayor's  Court, 
recites  in  its  preamble,  that  the  East  India  Company,  '  had,  by  a 
strict  and  equal  distribution  of  justice,  within  the  towns,  forts, 
factories,  and  places,  ).)elo]iging  to  them  m,  the  Uasi  Indies,  very 
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mu€li  encoxu'aged,  not  only  His  Majesty's  sulijects,  Lut  tlie  srdb- 
jects  likewise  of  other  Princes,  and  the  natives  of  the  adjacent 
countries,   to  resort  to,   and  settle   in,   the   said  towns,   forts, 
Fairiie,        factories,  and  places,  &c.,  and  that  there  was  great  want  in  all 
the  said  places,  of  a  proper  and  competent  jwwer  and  authorit}-, 
for  the  more  speedy,  and  eifeetual  administering  of  justice,  in 
civil  causes,  and  for  the  trying  and  punishing  of  capital,  and  other 
criminal  offences  and  misdemeanours,  &c.'     It  seems  plain,  there- 
fore, that  some  law,  both  civil  aiwl  criminal,  previously  existed, 
and  was  in  some  manner  administered  there,  which  law,  the 
Charter  intimates  no  intention  of  abrogating,  but  on  the  con- 
trary, of  better  carrying  the  same  into  effect ;  and  that  this  could 
be  no  other  than  the  law  of  England,  may  be  clearly  inferred  from 
many  clauses  in  the  Charter,  and   especially  from  the  power 
therein,  given  to  the  Governors,  or  President,  and  Council  of 
Iladras,  Bomhaij,  and  Fort   William,  in  Bengal,  with  the  appro- 
bation of  the  Court  of  Directors,   to  make  bye-laws  for  the 
govermnent,   not  only  of  the  Corporation,  of  the  Mayor  and 
Aldermen,  thereby  created  at  those  settlements,  but  of  the  inha- 
bitants in  general,  with  a  proviso,  that  such  bye-laws,  should  not 
be  contrary  to  the  Laws  and  Statutes  of  Eitgland.     Tiie  same 
observations   apply  to  the   Charter  of  the  8th  January,    1753, 
whereby  the  Mayor's  Courts  were  established,  and  their  juris- 
iliction  fiu-ther  regulated,  and  to  the  Charter  of  March  26th, 
1774,    constituting  the    Supreme    Court    of    Judicature,    upon 
which,  the  questions  in  reference  are  held  by  the  Coiu-t  to  turn. 
Though  some  of  the  opinions  in  evidence  before  me,  speak  of  tins 
latter  Charter,  only  as  having  introduced  the  law  of  England,  no 
provision  to  that  effect,  is  to  be  found  in  it,  but  it  plainly  pro- 
ceeded, like  the  former  Charters,  constituting  the  Mayor's  Courts, 
upon  the  supposition  that  English  law  was  ah-eady  generally  in 
force,  and  it  made  no  alteration  in  the  existing  Code,  except  by 
constituting  a  new  Coiu-t  of  Judicature,  which  it  endowed  singly, 
with  almost  every  jiu'isdiction,  civil  and  criminal,  legal  and  eciui- 
table,  known  to  the  law  of  England,  and  by  regulating  specially, 
its  practice,  in  many  cases.     In  all  which  points  the  law  of 
England,   was  obviously  departed  from,  or  varied,   rather  than 
originally  and  generally  introduced.     I  miust  conclude,  therefore^ 
that  English  law  was  not,  as  the  learned  Judges  have  supposed, 
brought  in  by  the  Charters ;  nevertheless,  that  the  law  of  England, 
subject  to  the  exceptions  in  question,  and  to  others  introduced 
by  the  Charters,  ought  in  general  to  be,  and  practically  is,  the  law 
jby  which  British  subjects  are  goveraed,  and,  their  rights  deter- 
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mined,   within  the  territories  of  the    East  India    Company,   in         1828. 
Bencjal,  is  agreed  on  all  hands,  and  has  been  virtually  recognized 
by  Parliament,  not  merely  hj  Acts  which  authorized,  and  have 
foniii'med  the   Charters,  but  by  an  enactment  in  the  Statute, 
21  Geo.lll,  c.  70,  SB.  17  and  19,  the  intent  of  which,  can  no  other- 
wise be  explained.     By  that  Statute,  entitled,  '  An  Act  to  explain 
and  amend  so  much  of  an  Act,  made  in  tlie  13th  year  of  the  reign 
of  His  jircsent  Majesty,  entitled  an  Act  for  establisliing  certain 
regulations  foi'  the  better  management  of  the  affairs  of  the  East 
India  Company,  as  well  in  India  as  in  Europe,  as  relates  to  the 
administration  of  justice  in  Bengal,''  Sec,  it  is  enacted,   '  that  the 
said  Supreme  Court  shall  have  full  power  and  authority  to  hear 
and  determine,  in  such  manner  as  is  provided  for  that  piu-pose  by 
the  said  Charter  of  1774.  all  actions  and  suits  against  all  and 
singular  the  inhabitants  of  the  Citj-  of  Calcutta,  provided  that  the 
inheritance  and  succession  to  lands,  rents,  and  goods,  and  all 
matters  of  contract,  and  dealing  between  party  and  party,  shall 
be  determined  in  the  case  of  Mahomedans,   by  the  laws  and 
usages  of  Mahomedans,  and  in  the  case  of  Gentoos,  by  the  laws 
and  usages  of  Gcntoos  ;  and  where  only  one  of  the  parties  shall 
be  a  Mahomedan  or  Gentoo,  by  the  law   and  usages   of  the 
Defendant.'     And  it  is  thereby  fm-ther  enacted,  '  That  it  shall 
be  lawful  for  the  said  Supreme  Coiu-t  to  frame  such  process,  and 
make  such  rules  and  orders  for  the  execution  thereof,  in  suits, 
civil  and  criminal,  against  the  natives  of  Bengal,  Bahar,   and 
On'ssa,  as  may    accommodate    the    same    to  the  religion  and 
manners  of  such  natives,  so  far  as  the  same  may  consist  with  the 
due  execution  of  the  laws  and  attainment  of  justice.'     Though 
it  is  not  here  declared  by  what  law  the  same  questions  shall  be 
governed  and  determined,  when  the  parties,    inhabitants,    are 
neither  Mahomedans  nor  Gentoos,  it  seems  ]jlainly  impKed,  that 
the  legislature  had  some  other  laws  and  usages  in  view,  which  • 
were  applicable,  and  should  be  applied,  to  the  cases  of  British 
subjects,  and  otiiers  inhabiting  there  ;  and  these  could  be  no  other 
than  the  laws  of  England,  modified  by  force  of  the  Charters,  or 
other  local  institutions.     But  the  difficult}-,  in  consequence  of 
which  the   witnesses  and  Judges  of  the   Supreme   Coiu-t  are 
divided,  still  remains,  namel}',  how  to  reconcile  the  general  in- 
troduction  and   authority   of   English  law  with  the   power  of 
Executors  and  Administrators  to  seU  the  lands  and  tenements 
of  their  Testators  or  intestate,    and,  with  such  property,  being 
assets,   for  the   satisfaction  of  debts,   of  every  degree,  in  theii" 
hands.     If  it  is  denied  that  lands  and  tenements  are  universally, 
there,  chattels  interests,  which  is  the  solution  of  Mr.  Justice 
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IlacnagMen,  and  also  that  the  Charter  of  1774  has  subjected  them> 
as  real  estate,  to  such  power  of  the  personal  representatives, 
which  is  the  solution  of  the  other  Judges,  then  the  question  is, 
from  what  legitimate  jsource  were  such  particidar  departures, 
from  one  general  law  of  real  property,  actually  derived?  It 
appears  to  me,  that  a  satisfactory  solution  of  this  difficulty  may 
be  found  by  referring  the  introduction  of  English  law,  in  the  East 
India  Company's  settlement  in  Bengal,  to  what  I  conceive  to 
have  been  its  real  period,  and  its  true  soui'ce,  and  by  ascribing  to 
it  such  modifications  as  naturally  arose  from  the  peculiar  circiun- 
stances  of  the  case.  The  general  rules,  as  to  the  law  of  Countries 
newly  settled,  by  British  subjects,  or  acquired  by  the  British 
Crown,  are  not  fully  adverted  to  by  the  learned  Judges  whose 
opinions  are  in  evidence  before  me,  and  not,  I  conceive,  accurately 
applied  by  them  to  the  case  of  our  Indian  settlements.  It  is 
true,  as  remarked  by  Sir  Anthony  BuUcr,  that  if  a  new  Country 
is  discovered  and  settled  by  British  subjects,  they  carry  with 
them  the  English  law,  but  with  this  modification,  unnoticed  by 
the  learned  Judge,  that  is,  so  far  only  as  that  law  is  ap])licable  to 
their  local  circumstances.  India,  however,  is  not,  in  the  sense  of 
the  authorities  by  which  the  rule  has  been  laid  down,  a  new- 
discovered  country ;  and,  with  respect  to  Colonies  or  Settlements, 
acquired  by  cession  or  conquest,  within  which  description  our 
Indian  territories  are^  the  rido  is  different,  the  laws  of  the  place, 
in  such  cases,  remaining  in  force  till  changed  by  Royal  or  Parlia- 
mentary authority.  But  there  is  an  anomaly  in  the  case  of  the 
Settlements  in  rpiestion,  which  made  it  difficidt  or  impossible,  as 
I  conceive,  practically  to  apply  there  the  latter  rule,  to  its  full 
extent,  and  took  the  case  out  of  the  principles  on  which  b  oth 
those  rules  were  founded.  I  apprehend  the  true  general  distinc- 
tion to  be,  in  effect,  between  Countries  in  which  there  are  not, 
and  Countries  in  which  there  are,  at  the  time  of  their  acquisition, 
any  existing  civil  institutions  and  laws,  it  being,  in  the  fii'st  of 
those  cases,  matter  of  necessity  that  the  British  settlers  shoidd 
use  theii'  native  laws,  as  having  no  others  to  resort  to ;  whereas, 
in  the  other  case,  there  is  an  established  lex  loci,  which  it  might 
be  highly  inconvenient  all  at  once  to  abrogate ;  and,  therefore,  it 
remains  till  changed  by  the  deliberate  wisdom  of  the  new.  legis- 
lative power.  In  the  former  case,  also,  there  are  not,  but  in  the 
hitter  case  there  are,  now  subjects  to  be  governed,  ignorant  of  the 
English  laws,  an  unprepared,  perhaps,  in  civil  and  political 
character,  to  receive  them.  The  reason  why  the  rules  arc  laid 
in  Books  of  authority,  with  the  reference  to  the  distinction  lietween 
new-discovered  countries,  on  the  one  hand,  and  ceded  or  Con- 
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querecT  Countries,  on  the  other,  may  bo  found,  I  conceive,  in  the  1828. 

fact,  that  tliis  distinction  had  always,  or  ahnost  always,  practically        7^ 
corresj)onded  with  that,  between  the  absence  and  the  existence  of  y, 

a  lex  loci,  by  which  the  British  settlers  might,  without  incon-  Fvirlk:. 
venience,  for  a  time,  be  governed ;  for  the  powers  from  whom  wc 
had  wrested  Colonies  by  conquest,  or  had  obtained  them  by 
Treaties  of  cession,  had  ordinarily,  if  not  alwaj's,  been  civilized 
and,  Chi'istian  States,  whose  institutions,  tlierefore,  were  not 
wholly  dissimilar  to  oui*  own.  But,  in  the  settlements  formed 
by  the  East  India  Company  in  Bengal,  the  case  was  verj' 
different,  and  one  to  which  neither  of  the  rules  referred  to 
could  possibly  have  an  entire  application.  The  acquired  terri- 
tory was  not  newly  discovered  or  inhabited,  but  well  peopled, 
and  by  a  civilized  race,  governed  by  long-established  laws,  to 
which  they  were  much  attached,  and  which  it  would  have 
been  higlily  inconvenient  and  dangerous  immediately  to  diange. 
On  the  otlier  hand,  those  laws  were  so  interwoven  with,  and 
dependent  on,  their  religious  institutions,  as  Mahomedans  or 
Pagans,  that  a  gi-eat  part  of  them  could  not  possibly  be 
applied  to  the  Government  of  a  Christian  people.  Besides, 
there  was,  as  appears  from  the  Act  of  Parliament  last  men- 
tioned, no  uniform  lex  loci  to  regidate  inheritance,  succes- 
sions, and  other  important  subjects  of  legislation.  But  the  two 
great  classes  of  native  inhabitants,  Mahomedans  and  Gentoos, 
were  governed,  in  such  matter,  by  different  laws,  derived 
from  their  respective  religious  institutions.  Some  new  coiu'se 
was  to  be  taken  in  this  pecidiai-  case ;  and  the  com-se  actually 
taken  seems  to  have  been,  to  treat  the  case,  in  a  gi-eat  measure, 
like  that  of  a  new-discovered  CoTxntry,  for  the  govermncnt  of 
the  Company's  servants,  and  other  British  or  Christian  settlers 
using  the  laws  of  the  mother-country,  as  far  as  they  were 
capable  of  being  applied  for  that  pm-pose,  and  leaving  the 
Mahomedan  and  Gentoo  inhabitants  to  their  own  laws  and 
customs,  but  with  some  particular  exceptions  that  wore  called  for 
by  commercial  policy,  or  the  convenience  of  mutual  intercourse, 
and  between  the  British  settler  and  the  natives,  and  which  arc 
found  quite  reconcilable  with  differences  of  religious  faith  :  such, 
for  instance,  as  leaving  the  interest  of  money  unlimited  by  law. 
It  seems  highl}^  probable  that  the  same  general  adlierence  to 
English  law,  and  the  same  partial  adoption  of  the  existing  laws 
and  customs  of  the  Country,  were  appHed  to  inimoveablo 
property,  when  acquired  by  British  subjects,  and  produced  the 
seemingly  incongruous  practice  for  wliich  the  Judges,  at  a  perio<l 
remote  fi-om  its  first  introduction,  have  found  it  so  difficult  to 
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1828.         account  ou  legal  grounds.     If  it  be  supposed  tliat  lands  and 
tenements  in  Bengal,  vrlietliei-  held  by  Mahomedans  or  Gentoos, 
y_  were  lialjle  to  be  sold,  in  tlie  ovrner's  lifetime,  hj  legal  process,  for 

Fairlic.  his  debts,  and  were  liable  as  general  assets,  after  his  death,  in  the 
hands  of  those  who  had  the  administration  of  his  personal  estate 
for  the  satisfaction  of  his  debts,  of  every  degree,  and  might  be 
sold  by  them  for  that  piirpose  ;  it  will  be  obvious  that  these  were 
parts  of  the  law  of  the  Country  which  there  were  strong  reasons 
of  commercial  policy  and  convenience,  and  even  justice,  for 
adopting,  in  regard  to  the  same  species  of  property',  when  in  the 
hands  of  British  subjects.  The  learned  Judges  of  the  Supreme 
Court,  amongst  all  theu'  differences,  have  concui-red  in  regarding 
these  powers  of  the  personal  representatives  in  India  as  peculiarly 
expedient,  or  necessary,  in  the  cases  of  British  subjects,  because 
it  rarely  happens  that  the}-  have  heirs  of  full  age  on  the  spot,  or 
nearer  to  it  than  Europe,  and  the  inconvenience,  therefore,  both 
to  the  creditors  and  hcirs-at-law,  would  be  great,  if  houses  and 
land  in  Calcutta,  chielly  bouglit  for  commercial  purposes,  could 
not  be  brought  into  administration,  or  sold,  until  the  heirs-at-law 
could  arrive,  or  constitute  attorneys,  with  sufRcient  proofs  of 
their  pedigi-ec,  by  evidence  sent  from  this  countr}',  to  satisfy  a 
purchaser  as  to  the  title.  It  would  also  have  been  pregnant  "with 
very  inequitable  consequences,  injiu'ious  to  commercial  credit,  if  in 
the  dealings  between  British  and  native  Merchants,  of  which  this 
very  species  of  property'  might  often  be  the  subject,  it  had  been 
liable,  in  the  hands  of  the  natives  or  their  Executors,  to  simple 
contract  debts,  but  not  so  when  bought  by  British  subjects  ;  an 
iuec[uaUty  the  more  unjust  and  inconvenient,  because,  oxix  Bank- 
rupt laws  are  never  considered  as  extending  to  that  couutr3% 
The  reason,  therefore,  for  adopting  these  parts  of  the  Indian  law, 
if  such  they  were,  must  have  been  felt  to  have  been  extremely 
strong,  and  were  probably  decisive  ;  but,  on  the  other  hand?  there 
was  no  sufficient  reason  for  departing  from  the  rules  of  EngUsh 
law,  as  to  the  inheritance  of  real  estates  ;  nor  would  it,  I  appre- 
hend, have  been  an  adoption  of  Indian  law,  but,  on  the  contrary, 
a  wider  depaitiu-e  from  it,  to  have  made  such  property  as  dis- 
tributable among  the  widow  and  next  of  Mn,  as  personal  estate  ; . 
for,  I  imderstand  the  fact  to  be,  and  it  partly  appears,  from  the 
evidence  before  me,  that  the  eldest  son  of  a  deceased  landholde 
in  Bengal  siicceeds  to  all  his  immoveable  as  well  as  moveabi 
property,  subject  to  all  his  debts,  but  is  obliged,  as  I  imderstand 
by  the  laws  or  the  customs  of  his  religion,  to  maintain,  in  soi 
degTce,  the  whole  family  of  which  he  became  the  head.  Ti 
parties  to  this  cause,  indeed,  not  having  been  led,  by  the  opinio! 
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on  either  side,  to  look  to  any  origin  of  the  practic-e  in  question,  IS28. 
Ijut  the  cliarters  have  not  directly  examined  any  witnesses  as  to 
what  the  law  in  force,  as  between  the  natives  in  Bemjal,  is  on 
these  subjects,  or  Avhat  are  the  diversities  in  the  laws  of  inheri- 
tance or  succession  between  the  Mahomedans  and  Hindoos,  nor 
has  the  evidence,  taken  under  the  commission  in  India,  attempted 
to  trace  back  the  practice  in  c[uestion,  by  records  or  written 
documents,  to  its  origin,  or  to  show  whether  it  is  not  coeval  with 
the  possession  by  the  Company,  of  its  territories  or  settlements 
in  Bengal ;  but  the  evidence,  as  far  as  it  goes,  tends  to  confirm 
the  solution  of  the  difficulty  here  suggested,  and  to  prove  that 
the  practice  is  at  least  older  than  that  Charter,  to  which  its  legal 
origin  has  been  referred.  *  Lands  in  Calcutta  (said  Mr.  Justice 
Macnacjlden,  in  Joseph  v.  Ronald)  have  been  sold  in  execution 
ever  since  the  establishment  of  this  Court,  and  for  more  than  ten 
years  before  the  decision  of  that  case,  in  which  they  were  declared 
to  be  fee-simple.'  And  the  same  learned  Judge  says,  in  liis 
depositions,  that,  though  he  cannot  take  upon  himself  to  speak 
as  to  the  practice  or  usage,  previous  to  the  institution  of  the 
Supreme  Court,  as  to  lands  in  Calcutta  being,  or  not  being, 
subject  to  the  pajTnent  of  simple  contract  debts,  or  whether  they 
were  deemed  to  be  chattels  real  in  the  hands  of  the  Executor  or 
Administrator,  but  ho  takes  for  granted  that  they  were  so. 
Neither  of  tlie  said  Judges,  whose  evidence  is  before  me,  liad  been 
in  India  earlier  than  the  year  1789,  but  Joseph  Barretto,  of 
Calcutta,  Merchant,  a  witness  who  had  resided  from,  1768,  states, 
that  the  Executors  or  Administrators  of  Europeans,  dying  in  the 
possession  of  lands  and  tenements  in  Calcutta,  were,  previous  to 
1788  (the  time  mentioned  in  the  interrogatories),  authorized  by 
the  law  and  usage  of  Calcutta,  to  sell  the  same  for  pa3^nents  of 
debts,  from  the  Testator  or  intestate,  as  well  by  specialty  as  by 
simple  contract.  That  he  had  heard,  and  believes,  that  it  is  by 
the  law  and  usage  of  Calcutta  that  such  lands  become  assets  in 
the  hands  of  the  personal  representatives,  for  the  payment  of 
simple  contract  debts,  and  that  he  knows  this  from  being  resident 
in  Calcutta,  from  the  year  1760;  and  he  afterwards  states  posi- 
tively, that  lands  were  subject  to  the  pajTuent  of  simple  contract 
debts  previous  to  the  institution  of  the  Supreme  Coiu-t.  Sir 
Edward  Hyde  East  also,  in  his  judgment  in  Joseph  v.  Ronald, 
states  as  his  opinion,  that  there  is  no  other  diiierence  in  the 
nature  or  tenure  of  land  in  Calcutta,  whether  holden  by  British, 
Hindoos,  or  Mussulman  subjects,  than  what  would  arise  from  the 
application  of  their  different  laws  of  inheritance  and  succession, 
■which  are  preserved  by  Farliameiit  to  those  different  classes  ;  and 
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1828.  lie  adds,  '  The  laud,  though  real  property  in  its  nature  and  tenure, 

is  made  subject  to  debts  in  the  hands  of  each  of  them  ;  in  the 
liands  of  Hindoos  and  Mussulmans  by  theu'  general  Codes,  in  the 
Fuirlic.        hands  of  the  British,   &c.,  by  the  terms  or  construction  of  the 
Charter,   and  of  the  Acts  auxiliary  to  it.'     That  the  lands  of 
Hindoos  and  Mahomedans  are  sul)ject  to  debts  by  their  native  or 
general  Codes,  is  a  fact  in  which  the  Chief  Justice  could  not  well 
be  mistaken,  and  his  meaning  plainty  is,  that  they  are  so  liable,  to 
the  same  extent  that  the  lands  of  a  British  deljtor  are,  under  the 
practice  whicli  he  ascribes  to  the  Charter.     If  so,  it  materially 
strengthens  the  probabihty  that  this  practice  was  in  fact  of  an 
earlier  date,  for  otherwise,  as  the  laws  and  usages  of  the  Hindoos 
and  Mahomedans  have  certainly  not  been  changed,  there  must 
have  been  a  diversity  in  the  process  for  debt,  in  the  Mayor's 
Com't,  according  to  the  class  of  faith  of  the  Defendant,  its  local 
jurisdiction  liaving  originally  extended  over  all  the  inhabitants, 
without  any  reservation  of  their  particidar  usage  or  laws,  and  as 
the  records  and  proceedings  of  that  Court  are  all  transferred  to 
the  new  Court  of  Judicature,  this  fact  could  hardly  have  escaped 
observation.     The  evidence,  therefore,  appears  to  me,  as  far  as  it 
goes,  strongly  to  favoiu'  the  opinion,  that  the  practice  in  question 
long  preceded  the   Charter.     Nor  is  there  any  evidence  of  a 
different  law  of  real  property  having  at  any  time  been  adminis- 
tered between  British  subjects  in  Bengal.     I  am  strongly  inclined 
to  conclude  that  the   present  practice    has  prevailed   (though 
l>erhaps  with  particular   deviations  from  it,    as  to  the   ulterior 
administration  of  the  proceeds  of  real  estates,  or  the  surplus  of 
those   proceeds,   arising  from  ignorance  of  the  proper  rules,  by 
Executors  or  Administrators,  and  the  \\evr?,  m  Europe,)  ivora  the 
earliest  administration  of  justice  in  our  Indian  settlements,  or  at 
least  from  the  first  purchase  of  real  estates  by  British  subjects, 
after  the  territorial  acquisitions  of  the  Company  in  that  country. 
SujDposing,  however,  the  practice  to  have  had  a  more   recent 
origin,  and  not  to  have  been  introduced  by  a  right  exposition 
of  the  Charters,  or  by  any  other  positive  law,    still  if  it  was 
conformable  to  the  law  existing  in  the  place  at  the  time  of  its 
conquest  or  cession,  it  may,   I  conceive,  be  supported  under  the 
general  rules  to  which  I  have  before  adverted,  since  it  cannot  be 
shown  that  the  local  laws  has  been  since  changed  by  competent 
legislative  authority,  either  by  abrogating  the  powers  of  Executors 
and  Administrators  over  real  estates,  or,  what  would  be   tanta- 
mount, by  expressly  enacting  that  the  whole  body  of   English 
law,  or  our  whole  law  of  real  property,   shall  be  in  force  among 
His  Majesty's  subjects  iu  Bvwjah    if  oiU'  teiTitQiial  acquisitions 
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in  India  should,  for  the  reasons  here  assigned,  be  regarded  as 
falling  under  the  other  rule,  and  that  the  fu'st  British  settlers 
carried  tliere  the  law  of  the  mother  country,  as  in  the  case  of  a 
new-discovered  country,  still  that  rule  is  subject  to  the  modifica- 
tion before  stated.     So  much  of  English  law  of  real  property  as 
opposes  the  practice  in  question,  was,  for  the  reasons  assigned, 
not  applicable  to  the  local   circtmistances,  in  which  the   new 
settlers  were  placed,  and  it,  therefore,  did  not  bind  them.     To  hold 
the  contrary,  would  be  to  maintain  a  principle,  upon  which  not 
only  many  titles  to  real  estates  in  India,  but  a  great  proportion 
of  such  titles  in  most  of  our  West  Indian  Islands  might  be  shaken, 
no   small  part  of  them  being  held  under  sales  by  execution, 
against  Executors  and  Administrators,  without  any  positive  law  to 
warrant  such  a  departiu'e  from  the  law  of  England.     The  principle 
woidd,  in  fact,  go  much  fui-ther.      If  the  introduction  of  the 
EugHsh  law  under  either  of  the  said  general  rules,  into  a  new  or 
ceded  country,  must  be  entire,  or  with  no  modifications  founded 
on  local  circvimstances,   unless  by  express   legislation,  much  of 
the  unwi-itten  law  now  in  use  in  the  British  West  Indies,  and 
especially  much  of  their  law  of  slaver)',  stands  uj)ou  unsound 
foundations.     For  these  reasons,  while  I  feel  myself  constrained 
to   dissent   fi-om   the   opinion    of   the   majority   of   the   Judges 
of  the  Supreme  Court,  as  to  the  construction   of  the  Charter, 
I    cannot    adopt    the    conclusions    of  Mr.  Justice   Macnaghten, 
namely,  that  the   practice   in   question  can  only  be  sustained, 
by  regarding  all  property,  the  subject  of  it,  as  personal  estate, 
and  that  there  can  be  no  real   estate  of  inheritance  in  lands 
or  houses  in  Calcutta ;  but  am  of  opinion,  that  the   practice 
may  have  a  legal  foundation,  though  applied  to  such  estates. 
But    the    learned  Judges    further    differ     in    respect     of    the 
natm-e    of    such    titles,    as    the     intestate    Oldham    held ;    for 
supposing  that  fee-simple   estates   may  exist   by   law   in   Cal- 
cutta, and  be  inheritable,  as  in  England,  it  does  not  follow  that 
any  such  estates  in  fact  exist  there  ;   and  it  is  maintained  by 
Mr.  Justice  Macnaghten,  that  no  title  derived  under   Pottalis  or 
grants  from  the  Company's  Grovernment  at  Calcutta,  can  amount 
to  an  estate  of  inheritance.     In  support  of  this  proposition,  it  is 
contended,  fii'st,  that  the  East  India  Company  itself  acquh'ed  no 
fee-simple  or  absolute  perpetual  property  in  the  territor}-  gi-anted 
to  it  by  the  native  powers,  but  held  it  only  as  their  feudatories  or 
vassals,  and  during  theii"  pleasiu'e  ;  or,  that  if  such  absolute  and 
perpetual  property  was  acquired,  it  vested  in  the  Crown,  and  not 
in   the  Company,  whose  corporate  existence  and  rights  in  the 
EaU  Indies  rti-e  temporaiy,  and  liaye  )jeeu  graat^d  qv  renewed 
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from  time  to  time,  \>y  successive  Acts  of  rarliament  ami  CbarteTS 
for  short  terms  of  years.     On  the  other  side,  it  is  maintained 
that  the  Company,  against  both  the  native  Sovereigns  of  Ifin- 
doostan  and  the  British  Crown,  have  an  absolute  and  perpetual 
property  in  the  territory  so  granted,  though  the  Sovereign  domi- 
nion   thereof  is   in  the  Crown  ;  but  that,   supposing  even  the 
Company's  joroperty  therein  to  depend  on  the  duration  of   the 
Charter,  it  would  not  follow  that  while  the  Charter  sxibsists,  the 
Company  has  not  power  to  make  gTants  to  individuals  in  fee  i 
and  to  show  that  the  Company  both  acquired  and  lias  granted 
such  absolute  perpetual  property  in  the  said  territory,  there  has 
been  produced  and  read  before  me  on  the  part  of  the  Defendants,. 
Fairlie   and  His  Majesty's  Attorney-General,   a   certain  paper 
communicated  by  letter  from  Sir  John   JS'ewhoU,  Chief  Justice  of 
the  Supreme  Court   at  Madras,    to   tlie    said   Sir  Edward  Hyde 
East,  and  by  him  annexed  to  his  certified  opinion  in  the  cause  of 
Joseph  V.  Ronald,  being  a  copy  of  a  case  submitted  to  the  Jiulges 
of  the  Supreme  Com-t  at  ^Tadraa,  for  tlie  opinion  of  the  Sudder 
Lewanny  Admvlut  of   Calcutta,  and  the   native   officers  of  that 
Court,  with  the  answers  thereto  of  the  Judges  of  the  Court,  and 
its  officers,  being  Doctors  or  Professors   of   the   laws   of   Ilin- 
doostan  ;  and  also  a  paper  annexed  to  the  certified  opinion  of  Sir 
Edward  Hyde  East,  and  by  him  referred  to,  being  extracts  of 
Eegulations  of  the  Governor-General  of  Bengal,  in  Council,  and 
of   a  Proclamation  of  the  Governor-General  in  Council  of  the 
1st  of  May,  1793,  for  fixing  in  perpetuity  the  junma  or  revenue 
payable  to  the  Company  by  the  Zemindars  and  other  proprietors 
in  the  Comixiny's  territories  in  Bengal ;  from  which  documents, 
and  the  more  regidar  evidence  before  me,  it  seems  sufficiently 
clear  that  grants  of  the  former  Sovereigns  of  Hindoostan  of  the' 
same  natiu-e  with  those  under  which  the  Company  obtained  the 
territories  in  Calcutta,  often,  if  not  generally,  conveyed  an  abso- 
lute and  perpetual  estate  to  the  grantees  and  their  heirs  ;  and 
the  Eegtdations  of  the  Governor-General  and  Council,  made  under 
the  authority  of  the  Charter  subsisting  in  1793,  clearly  recognize 
the  estates  of  the  Zemindars  and  other  actual  'proprietors  of  land 
as  hereditary  and  perpetual  estates.     But  it  seems  to  me  imma- 
terial for  the  piu'poses  of  the  reference,  to  determine  between  the 
real  and  personal  representatives  of  the  intestate,  whether  such 
was  in  law  the  tenure  by  which  the  Company  or  its  grantees,  in 
general  held  their  lands  in  Bengal,  as  betAveen  the  Company  and 
the  Sovereign  of  the  country ;  it  appears  that  the  intestate  pur- 
fchased  the  land  and  houses  in  question,  as  of  an  estate  in  fee, 
vhich  had  usually  pfvs,'sed  5is  suvh,  aud  tliat  he  liad  no  othei- 
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^estate  therein  that  coiild  be  inlieritetl  or'claimed  in  his  right  after 
his   decease.     But  it   is   secondly   contended   on   LehaK   of  the 
Plaintiffs  and  the  Defendant    Oldham,  the  Testator's   adminis- 
trator, that  the  instriunent  called  a  Pottah,  containing  a  reser- 
vation of  rent  payable  to  the  Company,  and  having  no  words  of 
inheritance  or  limitation,    conveys,  only  a  leasehold  or  chattel 
interest,  determinable  at  the  M-ill  of  the  grantor,  and  the  nature 
■and  effect  of  the  PottaM  in  general  has  been  a    subject  of  much 
controversy   between   the   parties,  and   of   much   contrariety  of 
statement  or  professional  judgment  in  the  evidence  before  me, 
the  instrmnent  l»eing,  on  th^e  one  side,  represented  as  a  grant  or 
conveyance  from  the  Companj^,  the  terms  of  which,  according  to 
the  legal  import,  must  define  and  limit  the  estate  passed  by  them 
to  the  grantee ;  while  on  the  other  side,  the  Pottah  is  stated  to  be 
a  mere  official  recognition — a  certificate  of  a  title  already  exist- 
ing,  or  alleged  to  exist  in  the  party  applying  for  it,   for  the 
piu-pose  of  asc-ertaining  the  amount  of  ihejumma,  or  annual  dues 
l^iayable  in  respect  of  the  premises  described  in  it,  to  the  Collector 
•or  treasury  of  the  Company  at   Calcutta.     Again,  the  nattu-e  of 
ihi?>jumtH(i  is  a  subject  of  ctj^ual  controvei-sy,  it  being  on  the  one 
■side,  represented  as  rent,  payable  by  the  holder  as  lessee  or 
tenant  of  the  Company,  and  on  the  other  side,  as  being  either  in 
the  nature  of  a  fee-farm  rent  or  pei-petual  rent-charge,  or  rather, 
a  mere  land-tax   payable  to  the   Company,    as   Sovereign   or 
Governor  for  the  coimtry,  not  as  proprietor  of  the  soil,  or  as 
ha^^Jlg  any  reversionary  interest  therein.     In  considering  the 
general  effect  of  the  evidence,  on  these  controverted  points,  I 
find  it,   in  the  first  place,   to  be  clear,  that  the  foi-ms  of  the 
Pottahs,  hereinbefore  set  fcH-th,  as  those  granted  for  the  lots  of 
lands  and  houses  in  question,  are  the  ordinary,  if  not  the  in- 
variable, forms  of  these  instruments.     It  was  contended,   on  tho 
original  e\'idence  by  the  Plaintiffs,  that  the  questions  in  reference 
to  me,  might  be  materially  alfee<:ed  by  the  form  of  the  Pottahs, 
granted  to  the   intestate,    Oldham,    or    those   ujider  whom  he 
claimed,  of  wliich  there  was  no  proof  then  before  me  ;  and  this 
was  mainly  insisted  on,   as  a  reason  for  siispending  my  report, 
imtn  e^-idence  could  be  obtained  from  India.     But  the  Potfahsy 
proved  under  the  commission,  appear  to  be  all  in  the  same  general 
form,  with  those  which  are  hereinafter  set  forth,  granted  for  the 
lots  of   lands  and  houses  in  question,   that  is  to  say,   without 
'words  of  inheritance  or  limitation,  or  any  exjiress  description  of 
the    estate,   or   interest  for,   or  in  respect  of  which  they  were 
granted.     A   copy  of   one   of   the   Pottahs,  gi'anted   to  the  said 
Sanmh  Uaigh,  was  exhibited  oa  the  part  of  tii«  Plaintiffs,  upon 
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cross-Iuterrogatories,  filed  by  tliem  for  the  examination  of  -wit- 
nesses in  the  Examiner's  office,  and  Sir  Henry  Russell  and  Sir 
William  Burroughs,  the  former  of  whom  had  been  a  Judge  of  the 
Supreme  Coiu-t  at  Calcutta,  fifteen  years,  and  the  latter  of  whoni 
had  been  a  Judge  thereof,  or  Practitioner  therein,  about  twenty 
years,  both  in  substance  deposed  that  the  exhibit  corresponded  in 
form  with  all  the  Pottahs  they  had  ever  seen  ;  and  another  paper, 
piu'porting  to  be  a  copy  of  a  PottaJi  to  George  Vansittart,  Esq., 
which  was  in  a  different  form,  limiting  the  tenure  during  the 
Company's  will  or  convenience,  having  also  been  exhibited  on 
the  cross-interrogatories,  Sir  Henry  Russell  and  Sir  William 
Rurroughs,  deposed,  in  respect  thereof,  that  they  did  not  recol- 
lect ever  to  have  seen  any  Pottah  issued,  by,  or  on  behalf  of  the  East 
India  Company,  framed  or  expressed  in  the  terms,  or  to  the 
purport  or  effect,  contained  in  the  last-mentioned  exhibit : "  it 
seems,  therefore,  presumable,  that  when  tlie  Plaintiffs,  after  pub- 
lication of  that  evidence,  obtained  a  commission  to  take  further 
evidence  in  India,  and  examined  witnesses  there,  they  woidd  not 
have  omitted  to  prove  the  alleged  Pottah,  to  Vansittart,  or  some 
other  Pottahs,  varying  in  term  and  substance  from  the  exliibit, 
and  limiting  or  defining  the  estates  or  interests  for,  or  in  respect 
whereof  the  same  were  gi'anted,  if  any  such  Pottahs,  or  the 
records  thereof,  in  the  Collector's  office,  could  have  been  found. 
But  if  all  the  Pottahs  gi-anted  by  the  Company,  or  its  officers, 
for  lands  or  houses  in  Calcutta,  are  like  those  gi-anted  to  tho 
intestate,  Samuel  Oldham,  or  the  persons  through  whom  his  title 
was  derived,  without  words  of  limitation,  or  any  words  descrip- 
tive of  the  estate  or  interest  to  which  they  relate,  it  follows, 
either  that  the  Pottah  is  not  a  grant  or  conveyance,  or  that  tho 
estate  or  interest  granted  or  conveyed  by  it,  is  in  all  cases  tho 
same,  and  that  if  the  estate  of  the  intestate  Oldham,  in  the.  lots 
of  land  and  houses  in  question,  was  not  a  fee-simple,  or  estate  of 
inheritance,  from  the  want  of  a  limitation  in  the  Pottahs.  to  his 
heirs,  the  same  must  be  the  case' with  aU  estates  held  imdcr 
Pottahs  in  Calcutta,  or  in  other  words,  with  all  the  land  and 
buildings  held  by  individuals  there ;  for  it  is  agi-eed,  that  a 
Pottah  is  or  oug-ht  to  be,  taken  out  upon  every  change  of  pro- 
pert}^  whether  by  alienation  or  death.  From  this  universality  of 
the  tenui'e,  if  derived  from  the  Vottahs,  an  argument  has  been 
drawn  on  the  part  of  the  Defendant,  Fairlie,  and  of  the  Crown, 
against  its  being  leasehold,  or  less  than  freehold,  because  the 
consequence  would  be,  that  there  is  no  real  estate  in  Calcutta,  or 
within  the  Provinces  of  Bengal,  Bahar,  and  Orissa ;  or  supposing 
the  Company  itself  to  have  a  fee -simple  in  its  accj[uii-ed  domains, 
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vinces  (in  the  whole  oi  wluch,  the  lauds  of  individuals  are  held 
under  Pottahs,  in  the  same  form),  and  yet  the  Charter  founded 
on,  and  confirmed  by,  Act  of  Parliament,  gives  jiu'isdiction  as 
before  stated,  in  actions  real,  as  well  as  personal,  and  against  all 
persons,  and  the  Executors  of  persons,  who  have  estates,  real  or 
personal,  within  those  Provdnces ;  but  this  argument,  though 
insisted  on  hy  some  of  the  professional  opinions,  in  evidence 
before  me,  appears  to  me,  to  have  little  or  no  weight :  the  true 
answer  to  the  objection  to  the  Pottahs,  as  being  insuihcient  to 
pass  estates  of  inheritance,  appears  to  me,  to  be  that  which  was 
given  by  the  learned,  witnesses,  late  Judges  of  the  Supreme 
Coiu't,  in  the  depositions  here,  and  which  is  now  confii'med  by 
two  out  of  tlu'ee  of  their  learned  successors,  and  by  a  great 
majority  of  the  other  witnesses,  examined  in  India,  namely,  that 
the  Pottahs  are  not,  in  fact,  grants  or  conveyances,  but  official 
recognitions,  or  certificates,  of  an  already  existing  title.  Yet, 
there  must  be,  I  conceive,  an  exception  to  tliis  rule,  in  the  case 
of  lands,  called  common  lands,  for  the  reasons  hereinbefore  men- 
tioned. The  piu'chaser  of  land,  in  Calcutta,  is  stated  by  Sir 
Henry  Piisscll  (in  his  deposition,  in  answer  to  the  sixth  inter- 
rogatory, on  the  part  of  the  Defendant,  FairUeJ,  to  derive  liis 
title  thereto,  fi-om  and  through  the  convej-^ance  thereof,  made  to 
liim  by  the  former  proprietor,  and  not  from  or  thi'ough  the  new 
Pottah  gi'anted  to  him,  and  he  adds,  that  a  new  Pottah  is  ob- 
tained by  a  pui'cliaser,  as  a  matter  of  right  and  of  course.  The 
deposition  of  Su*  WiUiain  Burroughs,  in  answer  to  the  same 
inteiTOgatory,  is  to  the  same  effect,  but  with  more  particularity 
and  fulness  of  expression,  to  wit,  that  ''  he  believes  that  aU  lands 
and  grounds  situate  in  Calcutta,  and  in  the  provinces  subject  to 
the  jxu'isdictiou  of  the  Supreme  Court  of  Judicature,  at  Fort 
William,  in  Bengal,  are  deemed  and  considered  as  held  of  the 
United  Company  of  Merchants  trading  to  the  East  Indies,  and  thiit 
all  such  lands  and  grounds,  save  only  such  as  are,  or  have  been , 
granted  free  of  rents,  are  subject  to  some  rent,  or,  as  it  is  com- 
monty  called,  revenue,  payable  to  the  said  United  Company,  and  are 
registered  by  tiieu-  denonxinations  or  descriptions,  together  with 
the  names,  for  the  time  being,  of  the  proprietors  thereof,  in  certain 
Books  kept  at  the  offices  of  the  Collectors,  appointed  on  behaK 
of  the  Company,  for  the  Provinces,  districts,  and  cities,  within 
which  such  lands  or  gi-ounds  are  situated,  and  which  Books  kept 
in  the  office  of  the  Collector  of  Calcutta,  are  called,  or  known  by 
the  name  of  Chitta  Books.  That,  according  to  ancient  usage  in 
Bo-ngal,  long  anterior,  as  he  believes,  to  the  acquisition  of  any 
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ments in  writing,  called  Pottuhs,  and  appearing  to  be  in  the 
natiu-e  of  certificates,  of  the  register  of  such  land  or  gi-onnds,  in 
the  said  Cliitta  Books,  are  usually  granted  hy  the  Collector  of 
Calctittay  aforesaid,  under  his  hand  and  seal  of  office,  for,  and  on 
behalf  of  the  Company,  to  the  person  or  persons  appearing  by  the 
Cliitta  Books,  to  be  proprietoi-s  or  owners  of  the  lands  or  gTounds 
so  registered  therein,  but  that  the  Comj)any's  Collector  of  CaU 
futta,  aforesaid,  acts  ministerially  only,  and  not  in  any  degree 
judicially  in  writing  such  registers,  and  granting  such  Pottahs, 
wliich  are  often  granted  ex  parte,  as  he,  the  Deponent,  believes, 
and  are  almost  always  expressed,  in  very  few  words,  and  are  not, 
therefore,  deemed  or  considered  by  the  Supreme  Court,  as  suffi- 
cient evidence  of  title,  in  the  person  or  persons  named  in,  and 
producing  the  same  as  proprietors,  although  such  Pottahs,  coupled 
with  possession  and  other  circumstances,  are  received  as  some, 
but  never  as  conclusive  evidence  of  title,  in  the  person  or  persons 
named  as  proprietors  therein.  That  when  lands  or  grounds, 
situated  in  Calcutta,  arc  granted,  sold,  conveyed,  or  devised  by 
the  owners  or  proprietors  thereof,  the  grantees,  vendees,  assignees, 
or  devisees  thereof,  frequently  apply  to,  and  receive  from,  the 
Collector  of  Calcutta,  a,  new  Pottah,  made  out  for,  and  in  the 
names  of  such  grantees,  vendees,  assignees,  or  devisees,  after  their 
acquisition  of  such  lands  or  grounds,  under  the  Deeds,  AVills,  or 
instruments,  conveying  or  devising  the  same  ;  and  which  new 
I'ottahs  are  usually  granted,  as  he,  the  Deponent,  believes,  to  the 
person  or  persons  producing  the  former  Pottah,  and  the  Deeds, 
AV^ills,  or  instruments,  convej'ing  or  devising  the  lands  or  grounds 
therein  mentioned,  to  the  person  or  persons  so  apjilying,  and  that 
he,  the  Deponent,  believes,  that  such  new  Pottahs  are  often  gi-auted, 
without  any  proof  of  the  due  execution  of  such  Deeds,  Wills,  or 
instruments,  and  nearly,  as  of  coui-se,  except  in  such  cases  as  may 
appear  to  the  Collector  of  Calcutta,  aforesaid,  to  require  pre- 
caution, in  which  cases  it  is  usual  for  the  Collector  of  Calcutta, 
as  the  Deponent  believes,  to  post  up  written  notices  at  his  office, 
intimating  his  intention  to  comply  with  the  application,  if  no 
objection,  that  might  appear  to  him  to  be  reasonable,  shoidd  be 
made  within  a  limited  time,  but  that  no  person  has  ever  been 
allowed  by  the  Supreme  Coiu't,  as  he  believes,  to  support  a  claim, 
or  title  to  land  or  gi-ound,  situated  in  Calcutta,  under,  or  by  virtue 
of  any  new  Pottah,  so  granted,  without  duly  proving  in  the  Court, 
the  Deed  or  Deeds,  AVill  o±  Wills,  or  other  int^truments,  convey- 
ing or  devising  the  same ;  nor  has  the  Court  ever,  as  he,  the 
Deponent,  believes,  held  it  to   be  necessary,  for  any  persons 
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or  prove  a  Fottah  for  tlie  same,  or  to  show,  that  after  the  pur- 
chase, or  devise  of  such  land  or  gi-ound,  that  a  ne\r  Fottah  was 
either  obtained,  or  applied  for  by  the  person,  or  persons,  claiming  Faidie. 
under  such  piu-chase  or  de^-ise.'  The  account  here  given  by  Sir 
William  Burrmtghs,  of  the  power  and  duty  of  the  Collectors,  in 
gi'anting  Pottahs,  and  the  gi'ounds  on  which  they  are  obtained, 
is  confii'med  hy  all  the  witnesses  in  India,  who  have  deposed  to 
these  points,  and  among  others  by  Mr.  Eock,  President  of  tlie 
Board  of  Revenue,  at  Calcutta,  who  states  his  opinion  to  be,  that 
the  Collector  has  not  authority  to  grant  a  Fottah,  unless  the 
person  applying  for  the  same,  at  his  office,  produces  and  shows  at 
such  office,  some  deed,  document,  or  instrument,  under  which,  the 
party  applpng,  claims  title,  or  shows  his  right  to  the  laud,  for 
which  such  Fottah  is  applied  for.  It  appears,  nevertheless,  from 
the  same  evidence  and  especially  from  the  deposition  of  Sir  James 
Edward  Colelrooke,  Bart.,  Chief  Judge  of  the  Sadder  Dewanny 
Adawlut,  in  Bengal,  that  there  is  a  case  in  which  the  Pottah  really 
operates  as  a  gTant  or  conveyance  from  the  Company,  to  wit, 
when  the  land  comprised  in  it,  is  common  or  untenanted  land  ; 
and  it  fiu-ther  appears  thereby,  and  by  the  exhibit  dejwsed  to  by 
Sir  James  Edward  Colehrooke,  in  answer  to  the  2nd  interrogatory, 
on  the  part  of  the  Plaintiffs,  that  j)art  of  the  land  which  is  ad- 
mitted to  be  comprised  in  the  thi-ee  lots,  or  pieces  of  land  in 
cj^uestion,  was  common  land,  and  originally  granted  by  the  Com- 
pany, by  Pottah,  to  Uenrg  Veriest,  Escj[.,  under  whom,  the  title 
of  the  intestate,  Oldham,  for  part  of  the  three  lots,  or  pieces  of 
land  in  question,  was  derived.  But  it  also  appears  thereby,  and 
by  other  parts  of  the  evidence  before  me,  that  the  last -mentioned 
Pottah,  and  other  Pottahs  for  common  lands,  like  those  which 
were  gTanted,  on  existing  titles,  contained  no  words  of  limitation 
or  inheritance ;  and  yet  it  is  stated  by  Sir  James  Edward  Cole- 
lrooke, that  in  his  judgment,  the'person  or  persons,  to  whom  such 
common  lands  were  fii'st  gi'anted,  by  such  Pottahs,  took  an  abso- 
lute estate  and  interest  therein,  with  a  power  of  ahenation,  gift, 
or  disposal  by  last  "Will  and  Testament,  and  the  same  seems  to 
be  supported  by  the  testimony  of  other  witnesses,  who  make  no 
distinction  between  original  Pottahs,  for  common  lands,  and 
Pottahs  on  existing  titles,  as  to  the  absolute  natxu-e  of  the  estate. 
It  appears,  also,  that  aHenations  in  fee,  by  the  gi'antees  of  com- 
mon land,  under  such  Pottahs,  have  been  recognized  by  the  Com- 
pany's Officers,  on  giving  a  good  title  to  those  claiming  under 
them,  for  the  piu-pose  of  obtaining  new  Pottahs.    lu  the  case  of 
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Joseph  v.^Iionald,  it  was  stated  L3'  Sir  Edward  Ilijde  East,  Cliief 
Justice,  in  giving  his  judgment,  tliat  the  Conipau}',  to  this  day, 
transfers  its  remaining  common  lands,  without  any  other  gi'ant 
or  instrument  than  Pottahs,  in  the  same  form,  subject  to  a  like 
small  nominal  rent,  or  jumma,  of  which  he  cited  a  recent  instance  in 
the  case  of  land,  absolutely  sold  by  the  Government  to  one  Fietram 
Doss,  and  for  its  full  value.  The  Chief  Justice  considered,  even 
these  Pottahs,  for  common  lands,  to  be,  like  the  rest,  mere  recog- 
nitions of  an  existing  title,  and  supported  ^that  opinion  by  the 
forrii  of  the  Pottah,  in  the  case  referred  to,  a  copy  of  ^v'hich  is 
annexed  to  the  report  of  the  judgment  certified  by  him,  as  herein- 
before mentioned ;  for  the  Pottah  describes  the  land,  as  having 
belonged  to  the  Company's  common  ground,  and  states  that  it 
was  formerty  the  property  of  the  Company ;  yet  no  grant  had 
been,  in  fact,  made  by  the  Company,  and  the  Chief  Justice  added, 
that  it  had  not  been  usual,  as  far  as  he  could  learn,  particularly 
as  to  the  small  grants,  though  he  had  heard  tliat  such  grants  had 
formerly  been  made,  in  a  few  particular  instances.  The  learned 
Judge,  also  took  occasion,  thereiipon,  to  explain  the  general  nature 
and  use  of  the  Pottah,  in  a  inanner,  which,  as  it  seems  to  me,  to 
be  consistent  with  all  the  evidence  before  me,  and  to  obviate  all 
difficulties  arising  from  the  reservation  of  pajanents  by  the  name 
of  rent,  I  think  it  best  to  extract  from  the  certified  report,  in 
his  own  words : — '  The  docimients,'  he  says,  referring  to  the  last- 
mentioned  Pottah  to  Pietram  Doss,  of  common  land,  and  the 
record  thereof  in  the  Collector's  Office,  '  also  serve  to  explain,  in  a 
gTeat  measiu-e,  what  tlie  true  natiu-e  of  the  small  annual  payment 
reserved  is,  which  in  the  Pottah  is  called  rent,  for,  in  the  recorded 
entry  of  the  pm-chase  and  conveyance  to  Pietram  Doss,  the  same 
annual  reservation  is  classed  under  the  head  of  jumma,  which  is 
the  proper  term,  and  means  the  assessment  or  assessed  revemie. 
And  it  is  also  called  jumma  in  the  receipt  of  the  purchase-money 
entered  upon  the  Pottah  itself,  and  this  appears  to  me  to  be  the 
most  probable  origin  of  the  mwaM  jumma  reserved  in  every  minor 
grant  of  land,  except  such  as  having  orig-inally  been  gi-anted  by 
the  Zemindars,  or  by  Grovernment  itself ;  for  the  religious  or 
charitable  piu'poses  have  no  jumma  reserved  upon  them.  Under 
the  ]\Iussulman  Government,  the  Zemindars,  or  independent 
TalooMars,  were  answerable  to  the  Government  for  the  whole 
jumma  assessed  on  their  respective  districts.  These,  therefore,  when 
they  granted  out  portions  of  land  in  perpetuity  to  others,  reserved 
such  proportion  of  jumma  as  was  calculated  or  agreed  upon  be- 
tween them,  in  order  to  reimburse  tliemselyes;  who  were  still  liable 
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to  Government  for  the  whole,  unless  the  latter  agreed  to  admit  the         1S28. 
sub-gi*antees  as  independent  TahoMars,  ans-werable,  in  the  fii-st      "tT""^*^ 
instance,  for  the  portion  of  the  jiimma  so  reserved.     It  is  not  im-  y^ 

probable  that  in  some  instances  more  than  the  exact  proportion  Fairlie, 
of  the  original  J  i<}7i ma  Avould  be  reserved  by  the  sub-grantees,  and 
this  would  operate,  (as  the  grants  were  for  the  most  part  in  per- 
petuity,) in  the  nature  of  a  quit -rent  or  Seignorial  acknowledg- 
ment, and,  after  a  great  length  of  time,  it  may  be  difficult,  and 
often  impossible,  to  ascertain  the  difference,  nor  is  it  of  any  legal 
consequence  to  do  so,  wherever  thejumma  was  fixed.  In  Pietram 
Doss's  case  the  jumma  reserved  is  quite  nominal,  being  only 
2.  6.  8.  upon  a  purchase  from  Grovernment  of  its  common  land,  or 
Zemindary  waste,  16  cottahs  for  above  1,900  rupees.  The  Zemin- 
dary,  including  the  three  villages  before  named,  was  itseK  granted 
to  the  Company  upon  a  jumma,  reserved  yearly  to  the  then 
Government,  of  1,195.  6. ;  and  this  2.  6.  8.,  if  not  a  fanciful  frac- 
tion of  the  ancient  original /«/«;««,  is  reserved  in  imitation  of  it, 
according  to  the  ancient  fashion  of  the  country.  If  the  English 
word  rent  (he  adds)  be  properly  applied  to  it  at  all,  as  it  is  used  in 
the  English  form  of  the  common  Pottahi,  it  is,  in  its  legal  signi- 
fication, a  mere  quit -rent,  or  Seignorial  acknowledgment,  and  no 
other,  and  is  ajiplicable,  indiscriminateh',  to  every  acknowledged 
indefeasible  estate  of  perpetual  inheritance  throughout  the 
country.'  "Whatever  difficidty  may  remain  after  these  explana- 
tions of  the  learned  Chief  Justice,  to  recoiicile,  with  the  prin- 
ciples of  English  law,  the  passing  of  a  fee-simple  estate  in  the 
Company's  common  land,  without  any  other  instruments  or 
writing  than  the  ordinary  Pottah,  all  the  evidence  before  me 
relative  thereto,  is  in  some  very  important,  and,  as  I  conceive, 
decisive  points,  uniform  and  clear.  The  title  of  the  holders  of 
land  and  houses  in  Calcutta,  the  subjects  of  these  Pottahs,  who 
derived,  tuider  original  Pottahs  for  common  lands,  and  without 
any  other  grant,  is,  as  between  them  and  the  East  India  Com- 
pany, absolute  and  perpetual ;  whether  the  property  is  to  be  con- 
sidered as  freehold  or  leasehold,  real  or  personal,  it  is  unlimited 
in  point  of  duration.  Even  Sir  Francis  Macnayhten,  holds  that 
is  the  case,  as  to  the  equitable  interest,  though  his  decided 
opinion  is,  that  the  property  is  not  freehold,  or  r  jal  estate  ;  for 
he  states  in  his  deposition,  in  answer  to  the  interrogatory  on 
the  part  of  the  Plaintiffs,  that  he  hath  always  imderstood, 
and  always  believed,  that  it  was  the  intention,  in  the  case  of  lands 
granted  by  Pottah,  both  of  the  grantor  and  grantee,  that  the 
former  shotild  not  have  the  power  of  resumption,  and  that 
YOI.    I.  Q  1 
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neither   the    grantee,    nor  those   claiming    under   him,    shoiild 
be   disturbed    in  their    possession,   and    that,   in  a   contidence 
of  the  permanency  of  such  gi-ants,  many  have  expended  large 
sums  of  money,    upon  lands   so  granted,    so  as  to  make  the 
rent  reserved  by  the  Company,  a  matter  of  little  or  no  conside- 
ration, in  comparison  with  the  value  of  the  same.     That  he  liath' 
often  heard  it  said  by  Practitioners,  and,  as  he  thinks,  by  Judges, 
in  the  said  Supreme  Court,  that  in  case  of  any  attempt,  under 
such  circumstances,  being  made  by  the  East  India  Company,  to 
resume  the  lands,  that  it  would  be  the  duty  of  the  Supremo 
Court,  to  restrain  them  from  so  doing  bj^  injunction ;  although 
fi'om  the  terms  of  the  Pottah,  he  conceives  it  cannot   convey  a 
freehold  estate,  yet,  that  from  the  intention  of  the  parties,  mani- 
fested as  it  has  been,  ever  since  (so  far  as  he  knows)  Pottahs 
have  been  granted,  that  in  his  opinion,  a  Couii  of  Equity  wordd 
and'ought  to  consider,  the  grantee,  and  those  holding  under  him, 
as  having  a  permanent  interest  in  the  same  ;  but  so  far  as  his,th& 
Deponent's  knowledge  extends,  no  attempt  at  resumption  was- 
ever  made  by  the  East  India  Company.     Other  evidence  before 
me,  shows  that  the  Company,  in  as  strong  a  ease  for  resumption 
as  could  well  arise,  has  practically  adnutted,  the  perpetual  and 
irrevocable  effects  of  its  own  gTants  by  Pottahs  buying  back  at 
an  excessive  price,  land  in   Calcutta,  that  had  been  so  granted, 
when  wanted  for  the  public  uses ;  the  grantee  or  holder  under 
Pottah,  refusing  to  sell  it  on  reasonable   terms.     It  is  also  the 
uniform  effect  of  the  evidence  before  me,  as  to  the  jumma,  that^ 
whether  to  be  regarded  as  rent  or  revenue,  it  is  fixed  in  amount, 
and  cannot  be  raised  by  the  Company,  beyond  what  is  specified  in 
the  original  grant  or  Pottah.     The  Plaintiff",  indeed,  contended 
on  the  original  evidence,  that  there  was    proof   of  the  jumma 
being  a  reserved  rent,  and  the  tenm^e  being  leasehold,  resumable 
by  the  Company,  from  the  fact  that  the  rent  paid  by  the  Defen- 
dant, Fairlie,  for  the  lots  of  land  and  houses  in  question,  had 
varied  in  its  amount  in  different  years,  but  this  apparent  variance 
has  since  been  explained  in  a  way  satisfactory.      It  appearing 
from  the  receipts  produced  by  the  Defendant  Fairlie,  that  he  was 
iuaccui-ate  in  stating  the  periodical  payments  by  him,  in  respect 
of  the  lands  and  houses  as  groimd-rejit,  and  that  they,  in  fact, 
sometimes  comprised  a  watch-tax,  and  other  public  taxes,  from 
which  the  apparent  inequality  proceeded,  and  that  the  rent  or 
jumma  was  always  the  same  in  his  payments. 

Upon  these  facts,  it  seems  to  me  to  be   clear,  even  as  to  the 
common  lauds,  of    which  the  Pottah    is   the   only  conveyance, 
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or  evidence  of  title,  that  tlie  piu-chaser  from  the  Company  with  1828. 
a  Fottah  in  the  ordinary  form,  obtains  at  least  an  equitable  fee, 
and  that  the  objection  resolves  itself  into  this  :  from  the  want  of 
a  proper  conveyance,  the  legal  estate,  as  to  the  inheritance,  does 
not  pass  to  the  grantee,  but  remains  in  the  Company.  But  even 
this  objection,  seems  to  me  to  rest  on  the  assumption,  that  the 
■whole  body  of  English  law,  in  relation  at  least  to  real  property, 
has  been  introduced  into  the  Company's  settlements  in  Bengal, 
\vith  such  exceptions  and  qualifications  only,  as  the  Charters  ex- 
pressly or  by  implication  provide: — -a  doctrine,  for  humbly  dis- 
senting from  which,  my  reasons  have  been  ah"eady  assigned.  If 
that  assiunption  is  erroneous,  there  seems  to  be  still  less  reason, 
for  holding  as  to  the  principles  and  forms  of  conveyancing,  than 
as  to  the  remedies  of  creditors,  and  the  powers  of  Executors  or 
Administrators  as  to  real  assets,  that  they  must  necessarily  have 
been  made,  to  conform  in  all  points  to  English  law.  when  that  law 
was  in  general  introduced.  It  appears  incidentally,  in  the  evi- 
dence before  me,  that  prior  to  the  establishment  of  the  Supreme 
Court,  conveyances  by  lease  and  release,  or  other  English  forms, 
were  little,  if  at  aU,  in  use,  ujion  the  sales  of  lands  or  houses 
from  one  British  subject  to  another,  but  a  brief  note  of  the  sale 
and  transfer  was  used  in  theii'  stead.  It  appears,  also,  that  the 
Pottah^  were  in  use  among  the  natives,  and  regarded  by  them  as 
the  best  or  only  muniments  of  their  private  titles  :  and  it  may, 
I  think,  be  further  collected,  that  the  only  wiitten  evidence  of 
gi'ants  from  the  native  Sovereigns,  to  ZcnUndars,  or  other  pro- 
prietors of  land,  was  a  Pottah  in  the  same  form  with  those  since 
used  by  the  Company's  Government  for  the  same  piu'pose.  It 
seems,  therefore,  to  have  been  a  natiu-al  if  not  a  necessary  coiu'se, 
by  the  Company's  servants,  and  other  British  subjects,  to  use 
the  same  means  that  they  found  to  be  established,  for  the  granting 
and  transferring  lands  and  houses,  at  what  I  conceive  to  have 
been,  the  true  era  of  the  tacit  introduction  of  English  law, 
namely,  the  first  establishment  of  the  Compan3''s  settlements  in 
that  country,  till  long  after  which  they  had  no  regular  Courts, 
and  probably  no  Practitioners  of  law  capable  of  preparing  con- 
veyances, in  the  English  form.  I  hxmibly  conceive,  therefore, 
that  the  Potiah,  when  it  performs  the  functions  of  a  grant,  as  in 
the  case  of  common  lands,  by  the  Company,  may  be  considered 
as  a  suflicient  creation,  or  evidence  of  title  in  fee,  under  that 
part  of  the  law  of  the  place,  which  was  not  necessarily  superseded 
or  abolished,  by  the  introduction  of  English  law.  on  the  prin- 
ciples to  whiih  I  have  ah'eady  referred.  On  the  whole,  the 
conclusions  Yrliich  I  have  humbly  to  submit  to  the  Coiu't,  in 
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piirsuance  of  the  said  Order  of  reference,  are,  that  the  said 
lots  of  lands  and  houses  being  the  only  messuages,  lands,  tene- 
ments and  hereditaments,  of  which  the  said  Hannah  Haigh, 
the  Testatrix,  was  in  any  manner  seized,  possessed  of,  or  entitled 
to,  at  the  time  of  the  making  of  her  "Will  and  CodicU,  and  of  her 
death  as  aforesaid,  did  not  pass  by  her  said  Will  or  Codicil,  and 
that  the  nature  or  kind  of  tenure  thereof,  was  freehold  of  inherit- 
ance and  that  the  said  Testatrix  was  entitled  to  dower  therein,  it 
not  appearing  that  she  had  done  any  act,  to  bar  or  release  her  right 
of  dower,  in  the  real  estates  of  her  said  second  husband,  deceased 
Samuel  Oldham,  the  intestate.  And  as  to  the  inquiry,  whether 
the  Testatrix,  Hannah  Haigh,  had  any  other  lien,  claim,  or 
interest  in,  or  to  the  said  freehold  hereditaments,  or  any  part 
thereof,  and  whether  they  were  subject  or  liable  to  any,  and  what 
debts,  charges,  or  incumbrances  affecting  tlie  same ;  I  find  that 
they  were  subject  to  all  the  debts,  whether  simple  contract  or 
otherwise,  of  the  said  intestate,  and  hiunbty  conceive  that  if  she, 
the  said  Hannah  Haigh,  as  his  Administratrix,  paid  any  debts  of 
her  said  intestate,  bej^ond  the  amount  of  any  personal  assets, 
and  any  rents  or  profits  of  the  said  real  estates,  (over  and  above 
her  dower  therein,)  by  her  reserved  in  her  lifetime,  the  said 
Defendant,  Fairlie,  as  her  personal  representative,  may  be  en- 
titled in  ec[uity  to  stand  in  the  place  of  the  Creditors,  who  were 
satisfied  by  her  out  of  her  own  estate,  and  to  be  considered  as  an 
equitable  incumbrancer  on  the  said  real  estate,  or  the  rents, 
issvies,  and  profits  thereof  received  since  her  death,  but  no  claim 
of  any  such  charge  or  incumbrance,  or  for  any  debt  due  by  the 
said  intestate  in  his  lifetime,  has  been  brought  in  before  me. 

And  as  to  the  inquu-y,  who  was  the  heir-at-law  of  the  said 
Samuel  Oldham,  the  Master  found  that  in  consequence  of  it  ap- 
pearing before  him,  that  there  were  no  descendants  of  Samuel 
Oldham  except  Flizaheth  Smith  and  Charlotte  Oldham,  who  were 
the  daughters  and  co-heii-esses  of  Thomas  Oldham,  the  brother 
of  John  Oldham,  the  father  of  the  intestate,  Samuel  Oldham,  but 
which  Thomas  Oldham  was  born  previous  to  the  marriage  of  his 
parents,  and,  therefore,  illegitimate,  he  was  unable  to  certify  who 
was  the  heir-at-law  of  the  intestate,  Samuel  Oldham,  or  whether  his 
estate  inheritance  has  escheated  from  defaidt  of  heii-s  of  his  blood.' 

To  this  report  the  Plaintiff's  filed  twenty- five  exceptions,  com- 
prising a  gi'eat  variety  of  formal  objections  to  the  finding  of  the 
Master,  with  a  view  to  prevent  conclusions  ;  the  principal  objec- 
tion, however,  was,  as  to  the  nature  of  the  tenure  of  lands  in  the 
East  Indies,  and  was  comprised  in  the  twenty-fifth  exception, 
which  was  as  follows  : — 
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"  For  that  the  said  Master,  by  the  said  report,  has  certified  as 
to  the  said  lots  of  land  and  houses,  that  the  nature  or  kind  of 
teniu-e  of  the  said  lots  of  land  and  houses,  \ras  freehold  of  in- 
heritance ;  ^vhereas,  the  said  Master  ought  not  so  to  have  cer- 
tified, but  ought  to  have  reported  that  the  tenvu^e  thereof,  is  of 
the  nature  of  chattels  real  or  personal  estate,  or  else  a  customary 
estate  by  Pottah,  the  custom  whereof  is  such,  that  on  the  death 
of  a  j)erson  possessed  of  lands  or  houses  held  thereby,  the  same, 
with  a  right  to  have  a  new  Pottah  thereof  granted,  passes  to,  and 
vests  in,  his  Executors,  or  Administrators,  to  be  administei-ed  as 
personal  estate." 

In  the  year  1827,  these  exceptions  were  argued  befere  Lord 
Lyndhurst,  who  at  that  time  was  Master  of  the  Eolls,  and  having 
been  promoted  to  the  Seals  before  pronouncing .  any  decision,  the 
parties  agreed  to  take  his  judgment,  as  if  they  had  been  ap- 
pealed to  him.  The  peculiar  circumstances  of  the  case,  and  the 
authorities  relied  on,  in  the  arguments  of  Counsel  on  either  side, 
are  contained  in  the  Master's  report,  and  the  commentary  of  the 
noble  Judge. 

The  Lord  Chancellor  : 

This  is  a  case  relating  to  the  tenure  of  land  in  India,  and  the 
question  is  of  considerable  consequence,  as  far  as  it  regards  the 
individual  case ;  of  gTcat  importance  in  point  of  princii)le ;  and 
the  more  entitled  to  consideration,  as  there  appears  to  have  been 
a  difference  on  the  subject  among  the  Judges  in  India.  A  gi-eat 
body  of  evidence  was  adduced  before  me  respecting  it,  and  the 
rpiestion  was  very  elaliorately  and  ably  argued  by  the  Counsel  on 
both  sides.  Having  fully  examined  the  evidence,  and  attentively 
considered  the  case,  I  will  now  proceed  to  state  the  result. 

There  were  twenty-five  exceptions  to  the  Master's  report.  TJie 
first  and  fifth  related  to  collateral  matter,  and  after  proper  ex- 
planation at  the  Bar.  it  was  agi-eed  that  those  exceptions  should 
be  waived,  and  that  the  finding  of  the  Master  shovild  not  operate 
prejudicially  to  the  parties  in  the  futiu-e  stages  of  the  case.  The 
other  exceptions,  all  but  the  last,  were  mere  formal  objections  to 
prevent  conclusions  ;  and  it  was  ultimately  agreed,  that  the  whole 
case  would  tiu-n  upon  the  judgment  which  the  Court  shoidd 
pronounce  upon  the  last  or  twenty-fifth  exception. 

The  question,  therefore,  is,  what,  generally  speaking,  is  the 
natm-e  and  temu-e  of  land  in  India ;  and,  in  particular,  what  is 
the  nature  of  the  tenm-e  of  those  lots  of  laud  which  formerly 
belonged  to  Samuel  Oldham.  The  particidars  of  the  estate  of 
Samuel  Oldhmi,  and  his  title,  may  be  stated  in  a  few  word^  :  It 
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"i;;  ''      to  him  bv  deeds   of  lease   and  release   in  the   year  1780 :  the 

r  rectnan  "...  ^  > 

Y.  release  to  him,  his  Heirs,  Executors,  and  Administrators,  to  hold 

Fairiie.       to  liim  and  them,  to  his  and  their  own  nse  for  ever.     And  there 

vras  a  covenant  on  the  part  of  the  grantor,  Andrews,  that  he  was 

possessed  of  an  indefeasible  estate  of  inheritance  in  the  property. 

After  the  lease  and  the  release  was  executed,  and  the  conveyance 

so  far  perfected,  application  was  made  by  the  grantee,  Oldham, 

to  the  Collector's  Oifice,  for  a  PottaJi,  the  particular  nature  and 

form  of  wliich  instrimient  I  shall,  by-and-by,   advert  to.     The 

Pottah,  upon  the  production  of  his  title  by  the  deeds,  was  granted 

to  him  as  a  matter  of  coiu-se. 

Another  lot  of  land,  one  of  the  three  in  question,  was,  in  the 
following  year,  granted  to  Sanmel  Oldham,  by  the  same  grantor, 
Andrews,  by  the  same  form  of  conveyance  :  and  two  or  thi-ee 
years  after,  a  third  lot  of  laud,  which  appears  to  have  been,  I 
believe,  common  land,  untenanted  land,  formerly  belonging  to  the 
East  India  Compam',  and  for  wliich  a  Pottah  was  gi-auted  to  a 
person  named  Veriest,  and  was  afterwards  conveyed,  by  deeds  of 
lease  and  release,  by  one  Petre  to  Oldham..  Petre  held  that  pro- 
perty under  a  person  of  the  name  of  Richard  Johnson,  who  con- 
veyed it  to  him  also  by  deeds  of  lease  and  release  ;  and,  I  think, 
it  appears  that  Johnson  held  dii'ectly  from  Veriest.  A  Pottah  was 
also  granted  of  this  land  upon  the  production  of  the  conveyance. 
This  was  the  title  of  Oldham. 

The  question,  under  these  circumstances,  and  according  ta  the 
law,  as  it  applies  to  India,  is,  whether  Samuel  Oldham  had  an 
estate  of  inheritance. "descendible  to  his  heirs.  The  first  thing  to 
be  considered  is,  what  was  the  state  of  landed  property  among 
the  natives  of  India,  when  the  English  settlement  was  originally 
established  in  that  country.  I  am  speaking  of  the  district  of 
Calcutta.  This  is  certainly  involved  in  some  obscurity  ;  but  there 
are  two  documents,  which  were  referred  to  in  the  argument,  that 
thi'ow  great  light  on  the  subject,  and  have  contributed  to  remove 
almost  all  doubts  from  my  mind  with  respect  to  it. 

These  documents  are,  in  the  first  place,  the  Regulations  of 
1793.  distinguished  by  the  name  of  the  pcrmment  Kegulations. 
I  think  it  is  to  be  collected  from  those  Regulations,  that  the  pro- 
prietors of  land  in  India  had  an  absolute  ownership  and  dominion 
of  the  soil ;  that  the  soil  was  not  vested  generally  in  the 
Sovereign  ;  that  the  proprietors  did  not  hold  at  the  will  of  the 
Sovereign  ;  but  held  the  property  as  tlieu"  own,  Avith  the  power 
of  disposing  of  it  al)solutely ;  and,  if  not  disj>osed  of,  that  it 
descended  to  their  ftimilies.     It  is  liable,  indeed,  to  a  tribute  to 
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the  Goveniment,  Imt  it  appears  tliat  tlie  tribute  was  not  fixed,  1828. 
but  was  incTeased  at  the  arljitrary  will  of  the  Governiueut  ;  and 
it  appears  fui-rher,  that,  if  the  tribute  was  not  paid,  Government 
had  the  power  of  taking  possession  of  the  lands  for  the  purpose  f^^ 
of  obtaintng  papnent.  Still,  notwithstanding  these  cireiuu- 
stances,  and  these  charges,  I  think  it  is  impoisible  to  read  those 
Kegulations^  which  were  prepared  obv'iousl}''  with  great  caution 
and  consideration,  by  persons  well  acquainted  with  the  subject, 
and  possessing  every  means  of  obtaining  the  most  acciu'ate  infor- 
mation on  it,  and  as  far  back  as  the  year  1793,  without  coming  to 
the  conclusion  that  the  Zemindars  and  Talookdars  were  owners 
of  the  soil,  subject  only  to  a  tribute,  such  as  I  have  stated,  to 
Goverimient ;  and  it  was  the  object  of  those  Eegidatious  of  the 
year  1793,  to  make  that  tribute  which  had  been  considered  as 
dependent  in  its  amount  on  the  will  of  the  governing  power,  ■ 
fixed  and  permanent.  But  I  do  not  rely  merely  on  the  Regu- 
lations of  1793.  I  look,  secondly,  at  another  series  of  docu- 
ments,— the  case  submitted  to  the  Siidder  TJeicannxj  Adawlut  for 
their  opinion, — and  the  documents  ^hich  accompany  that  case 
and  iwhich  were  laid  before  me.  Looking  at  those  docimients  and 
opinions,  which  were  referred  to  in  the  course  of  the  argument, 
and  considered  as  materials  on  which  the  parties  reKed,  and  which 
were  annexed,  I  think,  to  the  certified  opinion  of  Sir  Edward 
Hyde  East;  and  considering,  with  the  best  attention  in  my 
power,  these  papers,  they  confii"m,most  strongly,  the  opinion  I 
should  have  derived  from  the  permanent  Ivegulations :  namelj', 
that  the  proprietors  of  tlie  soil  had  a  permanent  interest  in  it  at 
the  time  when  the  English  established  themselves  in  that  settle- 
ment. 

The  next  question  is,  what  is  the  law,  as  far  as  British  subjects 
are  concerned,  now  existing  in  that  settlement  ?  Undoubtedly, 
at  present,  it  is  the  law  of  England.  I  think  it  clear,  that  those 
persons  who  there  estabbshed  themselves,  carried  with  them  the 
English  law.  It  does  not  appear,  at  least  it  has  not  been  stated, 
that  the  English  law  was  established  there,  in  the  first  instance, 
by  any  Proclamation  or  Charter :  but  it  is  probable  that  the 
English  carried  with  them,  and  acted  upon,  the  law  of  England, 
from  the  necessity  of  theii-  situation  ;  because  the  two  systems  of 
law,  which  at  that  time  existed  there, — the  Mahomedan  and 
Hindoo  laws, — were  so  blended  with  the  particidar  religions  of 
the  two  descriptions  of  persons,  as  to  render  it  almost  imjjossible 
for  that  law  to  have  been  adopted  by  the  English  settlers.  This, 
however,  is  matter  rather  of  specidation,  than  material  to  this 
question  j  since  it  appears,  by  all  the  Cha;-ter§  applicable  to  the 
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182S.  state  of  tlie  law,  and  by  all  the  Acts  of  Parliament  wlilch  refer  to 

it.  from  tlie  year  1601  clown  to  the  present  time  (and  I  refer 
particularly  to  the  Charter  of  1726),  that  the  English  law  has 
Fairlie.  been  considered  as  the  law  of  the  settlement.  It  has  been  re- 
cognized as  siieh  by  the  competent  aiithority ;  and  we  are  to  con- 
sider, as  far  as  British  subjects  are  concerned  (for  it  is  confined 
to  British  subjects),  that  the  English  law  is  not  only  now  the 
law  of  Calcutta,  but  that  it  was  so  from  the  earliest  period  of  that 
settlement. 

The  next  consideration,  then,  is  this  : — If  the  native  proprietor 
possessed  a  permanent  interest  in  the  soil,  taking  all  the  interest 
the  native  had,  would   the  English  law   apply   itself  to  that   in- 
terest ?     In  other  words,   would  a  permanent  interest  in  land, 
vested  in  an  English  subject,  where  the  English  law  prevails,  and 
a  permanent  interest  in  the  soil   gives   an   enitre   and  absolute 
dominion  and  ownership — be  governed  by  EngHsh  law  ?     Is  it 
not  an  estate  of  inheritance,  descending  to  the  heii'S?     Can  it 
hardly  be  denied  (though,  in  part  of  the  argument,  it  was,  to  a 
degree,   controverted),  that  the  interest  of   Oldham  in  this  pro- 
perty was  an  absolute  and  permanent  interest  ?  and  the  cpiestion 
made,  was,  whether  it  passed  to  one   description  of  representa- 
tives, or  to  another.     If   it   appears  on  the   evidence  to  be  an 
absolute  ownership,  what  is  to  be  applied  to  it  ?    Those  who 
contend  it  goes  to  the  personal  representatives,  in  a  degree  apply 
to  it  the  English  law  ;  because  the  law  as  to  personal  representa- 
tives is  an  English  law.     If,  then,  we  are  to  apply  to  it  the  English 
law  ;  if  the  absolute  ownership  of  the  soil  is  possessed  by  the  party 
and  the  English  law  is  in  any  shape  to  be  applied  to  it,  the  party 
must  take  a  f  ee-simj)le,  and  the  property  will  descend  to  his  heirs. 
We  now  come  to  consider  the  evidence ;  a  body  of  evidence,  as 
great  as  could  be  collected,  for  the  purpose  of  application  to  such 
a  subject,  has  been  adduced  on  the  present  occasion.     There  is, 
first,  the  evidence  of  Sir  Henry  Russell,  taken  shortly  after  his 
return  to  England,  when  his  recollection  was  fresh  and  vigorous 
with  respect  to  the  state  of  the  law  in  the  country  which  he  had 
left.     He  had  been  for  many  years  a  Judge  in  that  country  ;  he 
had  also  been  for  several  years  the  Chief  Justice  of  the  Supreme 
Coui't  of  Calcutta.     There  is  the   evidence  of  Sir   William  Bur- 
roughs, who  was  in  that  country,  engaged  in  the  profession  of  the 
law  in  different  shapes,  for  a  period  of  more  than  twenty  years, 
about  half  of  the  period  as  a  Barrister,  I  believe  as  Advocate- 
General,  and  the  remainder  as  one  of  the  Judges  of  the  Supreme 
Coiu't.     There   is  the  opinion  of  Sir  Edward  Hyde  East,  not 
givea  as  eyi^eate,  fcut  tleliyet'e^i  ia  tlie  sliape  of  i\  formal  judg- 
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ment  of  the  Coui-t  (and,  perhaps,  therefore,   entitled  to  more  1828. 

weight  than  if  it  were  in  the  shape  of  evidence),  directly  appli- 
cable to  the  subject.  There  is  the  evidence  of  Sir  Anthony 
Bullcr,  one  of  the  Judges  of  the  Supreme  Court,  presented  in 
the  same  way.  There  is  the  evidence  of  the  remaiaing  Judge, 
Sir  Francis  Macnagliten,  which  does  not  appear  to  me  so  much  to 
differ  with  respect  to  the  material  facts  of  the  case,  as  to  the  con- 
clusions and  the  inferences  which  he  draws  from  them.  There  is 
the  evidence  of  Mr.  Rohert  Smith,  who  for  many  years  held  the 
office  of  Advocate-General  at  Calcutta.  There  is  the  evidence  of 
a  Gentleman  who  filled  also,  for  several  years,  the  office  of  Advo- 
cate-General, and  was  in  a  more  extensive  practice,  perhaps,  than 
any  man  that  ever  went  out  to  that  country  as  a  practising 
Barrister,  I  mean  Mr.  Robert  Fergusson.  There  is  the  evidence 
of  Sir  Edward  CoJebroohe ;  and  a  great  variety  of  other  indi- 
viduals, whom  it  is  not  necessary  particularly  to  name.  Now,  as 
to  the  residt  of  this  body  of  evidence,  what  are  the  facts  estab- 
lished by  it  ?  I  think  it  beyond  all  doubt,  that  property  of  this 
description  has,  from  the  period  of  the  year  1774  (the  date  of 
the  Charter  of  Justice),  been  constantly  conveyed  by  deeds  of 
lease  and  release,  in  the  form  in  which  Oldham  took  the  property 
in  question.  It  is  proved  also,  and  by  one  of  the  Officers  of  the 
Court,  that,  of  land  of  this  description,  fines  are  levied.  It  is 
proved  by  all  these  persons,  that  it  has  been  the  constant  coui-se 
of  the  Supreme  Coiui;  of  Calcutta,  when  ejectments  are  brought 
by  the  heir-at-law,  on  establishing  the  possession  and  title  of  the 
ancestor,  and  proving  the  claimant  is  the  heir-at-law,  in  such 
ejectments,  the  heir  has  always  recovered.  It  was  asked,  in  the 
course  of  the  argument,  whether  anj"-  case  could  be  named.  It 
is  stated  by  these  witnesses,  as  a  circumstance  of  constant  occur- 
rence, and,  therefore,  it  is  not  very  easy  immediately  to  name  a 
particular  case,  because  being  a  thing  of  constant  occurrence,  there 
would  be  no  motive  for  recollecting  one  ;  but  it  happens  that,  in 
the  judgment  of  Sir  Edward  Hyde  East,  he  does  incidentally 
name  a  case,  that  of  Doe  on  the  d^m.  of  Gasper  v.  Doss,  in  which 
the  heir-at-law  (an  American)  recovered  property,  in  an  action  of 
ejectment,  under  the  circumstances  to  which  I  have  referred. 

There  are  some  other  circumstances  to  which  these  witnesses 
speak,  tending  to  establish  the  fact,  that  from  the  year  1774, 
down  to  the  present  time,  this  property  has  always  been  treated 
in  India  as  real  property,  descendible  to  the  heir-at-law  ;  they  not 
only  state  the  facts  to  which  I  have  refeiTed,  and  other  facts 
which  might  also  be  mentioned,  but  they  state  it  as  the  result  of 
their  experience,  of  their  knowledge  pi  the  law  of  the  coimtry, 
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1828.  and  their  inquiry  into  it ;  as  the  result  of  their  long  practice,  and 

of  their  observations  of  the  decisions  of  the  Courts  in  which  they 
y""""  themselves  have  been  partakers  and  actors,  that  property  of  this 
Fairlie.  description  had  always  been  considered  as  real  property,  descen- 
dible to  the  heir.  But,  further  than  this,  if  we  refer  to  thij- 
Charter  of  Justice  in  the  year  1774,  granted  by  the  Ci'own,  we- 
find,  in  the  langrtag-e  of  it,  a  distinction  expressly  drawn,  and  in 
terms,  between  personal  and  real  property.  It  has,  I  think^ 
been  said,  by  one  of  the  learned  Judges  to  whom  I  have  referred, 
or  it  has  been  glanced  at,  that  that  may  be  satisfied,  by  consider- 
ing thii5  propert}^  as  a  chattel  real ;  but,  looking  further  into  the 
Charter,  it  will  be  found  that  this  explanation  will  not  avail,  be- 
cause the  Courts  have  jurisdiction  expressl}',  and  in  terms,  in  all 
actions,  and  pleas,  real,  personal,  and  mixed  ;  a  recognition,  there- 
fore, by  the  Crown  (the  highest  authority),  that  real  property 
exists  in  that  countiy,  according  to  the  meaning  of  that  term  as 
used  in  the  law  of  England. 

But  the  case  does  not  rest  here.  "We  may  refer  to  express 
decisions  on  the  subject ;  decisions  of  that  Tribunal  most  com- 
petent, from  its  peciiliar  situation,  to  form  a  correct  judgment  on 
the  sul>ject  ;  I  mean  the  Supreme  Court  of  Calcutta  itself.  As  far 
back  as  the  year  1785,  this  case  came  directly  for  decision  before 
the  Court.  The  question  turned  upon  the  execution  of  a  Will 
of  a  person  named  William  Wiffin ;  that  Will  was  attested  only 
by  two  witnesses,  and  the  question  was,  whether  it  passed  a  real 
estate.  The  Court  decided  that  it  did  not ;  and,  in  deciding  that 
question,  they,  in  the  first  instance,  decided  that  the  property 
was  real  property-,  according  to  the  law  of  England,  descendible 
to  the  heir.  And  they  also  decided,  for  that  was  necessary  in  the 
^'iew  which  two  of  the  Judges  of  the  Court  took,  that  the  Statute 
of  Frauds  extended  to  India.  The  third  Judge,  Sir  William 
Jones,  did  not  think  it  necessaiy  to  decide  this  last  point,  be- 
cause of  the  opinion  which  he  had  formed  with  respect  to  the 
constrxiction  of  the  Will  itseK ;  but  as  to  the  general  question,, 
with  regard  to  the  nature  of  the  property',  he  entirely  agreed  with 
the  other  Judges.  The  question  came  again  before  the  same 
Court,  in  the  case  of  Joseph  v.  Hon  aid ;  it  was  then  very  elabo- 
rately argued,  on  account  of  the  difference  of  opinion  entertained 
on  the  Bench.  We  have  before  us  the  judgment  of  the  Chief 
Justice,  and  also  the  judgment  of  Sir  Anthony  Buller,  and  we 
have  the  judgment  in  print,  under  his  own  authority,  of  the  third 
Judge.  That  judgment  confirmed  the  previous  decision,  not  by 
the  luianimous  voice  of  the  CoTU't,  but  by  the  voice  of  the  Chief 
Justice,  and  of  Sir  Anthony  Buller  ;  the  other  Judge,  Sir  Francis 
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Macnaghtea,  dissented,  I  have  read  througli  the  reasons  assigned 
for  Ms  judgment ;  they  are  very  unsatisfactory  to  my  mind,  and  I 
miist  say,  I  conciu-  in  the  view  taken  by  the  majority  of  the 
Court. 

This,  then,  is  the  case  as  it  presents  itself  in  one  view  of  it. 
But  it  is  argued  that  these  are  estates  held  by  Pottah  ;  that  the 
Pottah  is  an  instrument  which  cannot  convey  an  estate  of  in- 
heritance ;  that  even  if  it  could  convey  such  an  estate,  the  East 
India  Comjjany  have  only  a  transitory  interest  in  the  Settlement ; 
and  they  could  not  convey  a  greater  interest  than  they  them- 
selves hold.  With  respect  to  the  last  point,  I  will  dispose  of 
it  fu'st.  The  East  India  Company  is  a  Corporation ;  they  are 
*japable  of  taking  land  in  fee  ;  they  are  capable  of  disposing  of 
lands  so  taken  in  fee  ;  and  if  an  Act  of  Parliament  should  inter- 
pose to  put  an  end  to  their  corporate  existence,  the  title  of  the 
holder  of  any  property  which  the  Company  may  have  taken  in 
fee,  and  which,  while  thej"  were  a  Corporation,  they  disposed  of 
in  fee,  woidd  not,  by  the  extinction  of  ihe  Corporation,  be  at  all, 
in  my  judgment,  affected.  But  this  is  a  mere  question  of  specu- 
lation ;  because  in  an  Act  which  authorizes  Parliament,  upon  a 
three  j'ears'  notice,  at  a  given  period,  to  put  an  end  to  the  exclu- 
sive trade  of  the  East  India  Compan}',  and  to  their  territorial 
dominion  iu  India,  in  that  very  Act  there  is  a  proviso,  that  it 
shall  not  affect  their  corporate  character  :  that  character  will 
continue,  and  they  may,  as  before,  carry  on  trade,  though  not 
exclusively.  It  appears  to  me,  therefore,  that  this  argiunent  is 
entirely  destitute  of  foundation. 

Then,  as  to  the  Pottah,  it  may  be  material  to  read  the  language 
oi  it,  and  then  to  see  what  the  evidence  is,  as  applied  to  these 
instruments.  It  appears  that  upon  the  transfer  of  possession, 
or  rather  of  title,  upon  a  conveyance,  for  instance,  by  a  former 
owner,  by  deeds  of  lease  and  release,  to  a  new  proprietor,  he, 
canying  his  title-deeds  to  the  Collector,  obtains  a  new  Pottah,  as 
a  matter  of  right ;  the  Collector  cannot  refuse  it ;  the  proprietor 
can  insist  upon  it.  In  the  same  manner  the  heii'-at-law,  going 
before  the  C-ollector,  and  satisfying  him  that  he  is  the  heir,  is 
entitled  to  the  Pottah.  There  is  a  rent,  as  it  is  said,  according 
to  the  translation,  payable  on  these  Pottahs.  I  think  it  cj^uite 
clear  that  rent  is  a  tribute  ovjumma  :  and  Sir  Edward  Hyde  East, 
in  his  Judgment,  refers  to  a  document,  by  which  it  is  put,  I 
think,  beVond  aU  doubt  that  it  is  the  Jumma  which  was  fixed  by 
the  Eegidations  of  the  jeav  1793.  If  part  of  the  estate  should 
be  aUenated.  then  this  rent,  jumma,  or  tribute,  is  apportioned 
Jr-etween  the  two  proprietors.     This  Pottah,  it  may  be  remarked. 
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is  issued  by  the  Collector ;  he  is  the  Officer  of  the  Government, 
and  it  appears  upon  the  very  face  of  it,  that  it  was  nothing  more 
tlian  a  fiscal  regulation,  introduced  for  the  purpose  of  collecting 
the  tribute  to  which  the  land  is  subject.  Sii*  Henry  Russell  is 
distinctly  examined  with  regard  to  it ;  he  says,  that  in  establish- 
ing a  title  to  land  in  a  Court  of  Justice,  the  Pottah  is  not 
necessary ;  it  frequently  happens  that  after  the  title-deeds  are 
pi'oduced  and  proved,  the  Pottah  also  is  produced,  but  he  has 
known  instances  where  the  Pottah  has  not  been  produced,  and 
the  parties  have  recovered  ;  and  he  does  not  consider,  and  it  never 
was  considered  while  he  was  a  Judge,  that  it  was  necessary  to 
produce  the  Pottah.  The  Pottah,  therefore,  forms  no  part  of  the 
title  ;  it  is  the  conveyance  that  gives  parties  a  right  to  claim  the 
Pottah ;  and  by  having  the  latter,  the  amount  of  the  sum  payable 
to  the  Government  is  ascertained,  and  futiu'e  doubt  prevented. 

But  it  was  said,  in  this  particular  case,  as  to  one  of  the  por- 
tions of  land,  that  it  was  common  land,  granted  by  the  East 
India  Company,  and  that  there  was  no  deed  of  conveyance,  the 
Pottah  being  the  only  conveyance.  Sir  Edward  East,  in  his 
judgment,  saj's,  he  knows  it  had  been  the  practice  of  the  com- 
pany, in  small  gi-ants  of  land,  to  direct  the  Collector  to  issue  the 
Pottah,  without  making  a  conveyance.  In  this  particular  in- 
stance, whatever  the  East  India  Company  may  have,  the  grantee, 
or  rather  the  person  who  took  from  the  grantee  (for  there  is  no 
evidence  of  any  deed  from  Verelst,  to  whom  the  Pottah  was  in 
the  first  i  istance  granted),  Johnson,  who  took  from  Verelst,  con- 
veyed by  deeds  of  lease  and  release  to  Petre,  and  Petre  conveyed, 
ultimately  (for  there  was  fii-st  a  deed-poll),  by  lease  and  release 
to  Oldham,  in  the  same  form  as  the  deeds  of  lease  and  release  to 
which  I  have  before  adverted.  What,  then,  does  the  case  come 
to,  supposing  no  deed  has  been  executed  by  the  East  India 
Company,  who  were  the  proprietors  of  the  land  in  their  corporate 
capacity,  and  not  as  rulers  of  the  country  ?  Does  it  come  to 
anything,  except  a  possible  defect  in  the  title,  namely,  that  a 
proper  deed  was  not  executed  by  the  first  gi'antor  ?  But  that 
does  not  at  aU  affect  the  question  we  are  now  considering.  That 
the  East  India  Company,  when  they  convey  these  small  portions 
of  land  in  the  way  I  have  stated,  without  executing  deeds  of  lease 
and  release,  or  any  conveyance  besides  authorizing  the  Collector 
to  issue  the  Pottah,  consider  they  are  conveying  the  absolute  pro- 
perty in  the  soil,  is  Cjuite  clear  from  the  evidence.  Sir  Edward 
Colebrool<e  speaks  to  this  effect.  And  then  is  the  circimistance  of 
a  man's  taking  land  of  this  description  in  this  way,  from  a  con- 
fidence in  the  East  India  Company,  for  the  piu-pose  of  building 
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in  wliieli  large  sums  of  money  are  laid  out,  ^rliicli  never  would  be  1828. 

expended  tut  upon  the  assumption,  that  the  pai-ty  had  a  permanent       ^'^^^''^^'^ 
interest  in  the  soil — is  this,  I  say,  to  prejudice  him?     iSTay.  more,  y, 

it  has  in  several  instances  occiu-red,  that  the  East  India  Company,  Fairlie. 
after  making  grants  of  this  description,  have  been  desirous  of 
having  the  land  again,  for  raising  public  works,  and  the}'  have 
purchased  it  back  from  those  who  were  considered  the  owners  of 
the  soil,  at  a  large  price.  It  ajjpears  to  me,  therefore,  that 
nothing  tiu-ns  upon  the  distinction  attempted  to  be  taken 
between  this  thii-d  portion  of  land  and  the  other  portions. 

I  omitted  to  state  (what  has  been  called  to  my  recollection  l)y 
seeing  a  Grentleman  now  in  Coiu-t)  that  the  question  respecting 
the  nature  of  this  property  has  been  decided  here  in  JEngland,  in 
the  case  of  Gardiner  v.  Fell,  which  was  cited  in  argiunent  at  the 
Bar,  and  which  was  decided  in  the  year  1819.  In  that  case,  the 
very  point  was  raised  in  this  Coiu-t,  with  regard  to  an  estate  in 
Calcutta,  called  Barrisaul  Estate.  The  owner  of  that  estate 
devised  it  by  Will,  attested  only  by  two  witnesses  ;  the  case  came 
on  before  Sir  William  Grant,  when  Master  of  the  Eolls  :  it  was 
referred  to  tlie  Master  to  inquire  into  the  law  of  India  in  that 
respect ;  he  had  evidence  before  him  upon  it,  and  he  reported  that 
the  estate  was  a  fee-simple  of  inheritance,  and  would  not  pass 
unless  the  Will  was  attested  by  thi-ee  witnesses.  In  another 
case  of  Comyns  v.  Fletcher,  the  parties  who  were  interested  in 
disputing  the  fact  acceded  to  it ;  and,  supjiosing  the  property  had 
escheated,  presented  a  memorial  to  the  Crown,  praying  that  it 
might  be  convej'ed  to  them,  subject  to  the  trusts  of  the  Will.  It 
is  true  a  case  was  cited  at  the  Bar,  of  a  contrary  effect, — I  mean 
the  case  of  Short  v.  Cove.  That  was  also  referred  to  the  Master, 
who  came  to  an  opposite  conclusion,  for  he  found  that  it  was 
personal  estate  ;  and  that  report  was  confii-med.  But,  looking  at 
the  Order,  it  was  confirmed,  as  I  conceive,  by  consent.  And  that 
case  was  decided  on  the  very  testimony  of  one  of  the  witnesses 
in  this  cause,  Sii*  William  Bunkin,  a  person  certaiid}',  from  his 
situation,  competent  to  have  form.ed  a  correct  judgment  on  the 
subject ;  yet,  in  looking  at  his  evidence  as  reported  by  the  Master, 
it  not  only  is  in  dii-ect  opposition  to  the  whole  body  of  evidence 
laid  before  me  in  this  case,  but  is  in  direct  opposition  to  that 
about  which  there  can  be  no  mistake — the  decisions  of  the  Coui-ts 
in  India  ;  and,  therefore,  I  believe  the  Master  in  the  present  case, 
placed  very  little  reliance  on  the  testimony  of  Sir  William  Diinkin. 

The  other  point  that  has  been  insisted  upon,  and  on  which,  a 
great  part  of  the  argument  turned,  was,  that  this  projierty  is 
assets  in  the  hands  of  Executors  or  A'luiiuistrators,  for  juiymeut 
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1828.  of  the  Testator's  debts  l>y  simple  contract.     I  confess  I  never, 

"i;!;  '       myself,  felt  the  weight  of  that  argument.     Suppose  an  Act  of 

Freeiiiaa        -r,'   t  • 

Y_  Parliament  were  to  pass,  similar  to  that  "vrhich  passed  during  the 

Fcurlic.  last  Session,  with  reference  to  India ;  suppose  a  similar  Act  were 
to  pass  with  respect  to  land  in  England,' — it  would  render  real 
jn-operty  assets  for  the  purj^ose  of  paying  the  simple  contract 
dehts  of  the  Testator  or  intestate,  bxit  it  would  not  alter  the 
tenure  of  the  land  ;  the  land  woidd  still  be  inheritable — it  still 
would  descend  to  the  heir-at-law ;  I  do  not,  therefore,  perceive 
the  force  of  the  observation  ;  if  it  were  introduced  by  comjjetent 
authority,  it  would  be  a  charge  or  a  liability,  eu  grafted  or  im- 
posed on  the  real  estate,  to  which,  otherwise,  it  would  not  be 
subject ;  in  what  way  it  was  introduced,  does  not,  I  think  very 
distinctly  a2:»pear.  I  must  own  I  am  not  (and  I  agree  with  the 
Master  in  this  respect)  perfectly  satisfied  with  the  argimients  of 
the  Oliief  Justice,  Sir  Edward  Ead,  in  which  he  refers  this 
wholly  to  the  Charter.  I  think  it  not  improbable  that  it  crept  in 
at  a  very  early  period,  when  the  law  was  not  much  attended  to  in 
that  coimtry  ;  it  got  established  by  use  ;  it  was  continued  as  being 
found  convenient ;  and  perluips  it  has  no  legal  origin  ;  it  now  has, 
however,  the  sanction  and  authority  of  an  Act  of  Parliament.  If 
it  had  a  legal  origin,  it  ai:)pears  to  me  that  it  woidd  not  aflt'ect  the 
decision  of  this  question  ;  if  it  had  not  a  legal  origin,  still  less 
would  it  affect  it ;  the  only  way  in  which  it  can  be  used  at  all,  is 
as  an  argument,  tliat  it  being  an  incident  to  personal  property,  to 
be  applicable  to  the  payment  of  debts,  this  shoidd  be  considered 
personal  property  ;  but  as  an  argument  standing  alone,  I  think  it 
weighs  ver}-  little  in  opposition  to  the  weight  of  argument  aifd 
evidence  on  the  other  side ;  and,  therefore,  considering  every  part 
of  this  case,  and  judging,  after  the  best  attention  I  am  able  to 
give  it,  I  agree  entirely  with  the  Master  in  thinking  this  to  be 
considered  as  freehold  of  inhez-itance,  as  real  property  according 
to  the  law  of  England,  and  not  as  real  chattel,  or  as  personal 
chattel ;  nor  is  it  to  be  considered  as  estate  held  by  Pottah, 
subject  to  those  Regulations,  mentioned  in  the  exception,  but, 
■ronformably  with  the  finding  of  the  Master,  it  is  freehold  of  in- 
heritance according  to  the  acceptation  of  those  terms  by  the  law 
of  Enffland.     The  report  must,  therefore,  be  confii'med. 
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Madiio   Eow   Ciiinto   Puxt  Golay,  \ 

(and  after  his  death,  his  brother,  >  Appellant 
EswuxT  Eow  CiiixTO  Puxt      -     -  ) 

AXD 

BHOOKrx-DAs  BooLAKi-DAS     -     -     -     BespomUnt* 

On    appeal  from    the    Sudder    Dewamvj    Adawlut    of 

Bomhaij. 

1_  HIS  was  an  appeal  from  a  decree  of  the   Sudder    §  February 
Adaiulut  of  Bomha>j^  whereby  a  previous  decree  of  the     J^^t:^ 
Zillah  Coui-t  of  Sural,  in  favoiu-  of  the  Eespondent  A  party  resi- 

.   X  cri  :t  dent  at  Ba- 

(the  Plaintiff  in  the  orij^nal  suit),  was  amnned.  rorZ« indorsed 

The  suit  wherein  these  decrees  were  pronounced  ^TSms'ofEx-- 
was  instituted  by  the  Eespondent  in  the  Zillah  C'om-t  cliange,intho 

*'  ^  .  name  of  a  firm 

of  Suraton.  the  22nd  of  3Iay,  1822,  against  Madho  carrying  on 

Roiv   Chinlo  Punt   Golay  and  Kundoo  Bucha-jce,   his  banking  at 

alleged   Gomashtah  or  Agent,  to  recover   from    them  ;^g''^injSJ//fo' 

the  sum  of  rupees  2,999,  of  which  sum  rupees  1,900  J;f^^^jJ;^;. 

was  the  amount  of  two  Hoondies  or  Bills  of  Exchange,  Agent  of  the 

which  had  been  indorsed  by  Kundoo  Bucha-jee  in  the  tenr'ards,  on 

name   of    Chinto   Punt,    the   deceased   father   of   the  J^^jS^^^^Jd! 

*  Present:      Members      of    the     Judicicd     Committee— Lordi  ^^^^^^^'.^^ 
Brougham,  ISir.  Baron  Parke,   Sir  Jolin  Niclioll,  and  the  Chief  order  to  fix 

Judge  in  the  Coui-t  of  Bankruptcy.  the  firm  at 

™  .,,  .  mi        -I-.'    1  ,   TT  o-      -r>j  1    Sural Yfmx  the 

Privy   Councillors — Assessors,     The   Eight  Hon.    bir   Ji.d-war(l  amount  of  the 

Hyde  East,  Bart.,  and  the  Eight  Hon.  Sir  Alexander  Johnston.    Bills,  clear 

ought  to  have  been  produced  of  the  authority  to  act  as  GomasMali , 
and  their  Lordships  not  being  satisfied  -with  the  evidence  admitted  in 
the  Courts  below,  reversed  the  decrees  of  both  the  Zillah  and  Suddtr 
Courts  with  costs. 
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1837.        Defoiidant,  Madho  Row^  iu  favour  of  the  Respondent's 

Madho  Roav  Firm,  Tapi-das  Bhookun-das^  for  valuable  consideration  : 

^^Golay''^  the   residue  of   the  sum  laid  in  the  plaint  was  for 

^'-  premium,  interest,  and  loss  incurred  by  the  dishonour 

(BH00IiUN-DA8 

EooLAKi-DAs-    or  the  Bills. 

The  two  Hoondies^  both  of  which  were  produced 
in  evidence,  were  respectively  dated  the  2nd  of 
Maghsood^  1872  (2nd  January  1815 — 16),  and  were 
dra^^ai  by  Roojy  Chiiud  Deo  Chiind  at  Baroda  upon 
•  Ilurree  Ciirran  of  Poona,  in  favour  of  3Iadho  Eow^s 
father,  Chmto  Pimt,  and  were  sold  and  indorsed  in 
the  name  of  Chinto  Punt^  the  drawee,  to  Tapi-daH 
Bhoolcun-das^  the  Eespondent's  son,  who  carried  on 
the  Eespondent's  business  at  Baroda. 

The  Defendant,  Madho  Roiv  Chinto  Punt  Golay^  Avas 
the  son  and  heir  to  Chinto  Punt,  who  was  deceased, 
and  having  come  to  reside  in  Suraf,  rendered  himself 
amenable  to  the  jurisdiction  of  the  Zillah  Coui*t. 

The  Respondent  (the  Plaintiff  in  the  original 
action)  alleged,  that  Kundoo  Bucha-jee,  the  second 
Defendant,  as  the  Gomashtah,  or  Agent  of  the  Firm  of 
Chinto  Punt  of  Baroda,  had  purchased  the  Bills  from 
Rooii  Chund,  and  sold  them  to  the  Respondent's  Firm 
at  Baroda ;  that  on  the  Bills  being  dishonoured, 
application  was  made  to  Kundoo  Bucha-jee  to  pay  the 
amount,  and  the  expenses  which  had  been  incurred, 
which  he  promised  to  do,  but  afterwards  absconded. 

In  the  course  of  the  proceedings  in  the  Zillah  Court, 
an  objection  was  taken  by  the  Defendant,  Madho  Roto 
Chinto  Punt  Golay,  to  the  competency  of  the  Zillah 
Court,  in  point  of  jurisdiction,  to  entertain  the  suit, 
on  the  ground  that  the  transaction  took  place  at 
Baroda,  which  is  situate  beyond  the  local  limits  of 
the   Zillali   Court's    jurisdiction,    and  is    ^dthin   the 
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territoiy  of  the   Guicoivar  Government,  and  also  be-^        1^37. 
cause  the  Defendant  was  himself    a    subject  of  that  MadhoEow 
Government :  and  before  the  evidence  was  gone  mto,       Golay  " 
and  pending  the  suit  at  Surat^  he  presented  a  petition    bhookun-das 
to  the   Guicoivar  Government  to  make  inquiries  into    boolaki-das-, 
the  case.     That  Government  directed  four  Bankers  at 
Baroda  to  agcertain  what  transactions  Kundoo  Bvcha- 
jee  had  with  the  Eespondent.     After  an  examination 
of  the    Eespondent's    GomasJitah    at  Baroda^  and  of 
Roop  CJmnd  Deo  CJmnd,  the  drawer  of  the  Bills  in 
question,  and    also    an    inspection   of    the   Books  of 
Moosar  JVeela,  who  appeared  to  have  been  a  partner 
Avith  Kundoo  Bucha-jee,  these   Bankers  came   to  the 
conclusion    that   no    claim    of    the    Eespondent   was 
established  against  Chinto  Punt.     A  newad-patra,  or 
order  in  the  nature  of    an  injunction,  was,  in    con- 
formity with  this  decision  of    the  Bankers,  granted 
by  the  Guicotvar^s  Government  to  Madho  Bow  Chinto 
Punt  Golay,  to  prevent  the  Eespondent  from  thereafter 
makinsc    anv    claim    either    asjainst  him   or    Kundoo 
Bucha-jee. 

Kundoo  Bucha-jce  having  absconded,  the  suit  was 
prosecuted  against  the  Defendant,  Madho  Roiu  Chinto 
Punt  Golay,  alone.  By  his  answer  he  tendered  t^'O 
issues,  namely,  that  Kundoo  Bucha-jee  was  not    the  • 

Gomashtah  or  Agent  of  his  father,  Chinto  Punt,  and 
that  Chinto  Punt  had  not  any  banking  ti'ansactions  at 
Baroda. 

The  evidence  adduced  by  the  Eespondent,  (the 
Plaintiff  in  the  Zillah  Com-t,)  was,  first,  the  two  Bills 
upon  which  the  claim  was  foimded :  secondly,  a 
wi'itten  statement,  addi-essed  by  the  Bankers  and 
Merchants  of  Baroda  to  the  Bankers  and  Merchants 
of  Surat,  and  bearing  twenty-eight    signatui-es,    the 

VOL.  I.  si 
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MadhoRow  statemeut,  had    examined    the    Books  of    accoimt  of 

^Golay"'^^  various  Merchants,  and  that  it  appeared  that  Kimdoo 

'"•  Bucha-ice  ti'ansacted  business  in  the  name  of  Chinto 

Uhookun-das  '^ 

BooLAKi-DAs.j  Punt ;  also,  that  the  amount  of  the  Bills  was  credited 
.  to  Chinto  Punt  in  the  Books  of  Gopal  Rotv^  by  the 
orders  of  the  Eespondent's'firm ;  and  that  the  amount 
of  the  Bills  was  debited  in  the  Books  of  Rooj)  Chund 
(the  drawer)  to  Chinto  Punt ;  which  proved  that 
Kundoo  Bucha-jee  was  his  servant:  thirdly,  the 
Plaintiff  also  examined,  at  Surat^  thi*ee  witnesses; 
two  of  whom  being  the  Agents  and  managers  of  two 
several  Finns  at  Surat^  verified  the  signatures  of  the 
Agents  at  Baroda^  of  the  same  Finns,  to  the  wiitten 
statement  of  the  Bankers  and  Merchants  of  Baroda. 
The  thu'd,  who  was  the  Manager  of  a  Firm  carrying 
on  business  at  Surat,  verified  the  signature  to  the 
wi'itten  statement  of  the  Goniashtah  who  conducted 
the  business  of  the  same  Firm  at  Baroda. 

As,  upon  the  points,  whether  Chinto  Punt  fonnerly 
carried  on  the  business  at  Baroda^  and  whether 
I{undoo  Bucha-jee  was  the  Goniashtah  or  Agent  of  the 
house,  the  fullest  and  most  complete  information 
could  only  be  obtained  at  Baroda ;  the  Zillah  Court 
transmitted  to  the  Ecsident  at  Baroda  certain 
questions,  upon  which  several  Bankers  or  Merchants, 
at  Baroda^  were  to  be  examined  upon  oath. 

The  return  made  by  the  Eesident  at  Baroda  to  the 
commission  for  an  examination  of  witnesses,  consisted 
of  the  evidence  of  five  persons,  who  were  Merchants, 
or  the  Managers  of  different  firms  carrying  on 
business  at  Baroda.  Of  these  witnesses,  thi-ee 
deposed  to  transactions  in  business  having  been 
carried  on  by  Kundoo  Bucha-jee ^  on  behalf  of  Chinto 


ON  APPEAL  FROM  THE  EAST  INDIES.  355 

Punt  at  Baroda  ;  but  the  effect  of  tlieii*  evidence  left        1837. 
it  doubtful,  whether   Chinto  Punt  had  any  shop   or  MadhoEow 
actual  house  of  business  at  Baroda.     Another  of  the      golay* 
witnesses    neo-atived   the    existence   of    a   house   of  ^     ^• 

^  ^  Bhookun-das. 

business  at  all  at  Baroda  belonging  to  Chinto  Punt.  'Eoolaki-das. 
Two  witnesses,  (Roop  Chund  and  Gopal  Roiv^)  were, 
however,  produced  by  the  Plaintiff  to  establish  the 
liability  of  Chinto  Punt  and  his  son  and  heu-,  the 
Defendant,  Madho  Rov)  Chinto  Punt  Golatj,  upon  the 
Bills  m  question. 

Roop  Chund  stated  that  he  had  had  transactions 
with  Chinto  Punt^  which  were  eaiTied  on  by  Kundoo 
Bucha-jce  as  his  Agent,  and  m  his  name ;  and  he 
produced  a  copy  of  an  accoiuit-cuiTcnt,  headed,  "  Cr. 
Account  cm-rent  with  Chinto  Punt  Golay,  Dr.,"  which 
contained  a  debit  to  Chinto  Punt  of  the  Bills  on  which 
the  Plaintiff  sued.  He  also  deposed,  that  the  Bills 
were  given  by  him  to  Kandoo  Bucha-jec,  on  the  behalf 
and  as  the  Kar/coon*  of  Chinto  Punt. 

Gopal  RoiVj  the  other  witness,  stated  that  he  had 
transacted  business  with  Kundoo  Bucha-jce  as  the 
Clerk,  and  on  the  account  of  Chinto  Punt ;  but  neither 
this  witness  nor  Roop  Chund  stated  distinctly  that 
such  transactions  with  Kundoo  were  on  behalf  of 
Chinto  Punt ;  and  he  produced  a  copy  of  an  account 
bet\veen  himself  and'  Chi] i to  Punt ;  by  which  the 
witness  had  charged  himself  with  various  siuns  as 
received"  on  behaK  of  Chinto  Punt,  in  whose  favoui- 
there  was  an  ultimate  balance  of  rupees  800. 

Before  the  suit  was  ripe  for  judgment  in  the  Zillak 
Court,  Madho  Roio  Chinto  Punt  Golcuj,  the  original 
Defendant,  died,  and  Esivunt  Roio  Chinto  Punt  (the 

*  Transactor  of  husinoss. 
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1837.        present  Appellant)  was  admitted,   as  his  heir  and  re- 
MADnoEow  presentative,  to  defend  the  snit, 

GoLAY  On  the  -itli  February^  1826,   the  Zillah  Court  of 

bhookun-das  ^^-^^ttt,  upon  the  evidence  which  had  been  taken,  pro- 
BooLAKi-ius.   nounced  a  decree  in  favour  of  the  Eespondent  for  the 
amount  of  his  demand,  with  interest  and  costs. 

The  Appellant  appealed  from  this  decree  to  the 
JSudder  Adcmlut  at  Bombay  ;  but  that  Court,  on  the 
24th  of  Anyust,  1826,  affirmed  the  decree  oithe Zillah 
Cornet,  with  interest  and  costs. 

The  Appellant  subsequently  appealed  to  His  Majesty 
in  Council^  submitting  the  following  reasons : — 

I.  Because  there  was  no  evidence  before  the  Court 
at  Surat  of  any  comiection  between  the  Appellant's 
brother,  Madho  Row  Chinto  Punt  Golay^  or  the  Appel- 
lant, with  Kundoo  Bucka-jee,  or  of  any  liability  of  either 
of  them  in  respect  of  the  Bills  in  question. 

II.  Because  the  non-liability  of  the  Eespondcnt's 
brother,  in  respct  of  those  Bills,  had  been  established 
by  the  decree  of  a  competent  Coui't  at  Baroda  ;  where 
the  whole  of  the  transactions  which  gave  rise  to  this 
suit  were  alleged  to  have  taken  place. 

The  Eespondent,  on  the  other  hand,  submitted  that 
the  appeal  ought  to  be  dismissed,  and  the  decree  below 
affirmed,  for  the  following  reasons : — 

I.  Because  it  was  clearly  shown,  by  the  evidence, 
that  Kimdoo  BucJia-jec  was  the  GomasJitah  and  general 
Agent  of  Chinto  Punt ;  and  the  endorsement  of  the 
Bills,  in  the  name  of  Chinto  Punty  was  an  act  falling 
within  the  scope  of  the  general  authority  with  which 
Kundoo  Bucha-jee  was  invested. 

II.  Because  the  Bills  in  question  having  been  pur- 
chased for  Chinto  Punt^  and  he  having  received  the 
money  produced  by  the  sale  of  them  to  the  Eespon- 
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dent's  Firm,  it  must  be  presumed  that  Kundoo  Biicha-     J^^^^ 
I'ee  had  a' particular  and  special  authority  to  endorse  MadhoEow 
those  Bills  in  the  name  of  his  principal,  Chinto  Punt       golay  ' 


V. 
BHOoKUN-DAfi 


Mx.  Miller,  K.C.,   and  Mr.    Wigram,    K.O.,  lor  boolaki-d.vs. 

the  Appellant. 
Mr.  Serjeant  SpanJcie,   and  Mr.  E.  J.  Lloyd,  for 

the  Kcspondent. 

Their  Lordships  are  of  opinion  that  the  Eespondent, 
the  Plaintiff  in  the  Zillah  Court,  has  not  made  out  his 
case.  There  was  no  proof  that  Kundoo  Bucha-jce  was 
the  Gomashtah,  or  had  any  authority  to  act  as  the 
Agent,  of  Chinto  Flint ;  nor  was  there  sufficient  evi- 
dence to  fix  the  Defendant  with  the  amount  of  the 
Bills  in  question.  The  judgment  of  both  Courts 
must,  therefore,  be  reversed.  The  costs  in  the  Zillah 
Court,  and  of  the  present  appeal,  to  be  paid  by  the 
Eespondent;  but,  respecting  those  of  the  Buddcr 
Dewanny  Court,  we  make  no  order,  as  the  Eespondent 
there  was  supporting  the  judgment  he  had  obtained. 
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SuKROOPCHUNDEFv  SlECAR  CHOWDRY      -     Aj^pclllint, 
AND 

T^AMRUTTON  MuLLicK licspondeut* 

On  appeal  from  the  Supreme  Court  at  Fort  William^  in 

Bengal. 


1^  ^^!j™^^'y    J_HIS  Avas  a  motion  for  the  restoration  of  an  appeal 

— ^       dismissed  for  want  of  prosectition.     Previous  to  the 

to  restore  an  year  1823,  Choivclry  and  MullicJc  were  engaged  in  part- 

^W^^\  ?^,'     nership  together,  in  certain  speculations  in  salt ;  when, 

want  of  pro-    disputcs  arising  between  them,  the  Appellant,  in  the 

Court  below    month  of  April  in  that  year,  filed  a  Bill,  in  the  equity 

^Ti^t  Tit'     ^^^^  ^^  ^^^  Supreme  Court,  against  the  Respondent, 

with  another  for  an  accouut  of  the  partnership  dealings,  and  certain 

samTcause,     declarations  respecting  their  several  liabilities. 

Pending' '^'^^       In  January,  of  the  following  year,  the  Eespondent 

filed  a  cross  Bill,  in  the  same  Court,  against  the  Ai3pel- 

lant,  for  discovery,  and  to  make  him  liable  in  respect 

of  some  of  the  transactions  he  sought,  by  the  original 

Bill,  to  fix  the  Eespondent  with. 

Both  causes  were  heard  in  Fchruarij,  1827,  when 
Choivdi'fjj  the  Plaintiff  in  the  original  cause,  was  de- 
clared equally  interested  and  liable  with  MullicJc,  the 
Defendant,  in  all  the  transactions  in  qiiestion :  being 
dissatisfied  with  this  decision,  the  Appellant  petitioned 

"^  Present :  Members  of  the  Judicial  Committee — Mr.  Justice 
Yanghan,  Mr.  Baron  Parke,  Mr.  Justice  Bosauquet,  and  the 
Chief  Judge  of  the  Court  of  Banki'uptcy. 

Privy  Councillors — Assessors,  The  Eight  Hon.  Sir  Edward 
Hyde  East,  Bart.,  and  the  Eight  Hon.  Sir  Alexander  Johnston. 
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for  a  rehearing,  and  that  certain  variations  might  be 
made  in  the  decree,  or  that  the  Couit  wonhl  dii'ect 
issues  to  be  tried,  with  a  ^iew  to  settle  the  question 
of  his  habilities. 

In  accordance  with  this  petition,  the  causes  were 
reheard  in  March  of  the  same  year,  and  issues  directed, 
as  prayed,  which  were  tried  on  the  16th  of  June^  1828, 
when  verdicts  were  found  for  the  Defendant,  3Iul- 
licJc. 

The  Plaintiff,  Choivdry^  conceiving  himself  aggrieved, 
and  prejudiced  by  these  findings  and  verdicts,  pre- 
sented a  petition  of  appeal  against  them  on  the  15th 
of  December^  1828,  which,  by  an  order  of  the  same 
date,  was  tlii-ected  to  be  received  and  filed. 

The  causes  ha^s^ng  been  set  down  upon  fm-ther 
directions,  came  on  for  hearing  on  11th  September^ 
1828,  when  the  Court  decreed,  as  before,  for  the 
joint  liability  of  the  Appellant,  and  referred  it  to 
the  Master  to  take  the  account  of  the  partnership 
transactions,  on  the  footing  of  such  interests. 

On  the  22nd  of  January,  1829,  the  coiu't  varied  the 
minutes  of  the  last-mentioned  decree,  by  adding  that 
the  Appellant  was  a  party  to  an  agreement  entered 
into  by  the  Eespondent  with  the  Government,  upon 
the  abandonment  of  certain  purchases  of  salt,  and 
declared  his  liability  thereon. 

This  decree  was  passed  on  the  14th  February,  1829. 
On  the  21st  of  July  following,  the  Appellant  presented 
his  petition  of  appeal  against  this  decree,  which,  on 
the  25th  of  January,  1830,  was  ordered  to  be  received 
and  filed.  Xo  steps  were  taken  by  the  Appellant  upon 
this  Order,  nor  did  the  Eespondent  petition  for  its  dis- 
charge ;  but  all  proceedings  in  the  cause  were  stayed 
under  it,  and  so  remained  until  July,  1831,  when  the 
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1837.  Eespondeut  obtained  an  order  for  leave,  upon  pa^ineut 
CnowDRY  of  costs,  to  file  a  charge  with  the  Master,  who  was 
MuLLicK  tlirected  to  take  the  accounts  as  decreed  by  the  Order 
of  the  11th  September,  1828. 

On  the  2nd  of  Se])tcmber,  1834,  the  Appellant  ob- 
tained an  order  for  the  allowance  of  his  appeal  of  the 
25th  of  January/,  1830  ;  and  on  the  1st  of  September, 
1835,  the  Supreme  Coui't  made  an  Order  upon  the 
petition  of  the  Appellant,  for  the  consolidation  of  the 
two  appeals  of  the  15th  of  December,  1828,  and  the 
2nd  September,  1834. 

In  pursuance  of  this  Order  transcripts  of  the  pro- 
ceedings were  obtained  by  the  Appellant,  and  for- 
warded to  England. 

In  the  month  of  March,  18 30,  the  Eespondent  pre- 
sented a  petition  to  Ilis  Majesty  in  Council,  praying 
that  the  appeal  against  the  decree  of  the  14th  Febru- 
ary, 1829,  might  be  dismissed  for  want  of  prosecution, 
a  year  and  a  day,  the  period  limited  for  prosecuting 
appeals,  having  expired,  without  the  Appellant  taking 
any  steps  therein ;  and  accordingly  an  Order  was  made 
on  the  29th  June  following,  dismissing  that  appeal 
with  costs. 

On  the  1st  September,  1830,  the  Appellant  lodged 
his  petition  to  the  King  in  Council,  for  the  reception 
of  the  consolidated  appeals,  which  had  been  allowed, 
as  before  mentioned,  by  the  Supreme  Court,  on  the 
1st  Septemher,  1835. 

In  the  month  of  October,  the  Appellant  heard  of 
the  dismissal  of  his  first  appeal,  and  immediately 
presented  a  petition  to  have  it  restored,  setting  forth 
the  circumstances  above  stated,  and  praying  that 
the  Order  of  the  29  th  June  might  be  rescinded,  and 
the  consolidated  appeals  admitted. 
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The  petition  was  supported  by  the  affidavit  of  the       1^37. 
Appellant's  Agent  in  this  conntry.  Chowdrt 


Mr.  Serjeant  Spankie^  and  jMr.  Rolinson^  for  the 
Appellant, 

Kow  moved  to  restore  the  appeal,  insisting  that  the 
various  proceediugs  in  the  Court  below  had  been 
strictly  regular  ;  and  that  the  leave  given,  on  the  1st 
September^  1835,  to  consolidate  the  appeal  allowed  on 
the  loth  December,  1828,  with  that  of  the  2nd  Sep- 
tember, 1834,  was  consistent  with  the  provisions  of  the 
Charter  of  1774,  and  the  Eegulations,*  wliich  require 
that  appeals  shall  be  prefen-ed  within  six  months,  but 
do  not  limit  the  time  for  perfecting  the  secuiities. 
They  m*ged,  also,  that  the  dismissal  of  the  appeal 
fi'om  the  decree  of  1828,  was  a  sui'prise,  and  ought 
not  to  have  been  applied  for  without  notice. 

Mr.  Pemberton,  K.C.,  and  Mr.   G.  Richards,  for 
\  the  Eespondent, 

Objected  to  the  appeal  of  1828  ;  which,  being  against 
the  finding  of  a  jury  upon  issues,  ought  not  to  have 
been  allowed  at  all ;  but,  at  all  events,  not  haAdng 
been  prosecuted  for  seven  years,  was  virtually  aban- 
doned, and  could  not  be  re\ived  by  the  Order  for 
consolidating  the  two  appeals. 

Mr.  Baron  Paeke  : 

We  think  that  the  Appellant  is  entitled  to  be  let 
in  to  appeal.     The  i-ule  of  this  Court  is,  that  a  party 

*■  See  13  Geo.  HI.  e.  G3  ;  21  Geo.  III.  c.  70  ;  and  Ben.  Reg. 
XVI.  A.  D  1797,  sec.  2. 

VOL.   I.  T  1 


MULLICK. 
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1837.  appealing  from  an  order  or  decree  of  the  Court  below, 
CnovrDRY  must  present  his  petition  of  appeal  to  the  King  in 
MuLLicK.  Council  within  a  year  and  a  day.  This  he  has,  in 
fact,  done :  for  the  consolidated  appeals  were  allowed 
on  the  1st  Septemher^  1835  ;  and,  on  the  1st  Sq)temhery 
1836,  the  petition  of  appeal  to  the  King  in  Councily 
for  the  reception  of  the  appeals,  was  lodged,  that  is 
within  the  prescribed  period.  The  Appellant  is, 
therefore,  entitled  to  be  let  in ;  but  it  must  be  upon 
the  terms  of  his  paying  the  costs. 
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MooFTi  MoHUMMUD  IJbdoollah  and 


OOFTI  MOHUMMUD   UBDOOLLAH  and  ]    4         77       , 

anotlier \  AppeUcmfs, 


AND 

Baboo  Mootechund Respondent. 

On  appeal  from  the  Siiddcr  Deiuanny  Adaivlut  of 
Bengal. 

JLHIS  was  a   motion  for  the  consolidation  of   two  lo  February 

lOO'T 

ajDpeals,  under  the  following  circumstances.     On  the     . J^ 

2\.i]i  November,  1818,  the  Eespondent,  Baloo  Moote-  Two  suits 

^  '  ^  '  .      .       having  been 

chund,   tiled   two   separate  plaints   in   the   Provincial  brought  for 
Coiu't  of  the  Province  of  5«;•e^'%,  against  the  Appel-  thTslme^ac^- 
lants.     The  first  suit,   which  was  numbered  152  in  ^f^}i  ^^^^ 

'  01  ■which  was 

the  list,  was  instituted  to  recover  the  sum  of  rupees  under  50,000 
19,046.  3.  3.  from  the  Appellant,  Jloof ti  '3fohiimmiul  ^£5^()0Q^Qii 
Ubdoollah,  and  one  Mohnmmud  Ilubeeh-ood-deen.  the  *^'?f  ^^^^\ 

'  '  suits  could 

amount  of  an  alleged  balance  of  account  for  the  year  not  be  con- 
1214  Fusly  (a.d.  180G-7).     The  second,  which  was  the  purpose 
numbered  153,  was  instituted  against  the  Appellant  t^(JJi*^^i 
Uhdoollah  alone,  to  recover  the  fui'ther  sum  of  rupees  oiiginalseve- 
15,430,  alleged  to  be  due  on  a  similar  account,  but  ^n-as  contrary 
exclusive  of  the  sum  claimed  in  the  first  suit.  !?J^?  "^li"^" 

tin  smstruc- 

The  Appellant,    Uhdoollah,  alone  appeared  to  both  tions,  and  the 

.  •  •  •  ci2roTC2r3,t0 

these  actions,   and  having   put  in   his  answers,    and  amount  of 
evidence  produced,  both  suits  were  heard  on  the  2nd  gd  ttia?*^^^" 
Octolcr,  1820,  and  two  several  decrees  made,  dismiss-  amount. 
ing  the  claim  of  the  Eespondent  in  either  suit  "^ith 
costs. 

The   Eespondent    appealed   in   both    suits   to   the 
iSuddcr  Deiijanny  Adawlut  of  Benfjal^  and  additional 
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1837.  evidence  having  been  produced,  the  appeals,  which 
MooFTi  were  numbered  l^os.  2,106  and  2,107,  were  heard 
IJbSoSI^  separately  on  the  23rd  Au(/ust,  1823,  when  that  Court 
and  another  reversed  the  judgments  of  the  Provincial  Court,  and 
Baboo  Moo-  decreed  the  payment  by  the  Appellant  of  the  sums 
TEECHUND.    respectively  claimed  by  him. 

The  aggregate  amount  of  the  sums,  with  interest, 
as  decreed  from  the  date  of  the  institution  of  the  suits, 
to  the  period  of  thoii*  decision,  amounted  to  the  sum 
of  rupees  54,126  and  upwards. 

On  the  22nd  JVovembcr,  1823,  the  Appellants  pre- 
sented a  petition  to  the  Suddcr  Court,  praying  that  the 
two  causes  might  be  re-heard,  or  that  an  appeal  might 
be  admitted  to  the  King  in  Council,  on  the  ground 
that  they  constituted  one  and  the  same  cause  of  action, 
though  split  into  separate  demands,  and  comprised  a 
sum  in  the  aggregate  exceeding  rupees  50,000,  (or 
£5,000,)  the  amount  required  by  the  Act  of  Parlia- 
ment and  the  existing  Eegulations,*  to  entitle  them 
to  appeal  to  England. 

On  the  27th.  N'ovember,  1823,  the  petition  came  on 
before  the  second  judge,  (Mr.  Courtney/,)  when  he  ob- 
served, that  it  appearing  from  Jlootechimd,  the  original 
Plaintiff's  own  statement,  that  the  demand  in  either 
suit  arose  out  of  the  same  transaction,  and  that  his 
Vakeel  had,  .contrary  to  his  instructions,  converted 
what  was  intended  for  one  suit  into  two,  which,  though 
severed,  were  heard  and  decrees  made  in  both  Courts 
at  the  same  time  ;  and  that  as  the  aggregate  amount 
of  the  two  exceeded  the  simi  requii-ed  by  the  Regula- 
tions for  allowing  an  appeal  ;  he  was  of  opinion  that 

*  21  Geo.  III.  c.  70,  s.  21.  Reg.  16,  .v.d.  1797,  sec.  2  &  3, 
since  repealed  by  3rd  &  -Ith  Will.  TV.  c.  -J  1 ,  and  the  Order  in 
Council  of  10th  April,  1838.     Appendix  p.  ix. 


V. 

0 
TEECHU>'D. 
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the  suits  were  appealable,  and  that  such  appeal  should        1S37. 
be  permitted  by  the  Court.     This  oj)inion  haying  been      Moopti 
subsequently    confiiTned   by   the    thii'd   Judge,    (Mr.  UBD™iSf 
ShaJcespeareJ  the  securities  were  perfected,  and  the  and  another 
appeal  transmitted  to  England.  Baboo  Moo- 

The  Appellants  now  presented  their  petition  to  His 
Majesty,  praying  that  the  above  two  causes  might  be 
consolidated  and  for  permission  to  prosecute  the  same. 

Mr.  Miller^  K.C.,   Mr.    Wijram,  K.C.,   and  ^h\ 

Jackson,  for  the  Appellants. 
Mr.  Serjeant  Spaukic,   and  Mr.  E.  J.  Lloyd,  for 

the  Eespondent. 

Mr.  Baron  Parke  : 
In  this  case  there  are  two  distinct  causes,  and  two 
separate  judgments  in  both  the  Courts  below  ;  during 
the  proceedings  either  in  the  Pro^-incial  Court  of  Ba- 
reilly  or  the  Sudder  Court  of  Bengal,  these  suits  were 
never  consolidated,  but  were  all  along  treated  as  sepa- 
rate and  distinct  causes : — How,  then,  can  the  Coui-t 
below  say  that  they  shall  be  consolidated  for  the  pur- 
pose of  the  appeal?  The  Act,  21  Geo.  III.  c.  70,  is 
conclusive.  If  the  Court  could  consolidate  these  suits 
for  the  purpose  of  the  appeal,  by  the  same  rule  any 
number  of  suits  might  be  consolidated  if  they  repre- 
sented the  same  matter.  That  is  contrary  to  the 
words  as  well  as  the  intention  of  the  Act  of  Parlia- 
ment. All  their  Lordships  are  of  opinion,  that  the 
application  cannot  be  entertained,  and  the  petition 
must,  therefore,  be  dismissed  with  costs. 
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DoMUN  Sing,  Joobba  Lal,  Baichoo  Lal,  \   .       ,,     , 
and  DuRP  Narain ^    Ir    '^      ? 

AND  ♦ 

Kasee  Eam  and  Toolsee  Eam     -     -     -     Respondents. 

On  cifiical  from  the  Sudder  Dewanny  Admvlut  of 
Bengal. 

JO  February   J- HIS  was  a  suit  commciiccd  by  the  Ecspondeuts,  to 

^  1837.        compel  contribution  towards  the  payment  of  certain 

Disputes  hav-   dobts  wliich  liad  been  discharged  by  Madho  Bam,  their 

mg  arisen  .  „  -,,  ,         ttj- 

among  the  father,  ihe  claim  was,  rounded  upon  the  obligation 
undivided  *"  0^  the  different  parties,  as  members  of  an  undivided 
Hindoo fami-  ;£[ii2(Joo  family,  and  the  owners   of  property  belonf^rincj 

ly,  and  owners  *'  '  _  x       a         ./  o      o 

of  land,  car-  to  it  ;  and  upou  certain  agreements  entered  into  by 

nients  were  the  parties  themselvGS. 

between^^*'^        Dhenm  Sing,  the  ancestor  of  all  the  parties  in  the 

theni  by  g-^iit^  was  the  father  of  five  sons  :  Dundial  Sing,  Madho 

mutual  inte-  Bam,  Domiiu  Sing,  Kurta  Bam,  and  Durrioiv  Sing.     He 

biliSerwere'  ^^^^'  ^^  conjunction  with  liis  two  brothers,    3Iimsha 

declared,  and  Ham  and  SUeioun  Sing,  acquii'ed  Zemindary  property 

the  matters  in  -,       .■,^  •        t         r-r-ii    y        p    a  t  •    ^ 

dispute  refer-  HI  SGveral  Villages  m  the  Zillah  oi  iSarun,  which  were 
tion.''  A^de-  registered  at  the    Collector's  office  in    the  names  oi 
SnJSlnSi    'S^^^^^^«  Sing  and  Dnndial  Sing. 
by  a  creditor       j^  ^lie  Fusif/  \ciiY  1196  (a.d.  1788 — 9)  Dundial  Sing 

named  m  the  "^.^  \  •  i    •       i 

agreements,  died,  and  the  villages  were  then  registered  in  the  name 
Snber  oiTiy  of  ^^i^  SOU,  Didsiugar  Sing  ;  but  iMadho  Bam.,  the  next 
ofthefamiiy,  gi^lcst  brother,  took  upon  himself  the  management  of 

and  the  debt  '  ^ 

recovered 

from  him  alone,  it  was  decided  by  the  Courts  in  hnlia,  and  afFirmed  on 

appeal,  that  the  othorparties  were  liable  to  be  called  upon  to  contribute 

m  respect  of  their  several  shares. 
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the  reveniTC  aiTaugements  "with  Govemiiient,  iu   the        '^^^'^ 
character  of  Mokhtor^  or  Agent,  for  the  registrees.  Domux  Sixg 

In  the  Fusly  year  1206,  (a.d.  1798--9,)  Dulsingar    ^^^^^hers 
Sing  died,  lea^sing  two  widows,  but  no  cliikben.  K\3ee  Eam 

About  this  time  (1799)  serious  differences  arose  be-  xootssE  raji. 
t\veen  the  brothers,  from  the  revenue  of  the  ^-illages 
having  fallen  much  in  arrear,  and  large  loans  ha\ing 
been  raised  from  different  Bankers,  in  order  to  make 
up  the  deficiency  to  Government.  MadJio  Ram  was 
accused  by  his  brothers  of  having  misappropriated 
theii'  contiibutions. 

These  disputes  were,  by  the  agi'eement  of  all  tlie 
survi^dng  brothers,  and  of  &bui'ee  Dutt,  the  Mokhtar 
or  manager  of  the  affau's  of  Dulsingar  Singes  widows, 
referred  to  the  arbitration  of  thi-ee  persons,  named 
Lala  Sheo  Persacl  Sing,  BJuja  Assa  Eani,  and  B/nja- 
Suhhoor  Doss,  who,  accordingly,  proceeded  to  inves- 
tigate the  accounts  of  the  parties.  Soon  after,  how- 
ever, and  before  they  had  made  any  definitive  award, 
Juhloo  Lai  was,  at  the  request  of  the  parties,  added 
as  a  co-arbitrator  with  them,  and  Lala  Sheo  Persacl 
Sing  withdi^ew  from  the  reference.  During  the  time 
the  arbiti-ation  lasted,  the  arbitrators  examined  the 
several  parties  to  it,  and  also  drew  up  various  papers, 
in  the  form  of  Ikrarnamahs,  or  agreements  between 
the  parties,  as  the  grounds  upon  which  their  ai'bitra- 
tion  was  to  be  founded. 

The  liability  of  the  parties,  and  the  validity  of  the 
claim  made  by  the  Eespondents,  tui-ned  upon  these 
agreements. 

The  first,  dated  the  28th  of  May,  1799,  pm-ported 
to  have  been  made  between  all  the  surviving  brothers 
fviz.  Madho  Ram,  Domun  Sing,  Kurta  Ram,  and  Dur- 
rioiQ  Sing),  and  after  stating  that  they  had  caused  to 
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v^5ll^     be  registered  in  their  fatlier's  name  all  the  villages 
DoMUN  Sing  they  had  pnrchased,  and,  that  they  had  divided  among 
°_  ^^^    themselves  the  whole  remainder  of  the  estates  in  fonr 
"'^^a^d^'^  equal    shares,  and  caused  them  to  be   registered  in 
TooLSEE  Ram.  their  names,  it  proceeded  to  declare,  that  they  agreed 
that,   during  their  father's  life,  a  certain  portion  of 
those  villages  should  be  appropriated  to  his  use,  and 
that  after  his  death  a  number  of  villages  should  be 
given  to  the  family  of  Dundial  Sing  and   Dulsingar 
Sing,  sufficient  for  theii-  suj)port,   and  that  the  re- 
mainder should  be    divided  amongst  themselves   in 
equal  proportions.  They  also  agreed  to  redeem  certain 
mortgaged  villages,   by  taking  upon  themvselves  the 
responsibility  of  the  amount  payable  in  equal  pro- 
portions, and  that,  when  thus  redeemed,  the}^   also 
should  be  divided  amongst  them,  without  dispute  or 
objection. 

The  second  bore  date  the  31st  of  Maij,  1799.  It 
purported  to  have  been  made  between  the  four  sur- 
viving brothers  and  Gouree  Dutt,  as  Mokhtar  of  Dul- 
Bingar  Sing'^s  estate,  and  contained  the  appointment  of 
Juhhoo  Lai,  Assa  Ram,  and  Bhga  Suhhoor  Doss,  as  arbi- 
trators, to  settle  their  dispute  about  the  payment  of 
the  sums  borrowed  from  the  Bankers,  agreeing  to 
abide  by  their  decision. 

The  third  was  dated  the  11th  of  June,  1799.  It 
jDurported  to  be  made  between  all  the  parties  last 
named ;  and  after  stating  that  they  had  made  a 
division  of  the  landed  property,  and  that  they  had,  of 
their  own  free  will  and  consent,  agreed  to  pay  Rajah 
Burkashore  Sing,  Dwarka  Lai,  SttJnhhoo  Sahoo,  Govind 
Bersad,  Ram  Per  sad  Bhuggut,  and  LIurcha  Pande, 
(who  had  complained  against  them,  and  preferred  ap- 
peals from  the  Zillah  Court  of  Chupra  to   Calcutta,) 
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all  that  might  appear  equitable  to  the  Coiu'ts,  as  well       ^s^'- 
as  themselves,  in  equal  shares ;  proceeded  to  declare,  Domtj^^  Sinq 
"  That  if  any  one  of  them  should  be  imable  to  do  so,    '''''^  "^^^^^^ 
and  the  lands  of  the  party  complained  against   should  Kasee  Eam 
be  sold  in  consequence,  that  they  Trould  make  up  to  toolsee  ram. 
him,  from  their  own  shares,  a  share    equal   to  their 
own ;  that  they  would  be  obnoxious  to  the  eye  of   the 
law  if  any  objections  should  be  made  by  them ;  and 
that  they  would  certainly,  and  ^vithout  fail,  liquidate 
the  Bankers'  demands." 

The  fourth  also  bore  date  the  11th  of  Jime,  1799, 
and  purported  to  have  been  made  between  all  the 
surviving  brothers  and  Gouree  Dutt.  After  reciting 
the  two  previous  papers,  as  to  the  di\'ision  of  the 
landed  property  and  the  payment  of  the  Bankers' 
demands,  it  declared  that  they  left  the  other  demands 
against  them  to  the  decision  of  Jahhoo  Lal^  Bhya  Assa 
Rcun,  and  B/nja  Subhoor  Sing. 

The  fifth  of  these  papers,  also  bearing  date  the  11th 
of  June  J 1799,  pui*ported  to  have  been  made  between  the 
same  persons  as  the  two  last.  It  stated  that,  though 
they  had  divided  the  estates  among  themselves,  the 
personal  property,  including  cash,  still  remained  in 
common ;  that  they  agreed,  without  being  upon  oath, 
to  di\dde  equally  among  themselves  the  effects  of  every 
kind,  and  to  share  alike  all  the  sums  which  should  be 
found,  upon  investigation,  due  to  theii'  estate ;  that  the 
payment  of  the  Banliers'  demands  should,  on  no  ac- 
count, be  delayed  until  the  partition  had  been  effected ; 
that  if  any  dispute  arose  about  the  farmed  villages  or 
inheritance,  either  in  the  3Iofussil  at  the  Collector's 
office,  or  the  Zillah  Com-t,  that  they  would  unite  in 
settling  it,  and  that  they  would  defray  the  expenses 
equally  among  themselves.     It  further   stated,  that, 

VOL,   I.  u  1 


370  CASES   IN    THE    PRIYY   COINCTL 

1837.        after  deducting  from  their  several  shares    the  Biri* 
DoMUN  SiNQ  lands,  as  a  donation  in  which  all  were  concerned,  they 

y^    ^^    would  divide  the  remainder  into  five  equal  shares. 
Kasee  Ram       After  these  papers  had  been  drawn  up,  the  arhitra- 
TooLSEERiM.  tion  was  deferred,  at  the  desire  of  all  the  parties,  until 
after  the  marriage  of  Kurta  Ram. 

It  appeared,  also,  from  the  statement  of  Jiihhoo 
L<d,  taken  on  oath  by  order  of  the  Zillah  Courts  that 
the  proceedings  before  the  arbitrators  were  further 
suspended  by  the  departure  of  Jiihhoo  Lai  from  the 
place  where  the  investigation  was  carried  on;  and 
that  on  his  return,  some  months  afterwards,  nothing 
more  was  said  by  any  of  the  parties  resj^ecting  their 
€lisputes,  or  the  reference  to  arbitration,  they  having, 
in  the  mean  time,  divided  the  estate  among  them. 

The  landed  property,  which,  in  the  year  124G  Fuslt/, 
(a.d.  1798-9,)  the  parties  had  thus  divided  among 
themselves,  remained  registered  in  the  Collector's 
Books  in  the  name  of  Madho  Ram  alone,  until  the 
beginning  of  the  year  1208  Fasli/,  (a.  d.  1801-2,)  when 
the  several  shares  of  all  the  parties  to  the  before- 
mentioned  engagemants  were  registered  in  their 
respective  names. 

After  this  division  of  the  estates,  and  the  registration 
of  the  divided  shares  in  the  several  names  of  the  par- 
ties, Suinbhoo  SaJioa^  one  of  the  Creditors  named  in 
the  first  agreement  of  the  11th  of  June,  1799,  obtained 
in  the  Zillah  Court  a  decree  in  his  favour,  for  the  sum 
of  rupees  2,300 ;  Dwarlca  Lai,  another  Creditor,  ob- 
tained a  decree  for  rupees  6,G46;  and  Raja  Biirka- 
shore,  a  decree  for  rupees  38,930.  Madho  Ram,  the 
father  of  respondents,  paid  in  cash,  rupees  2,552  to 

*  Maintenance ;  a  desigu-ation  of  lands  gi'an1;ed  for  the  niaia- 
tcnance  of  the  grantee. 
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SiimWioo  Sakoo,  in  discliarge  of  what  was  due  to  him ;      ^^837^ 
and,  on  the  5th  of  Jul^^  1802,  the  Zilkih  Court  caused  Domux  Sixg 
proclamation  to  be  made  for  the  public  sale  of  the    ^^  J 
whole  of  the  divided  estate,  for  the  payment  of  what  ^^'^^^i^""^ 
had  been  recovered  by  DwarJca  Lai  and  Rajah  Burka-  toolsee  kam. 
iihore^  amounting  together  to  rupees  45,330.  8. 

Upon  the  issuing  of  tliis  proclamation,  Domun  Sing^ 
Kiirta  Ram  and  Durrioio  Sing,  the  thi'ce  surviving 
brothers  of  JIadho  Ram,  and  Joohha  Lai,  the  heii-  ta 
Dundlal  Sing^  the  deceased  brother,  presented  a  peti- 
tion to  the  Sudder  Detuanny  Adaiolut,  denying  the 
existence  of  their  joint  liability  to  pay  the  amount 
decreed,  and  disavowmg  the  engagement  of  the  11th 
of  June,  1799  ;  and  thereupon  the  S udder  DeK'anny 
Adaiolut  dii'ected  that  the  sale  shoidd  be  confined 
to  the  lands  of  3 fad  ho  Ram.  In  pursuance  of  this 
order,  the  estate  of  Madho  Ram  alone  was,  on  the 
10th  of  Jamiarg,  1803,  sold  in  satisfacation  of  the- 
amount  of  the  decrees  obtained  by  Dwarka  Lai  and 
Rajah  Burkaskore. 

In  addition  to  the  sum  of  rupees  45,330.  8.  the^ 
nmount  of  these  decrees,  which  was  thus  raised  by  a- 
judicial  sale  of  the  single  share  of  3Iadho  Ram,  there 
Avas  another  sum  of  rupees  13,184.  4.  forming  part 
of  the  Bankers'  demands,  intended  to  be  provided 
for  by  the  agreement  of  the  lltli  of  June  1799,  and 
which  was  due  upon  a  document  imder  the  hand  of 
Madho  Ram  alone,  and  for  the  pajmient  of  which  last- 
mentioned  sum  he  and  his  estate  alone  were  upon 
that  document  liable  to  the  Bankers. 

Madho  Ram  died  in  or  about  the  year  1209  Fuslg 
{a.d.  1801-2);  and,  on  the  12th  of  February,  1803, 
the  Eespondents,  his  sons  and  co-heirs,  having  been 
admitted  to  sue  in  forma  pau2)eri3,  filed  theii'  pkiut  in 
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i^"^'^-        the  Zillah  Court  of  Sarun  against  the  Appellants,  Domun 

DoinjN  Sing  Siuff  and  Johba  Lai,  and  Kruta  Ram  and  Durrmv 

^_  "^^^    Sing,  who  both  died  in  the  course  of  the  proceedings 

Kasee  Eam  JQ  ii^Q  Courts  below,  and  were  respectively  represented 

TootsBE  kam.  by   the  Appellants,  Barchoo   Lai  and  Durp   Narain. 

The  Eespondents,  by  their  plaint,  sought  to  recover, 

from   the  original  Defendants,  rupees    36,264.     6 J., 

being  four-fifths  of  the  said  sum  of  rupees  45,330.  8. ; 

and  also  rupees  10,547.  6.,  being  four-fifths  of  the 

said  sum  of  rupees  13,184.  4.  which  Madlio  Ram  had 

come  under  a  separate  engagement  to. 

The  Defendants  put  in  a  joint  answer  to  the  plaint ; 
they  did  not  deny  the  execution  of  the  before-men- 
tioned agreements,  or  the  correctness  of  the  statements 
of  the  plaint,  as  to  the  amount  of  the  sums  paid  by 
Madho  Ram,  or  for  which  he  had  become  responsible ; 
nor  was  any  question  made  with  respect  to  these 
sums  falling  within  the  terms  of  the  engagement  upon 
which  the  Plaintiffs  founded  their  demand.  But  the 
Defendants  impeached  the  validity  of  the  agreements 
into  which  they  and  the  deceased  Madho  Ram  had 
entered :  fii'st,  on  the  ground  that,  at  that  time,  their 
father,  Dherun  Sing,  was  living,  and  had  the  control 
of  everything,  and  that  liis  children  were,  therefore, 
incompetent  to  enter  into  engagements  for  the  divi- 
sion of  his  property  ;  and  secondly,  that  Madho  Ram, 
previously  to  the  agreements  being  entered  into,  had 
acted  fraudulently,  by  giving  to  the  Defendant,  Durriow 
Sing,  two  engagements,  the  purport,  of  which  was  re- 
presented to  be,  "  that  the  debt  of  Rajah  Burkashore 
Sing,  and  the  other  Banker,  was  at  his  responsibility, 
and  at  that  of  the  five  brothers ;  and  that  if  Durriow 
Sing  entered  into  any  wiitten  engagement  on  that  head, 
it  should  no  way  affect  him."    The  Defendants  alleged 
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that  this  cu'cumstancc    was    unknown   to  the    other        ^837. 

brothers,   and  was  done  coilusively  between  Durriow  Domun  Sixo 

Sing  and  Mculho  Ram.     They  also  stated,  that  after  ^^'^  ^^^'''■' 

the  ars^reements  had  been  entered  into,  and  before  the  Kasee  Ram 

.    .  .  and 

divided  shares  of  the  real  estate  had  been   registered  toolsee  kam. 

in   the    separate   names   of    the   respective    brothers, 

Madho  Rata  had  appropriated  the  collections  to  his  own 

use,  in  consequence  of  which  several  villages  were  sold 

for  arrears  of  revenue  ;  and  they  insisted   that  the 

deeds  executed  by  them,  without  the  privity  of  their 

father,  were  completely  annulled,  hy  the  circumstance 

of  the  share  of  Dundial  Sing,  who  was  the  eldest  son, 

falling  short  of  what  it  ought  to  have  been  in   right 

of  eldership,   and  by   the  non-registry  of  the  lands, 

and  the  alleged  sale  of  several  villages  to   discharge 

arrears   of  revenue.      The  Defendants   also   allesred, 

that  Madho  Ram  had  applied  to  his  own  use  the  sum 

of  rupees  32,033.  1.  3.  forming  the  collection  of  the 

estate  and  advances  on  villages,  &c.,  in  common,  as 

v/ell  as  the  smn  of  rupees  21,000,  forming  the  profits 

of  the  farmed  villages  in  Tuppah,*  Bhora,  amounting, 

in   the  whole,    to   rupees   53,033,    agreeable   to  the 

accounts  commencing  in  1206  Fiisly  (a.  d.  1798-9). 

After  the  Eespondents  had  filed  their  replication  to 
the  Defendants'  answer,  the  Zillah  Court,  on  the  16th 
of  June,  1803,  directed  that  an  order  should  be  trans- 
mitted to  Juhhoo  Led,  requuing  him  to  state  on  oath 
all  the  circumstances  of  the  case.  A  statement  in 
writing  was  accordingly  made  by  Juhhoo  Lai,  in 
comformity  with*  this  order.  Juhhoo  Lai  also  sent  to 
the  Zillah  Court  the  several  engagements  and  agree- 
ments between  the  brothers,  and  various  other  papers, 
which  had  been  deposited  with  him  as  one  of  the 
'^'  A  district  or  sub-divisiuu  of  a  Perg'unnah. 
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1837.  Arbitrators,    and    had    ever    since    remained    in   his 

DoMUN  SisTG  custody. 

and  others  q^^  ^^^  2Gth  of  Marcli,  1804,  the  ZilM  Goiu't,  con- 

Kasee  Eam  sidGrino^  that  the  encracrement  of  the    11th   of  June, 

and  ^  "^  .  ^   ^  .         ' 

TooLSEE  kam.  1799,  rehitivc  to  the  payment  of  the  Bankers' 
demands,  was  a  separate  and  indej^endent  agreement, 
and  of  unquestionable  validity,  passed  a  decree  in 
favour  of  the  Ecspondents  for  the  sum  of  rupees 
47,656.  12.  which  appeared  to  be  the  amount  due 
from  the  Defendants  for  their  contribution  towards 
the  sums  recovered  from  Madho  Eum,  or  due  from 
him  to  the  Baulicrs. 

From  tliis  decree  the  original  Defendants  appealed 
to  the  Provincial  Court  of  Patna,  and  on  the  17th  of 
MarehylSOQj  that  Court  suggested  to  the  parties  the 
propriety  of  settling  the  dispute  by  a  reference  to 
arbitration.  The  Appellants  acceded  to  this  proposal, 
but  it  was  rejected  by  the  Respondents. 

On  the  4th  of  Jid//,  1809,  the  appellants  filed  some 
accounts  in  the  Provincial  Court  for  the  purpose  of 
showing  that  in  1200  and  1207  Fuslf/,  (a.  d.  1798-9, 
1800-1,)  3Iahdo  Earn  had  misappropriated  the  sum  of 
rupees  52,712.  0.  3.  arising  from  the  collections  of 
the  entire  state.  The  Provincial  Court  considered 
that,  if  this  alleged  misappropriation  were  clearly 
established,  the  Appellants  ought  to  be  at  liberty  to 
deduct  four-fifths  of  the  amount  from  the  sum  total 
of  the  Respondents'  claim ;  and,  in  order  to  ascertain 
the  truth  of  the  Appellants'  representations  on  this 
head,  the  accounts  in  question  Avere  forwarded  to  the 
Zlllah  Court,  with  a  direction  to  them  to  appoint  an 
intelligent  Amccn*  to  examine  the  whole  of  Madho 
Iitwils  accounts  for  the  years  1206  and  1207  Fushj^  in 
'''  A  provisional  native  officer. 


ON    APPEAL    FROIJ   THE    EAST    IKBIES.  375 

the  presence  of  both  parties,  and  that  the  report  of       ^^•'^'• 
the  Ameeii  should  be  foi^w'arded  to  the  Provincial  Coui-t  Domi-x  Sixo 
on  or  before  the  loth  of  August^  1809.  '      v. 

The  Appellants,  however,  thongh  duly  and  fre-  "^^"^^^^^'^"'^^ 
quently  summoned  to  appear  before  the  Ameen  TLxyiaBBRAM, 
appointed  by  the  Zillah  Coiu-t,  and  to  proceed  with 
the  examination  of  the  accoimts  referred  to  his 
investigation,  refused  to  do  so,  and,  in  consequence 
of  such  refusal,  the  Ameen  was  unable  to  make 
any  report  to  the  Provincial  Court  beyond  a  detailed 
statement  of  the  causes  which  had  prevented  his 
going  into  the  accounts. 

On  the  5th  of  November^  1810,  after  the  Provincial 
Court  had  received  the  statement  of  the  Ameen,  the 
Appellants  represented  to  the  Court,  that  they  had 
declined  to  appear  before  the  Ameen  in  consequence 
of  a  message  they  had  received  from  the  Eespondents, 
requesting  that  the  business  might  be  brought  to  a 
settlement  among  themselves ;  but  the  truth  of  this 
representation  was  denied  by  the  Kespondents.  The 
Provincial  Court,  under  these  circumstances,  con- 
sidered that  the  request  of  the  Appellants  for  an 
examination  of  Madho  Barnes  accounts,  and  their 
objection  to  the  Eespondents'  demand,  on  the  ground 
of  an  alleged  misappropriation  by  Madho  Ram,  had 
been  made  merely  for  the  pm-pose  of  delay ;  and  on 
the  5th  of  November,  1810,  they,  by  their  decree,  dis- 
missed the  appeal  of  the  Appellants,  and  affinncd 
the  decree  of  the  Zillah  Coiu't,  and  the  Appellantb' 
were  ordered  to  pay  the  Eespondents'  interest  upon 
the  sum  decreed,  at  the  rate  of  one  2^er  cent  i^er 
month,  as  well  as  all  the  costs  of  the  suit. 

From  this  decree  the  Appellants  appealed  to  the 
Sudder  Dewanny  Adavjlut.    In  their  reasons  of  appeal 
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1837.        they  broug] it  forward  a  charge  of  corruption  against 

DoMUN  Sing  the  Amecn  Y/ho  had  been  deputed  to  investigate  the 

anc  o   ors    q^q^q^^^^..^  j^^d  alleged  that  he  had   acted  in  collnsion 

Kasee  Eam  T^vith  the  Eespon dents:    they  further  represented  to 

TooLSKE  kam.   the  Suddcr  Dewanny  Adazvluf^  that,  although  they  had 

complained  to  the  Provincial  Court  of  the  conduct  of 

the  Ameen,  that  Court  had,  notwithstanding,  affirmed 

the  decree  of  the  Zillah  Court. 

The  Appellants  further  alleged,  that,  after  the  Pro- 
vincial Court  had  made  its  decree,  one  Isher  Dhut^  a 
relation  of  all  the  parties,  interfered  in  the  business 
and  agreed  to  examine  the  accounts ;  that  both  parties 
consented  willingly  to  leave  the  matter  to  his  judg- 
ment; and  that  upon  making  up  the  accounts  of 
Madho  Ram  for  120G  Fuslj,  (a.d.  1798-9.)  Isher 
Dhut  had  found  a  balance  due  to  the  Appellants,  for 
that  year,  of  rupees  19,414. 1\.^  which  being  deducted 
from  the  original  claim  of  the  Eospondents,  it  was 
settled  that  a  balance  of  rupees  '27,397.  6^.  was  justly 
payable  to  them  by  the  AjDpellants.  The  Appellants 
represented,  that  the  accounts  for  1207  Fusly,  (a.d. 
1800-1.)  were  not  settled  hy  Isher  Dhut,  in  consequence 
of  a  dispute  having  arisen  between  the  Respondents, 
which  prevented  their  attending  him,  and  they,  there- 
fore, prayed  that  the  Zillah  Court  might  be  ordered  to 
complete  the  investigation  thus  begun  by  Isher  Dhut. 
The  Respondents,  by  their  answer  to  the  reasons  of 
appeal,  contradicted  the  statements  of  the  Appellants, 
with  respect  to  the  alleged  misconduct  of  the  Ameen, 
and  they  stated  that,  although  the  Appellants  had 
endeavoured  to  induce  them  to  submit  the  existing 
differences  to  the  arbitration  of  Ish^r  Dhut,  they  had 
constantly  refused  so  to  do. 

A  further    attempt,  in    the    shape    of    additional 
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reasons,  was  aftei-wards  made  by  the  Appellants,  to        1837. 
support   their   allegation   that   the  Eespondents  had  Do:«rNSiyo 
a  screed  to  submit  the  matter  to  the  arbitration  of  Is  her     ^^^  others 

~  v. 

D/iut  and  for  the  same  purpose  they  filed  a  paper  of  Kasee  Ram 

accounts,  which  purported  to  be  signed  by  the  Ap-  toolsee  kam. 

pellants  and  by  the  Eespondent,  Toolsee  Ram;  and  also 

a  document,    which  the   iVppellants  alleged  to  have 

been  written  and  signed   by  the  other  Eespondent, 

Kasee  Ram,  acknowledging   that   he   had  agreed  to 

accept  of  inipees  27,397.  5 J.,  as  settled  by  Isher  Dhut, 

on  account  of  the  decree  awarded  in  the  Eespondents' 

favour,   and  of  rupees  2,000  more,   allowed  to  him, 

and  that  he,  the  Eespondent,  would  make  no  more 

objections. 

Both  of  these  documents,  or  at  least  the  signatures 
of  the  Eespondents  which  appeared  upon  them,  were 
alleged  by  the  Eespondents  to  be  spmious.  The 
Appellants  produced  no  evidence  in  support  of  them, 
or  of  any  of  the  statements  contained  in  their  reasons 
of  appeal. 

On  the  30th  oi  September,  ISli,  the  Siiclder  Dcivanny 
Adaiohit  gave  judgment  in  favour  of  the  Eespondents. 
But  inasmuch  as,  since  the  decree  of  the  Provincial 
Court,  the  Eespondents  had,  upon  an  appeal,  suc- 
ceeded in  reducing  the  amount  of  one  of  the  decrees 
obtained  against  them  by  the  Bankers,  by  the  sum 
of  rupees  1,912.  8.,  four-fifths  of  that  sum  was  de- 
ducted fi'om  the  amount  which  the  Eespondents  had 
in  the  present  suit  recovered  from  the  Appellants. 
Subject  to  this  deduction,  the  decree  of  the  Provincial 
Court  was  afEi-med,  with  interest  and  costs  to  be  paid 
by  the  Appellants. 

From  this  decree  of  the  Sudcler  Dewannij  Ada?vlufy 
the  Appellants  appealed  to  His  Majesty  in  Council, 

VOL.   I.  Y  1 
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1837.        auci  praj'cd  that  the  same  might  bo  reversed,  for  the 
DoMUN  Sing  folloAviiig  rcasous : — 

andot-bers  j  Bccause  the  pai)ers  of  the  11th  of  June,  1799, 
Kasee  Eam  were  never  intended  by  the  parties  to  be  definitive 
TooLsM  Kam.  agreements,  bnt  only  part  of  a  proposed  arrangement 
which  was  never  carried  into  effect,  and  which  would 
have  been  invalid  by  the  Hindoo  la^r,  inasmuch  as  it 
proposed  to  be  a  partition  of  an  undivided  family 
estate  without  the  sanction  o?  consent  of  the  father 
of  the  parties. 

II.  Because  it  wag  ^inequitable  to  make  the  partners 
of  an  undivided  estate  pay  the  whole  amount  ef  the 
debts  discharged  by  one  of  their  members,  without 
taking  an  account  of  the  receipts  by  that  mombci- 
dm-ing  the  period  he  had  the  management  of  the 
estate,  which  had  never  yet  been  done. 

III.  Because  all  tlisputes  between  the  parties  had 
been  settled  by  the  arbitration  of  Is/icr  Dhut. 

IV.  Because,  even  if  the  decree  of  the  Suddet- 
Deivanny  Adawlut  was  correct  in  other  respects,  it  was 
erroneous  in  directing  a  deduction  of  foui'-fifths  of  the 
amount  to  which  the  demand  of  Ram  Persad  Blmggui 
had  been  reduced  on  appeal,  instead  of  which  it  ought 
to  have  dii'ccted  a  deduction  of  four-fifths  of  the 
difference  lx)tween  the  sum  of  rupees  1,912.  8.,  to 
which  it  had  been  so  reduced,  and  the  original  sum,, 
to  four-fifths  ef  which  the  Appellants  had  been  made 
liable  by  the  decrees  of  the  Zillah  and  Provincial 
Courts  in  respect  of  it. 

The  Eespondcnts  submitted,  on  the  other  hand', 
that  the  ai3peal  ought  to  be  dismissed,  and  the  decree 
ajDpcaled  from  affirmed,  for  the  follesving  reasons  : — - 

I.  Because  the  demand  of  the  Eespondents  for 
€outributiou  towards  the   payment   of   the   Banker.^^ 
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• 

^demands  arose  upon  a  distinct  agreement,  which  pro-        ^^37. 
vided  for  a  division  of  the  real  estate,  and  for  the  Domi-x  Sixg 
discharge  of   these  demands,   and   was  wholly  inde-     ^^  J_ 
pendent  of  all  or  any  questions  subsisting  between  Easee  Ea^i 
the    parties   in    relation   to    the   personal    estate   of  TooLSEKEAii. 
Dherim  Sing^  the  comnwn  ancestor. 

II.  Because  the  Appellants  failed  entirely  in  estab- 
lishing a  right  of  set  off,  in  respect  of  alleged  mis- 
appropriations by  Mc(/Jho  Ram,  of  the  collections  of 
the  real  estate  in  120G  and  1207  Fusly,  (a.d.  1798—9, 
1800 — 1.)  and  also  failed  in  their  attempt  to  make 
out  any  agreement  or  consent  by  the  Eespondents 
to  compromise  the  suit,  or  to  refer  the  matter  in 
difference  to  arbitration. 

I\Ir.  Miller,  K.C.,  and  3Ir.  Wigram,  K.C.,  for  the 

Appellants. 
Mr.  Serjeant  SpanJcic,  and  Mr.  E.  J.  Lloyd^  for 

the  Eespondents. 

Baron  Parke  : 

Thou*  Lordsldps  are  of  opinion  tliat  the  decree  of 
the  Court  below  ought  to  be  affirmed.  In  this  case 
the  action  was  founded  upon  an  agreement  alleged  to 
have  been  made  by  the  Appellants  to  pay  their  equal 
proportions  of  a  joint  debt,  effected  on  a  common 
family  property.  It  is  clear  that  that  common  family 
property  was  divided  in  1799,  and  it  is  clear  that  there 
were  the  several  agreements  entered  into,  and  the  first 
question  in  this  case  turns  upon  the  meaning  of  these 
iigreements.  If  it  was  the  meaning  of  them  that  the 
Bankers'  claims  were  to  be  paid  by  all  the  five  persons 
in  equal  proportions,  according  to  the  interest  they 
respectively  had  in  the  family  estate,  and  that  thiit 
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1837.  -^as  to  be  done  by  the  settlement  of   the  accounts 

DoMTTN  Sma  between  the  parties,  it  is  clear  that  the  Respondents 

an  o   era  y^^j.^  Yight  in  bringing  the  action  against  the  present 

ICasee  Eam  Appellants   for  foui'-fifths   of   the  Bankers'  account, 

and  ,  . 

TooLSEE  Ram.  and  that  question  depends  upon  the  construction  of 
these  agreements,  which  were  entered  into  between 
the  parties,  after  the  reference  that  took  place  in 
1799. 

]^ow,  none  of  their  Lordships  have  any  doubt  upon 
the  construction  of  those  agreements.  It  appears  that 
there  had  been  disputes  between  the  family  with  respect 
to  the  property,  and  that  all  these  parties  agreed  to 
refer  the  matter  to  certain  Arbitrators,  and  while  this 
arbitration  was  still  pending,  it  appears  that  they 
entered  into  two  agreements.  One  of  those  agreements 
is  dated  the  11th  of  June,  1799,  that  is  the  first  of 
those  agreements  entered  into  between  the  parties,  and 
in  that  agreement  the  five  sons  allege  that  they  have 
made  a  division  of  the  landed  projDorty,  and  they  agree 
to  pay  the  Bankers,  in  equal  shares,  that  is,  that  each 
shoidd  pay  one-fifth  of  those  demands.  They  further 
state,  that  in  case  any  of  them  should  be  under  an 
inability  to  do  so,  and  his  lands  should  be  sold  in 
consequence,  that  from  their  own  shares  they  would 
make  that  good,  "  and  that  they  will  certainly,  and 
without  fail,  liquidate  Bankers'  demands,"  therefore, 
those  are  demands  which,  all  parties  agree,  should  at 
all  events  be  liquidated. 

Then  there  comes  a  separate  agreement,  in  which, 
after  alluding  to  the  demands  of  the  Bankers,  upon 
which  suits  were  then  pending,  they  go  on  to  provide, 
that  in  case  there  should  be  other  demands,  they  would 
leave  them  to  the  decision  of  the  Arbitrators,  and  they 
agreed  to  abide  their  decision  with  respect  to  their 
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quota.      This   is   the   provision   with   respect   to   an        1837. 
ulterior  demand.  Domxj^-  Sixa 

And  then  comes  the  third  agreement:    and  they     ^""^ others 
having  again  provided,  that  though  they  have  divided  Kasee  Ram 
the  estates  among  themselves,  the  personal  property,  toolseeKam. 
including  cash,  still  remains  in  common,  agree  that  all 
the  debts  which  are  due  to  the  estate  should  be  equally 
di^dded  among  them,  and  they  stipulate  that  the  pay- 
ment of  the  Bankers'  demands  shall  on  no  account  be 
delayed  until  the  partition  be  effected.     Therefore  they, 
as  clearly  as  possible,  say  that  the  engagements  with 
respect  to  the  Bankers'  demand  shall  be  carried  into 
immediate  effect,   and  shall  not  be  delayed  by  any 
division  of  the  family  property,  or  by  the  settlement 
of  the  debts,  which  may  be  due  to  the  family,  to  be 
divided  between  them. 

It  is  clear  to  their  Lordships  that  this  was  the  agree- 
ment between  the  parties — there  is  nothing  to  induce 
us  to  come  to  a  different  conclusion.  That  being  so, 
the  Eespondents  have  clearly  a  right  to  recover  from 
the  Appellants  four-fifths  of  all  those  Bankers'  de- 
mands-, unless  the  Appellants  can  show  some  other 
answer  to  this  right. 

Now,  their  first  answer  is,  we  have  a  set-off  against 
the  respondents,  because  Madho  Ea?n,  their  father, 
was  indebted  to  his  brothers  upon  the  management 
of  the  family  concerns ;  that  he  received  more  rents 
than  he  had  applied,  which  it  was  competent  to  them 
to  make  out ;  but  there  is  not  a  scintilla  of  legal  evi- 
dence of  their  having  such  a  claim  against  him  :  and 
when  the  Zillah  Coiu-t  referred  the  case,  it  is  clear  that 
they  never  at  that  time  brought  forward  such  a  claim ; 
and  if  they  have  such  a  claim,  neither  the  decision  of 
the  Court  below,  nor  of  this  Court,  will  prevent  them 
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1837.        from  enforcing  it ;  therefore  their  appeal  must  fail  on 
Doj.ruN  SixG  the  ground  of  their  not  having  brought  legal  evidence 
^^f^^^^    of  this  set-off. 

ELvsEE  Eam       Another  ground  which  they  get  up  is,  that  it  was 
TooLSEK  Ram.  referred  to  Arbitrators.     Xow,  there  is  no  foundation 
for  saying  that  it  was  so  referred — there  is  no  legal 
evidence  of  that,  and  that  also  must  fail. 

With  respect  to  the  last  reason  assigned  in  the  case 
.of  the  Appellants,  that  the  Court  below  erred  in 
directing  a  deduction  of  four-fifths  of  1,912  rupees, 
instead  of  directing  a  deduction  of  four-fifths  of  the 
difference,  being  1,912  rupees,  and  the  original  sum, 
it  is  quite  clear,  that  there  is  a  mistake  in  the  word- 
ing of  the  decree  in  that  respect,  and  that  the  sum 
was  not  meant  to  be  reduced  to  1,912  rupees,  but 
reduced  by  1,912  rupees.  It  was  not  likely  that  so 
large  a  demand  as  8,000  rupees  should  be  reduced  to 
1,912,  and,  therefore  we  nuist  take  it  that  1,912  rupees 
were  to  be  struck  off  8,000,  and  then  the  decree  is 
perfectly  right  in  giving  credit  to  the  Eespondents 
for  four-fifths  of  all  sums :  and  the  result  will  be  that 
the  decree  of  Sudder  Dewannij  Adawlut  must  be  affirmed, 
with  costs. 
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KiET  Chuxder  Roy,  and  otliers     -     -     AppeUantSj 


V. 


The  Goternment,  &  Conxoy  Laul\ 
TiiAKooR,  and  GoPArL  Lat:l  Tha-  |  Rcsjjonclents.'^ 
KOOR ) 

On  appeal  from  the  Budder  Deioanny  Adaiuliit  of  Bengal. 

±_  HE  original  suit  in  tliis  case  was  instituted  to  re- 
scind a  sale  made  for  aiTears  of  Government  dues,  on  ii.  i",  i-  u, 
the  ground  that  the  property  in  question  was  not  liable     "^'"i^sy^^^' 
for  the  arrears  at  the  time  of  the  sale,  and  that  such     ^ — -'^^ 
sale  was  oppressive  and  illegal.     #The  Appellants,  Kirt  EovemirKo- 
Chunder  Roy^  and  twelve  others,  were  formerly  here-  Gover^^^  *^^ 


i-nor- 


ditary  Zemindars^  and  joint  proprietors  of  Pcrgunnah^  General  in 
Uidilpore,  situate  in  the  Zillah  of  Dacca  Jclalporc,  in  th"report\T 

the  Board  of 

•*  Present :  j\[embers  of  the  Judicial  Committee, —Im-ii  Broiig-   onlCTrVaf/ 

ham,    Mr.  Baron  Parke,   Mr.  Justice  Bosanquet,  and  the  Eio-ht   f"i"  an-ear.s  of 

Hon.  Thomas  Erskine,  CTiief  Judge  of  the  Court  of  Bankrupt!-y.    stSme^^br 

Privy  Couneilloi-s— ^45smo;-s,    The   Eight    Hon.   Sir-   Edward   fore  the  close 

Hyde  East,  Bart.,  and  the  Eight  Hon.  Su-  Alexander  Johnston,     of  the  year  ; 

but  in  order  ta 
,    .,  .  ,  .  warrant  that 

act,  there  must  be  an  arrear  of  a  preyious  year,  or  of  a  monthh-  instal- 
ment, for  which  default  has  been  made,  alter  demand  bv  the  Collector 
_  A  written  mstminent,  or  histhundy,  for  secimng  the  payment  of  the? 
hst  by  monthly  instalments,  thotigh  usual  ami  advisable,  is  Aot  necessary 
to  entitle  the  Government  to  enforce  such  paAmient,  if  the  revenue  be  a 
fixed  monthly  last  or  instalmmit. 

The  taking  a  security  bond  with  sureties  for  the  payment  of  accumu- 
lated arrears  byfutm-e  monthly  instalments,  will  not  (Uschar-e  the 
liability  of  the  Zemindar  for  such  an-ears,  or  preclude  the  Government 
fi-om  proceeding  to  a  sale  of  the  Zemindary,  if  such  arrears  are  not  duly 
liquidated.  .  •' 

No  exccs.s  in  the  value  of  the  lands  sold,  over  the  arrear  of  revenue 
due,  will  vitiate  the  sale,  the  Government  having,  by  Ben.  Reo-  V  181'> 
an  absolute  discretion  to  sell  either  the  whole  or  any  part  o'f'an'estaW 
for  arrears,  without  reference  to  the  probable  produce  of  the  sale. 
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^  1S37.        tlic  Province  of  Bengal^  which  they  hckl  in  nnilividecl 

KiuT  Chun-  shares.     Under  the  decennial  and  pennanent  Settle- 

and^others     i^^<^iit,   established  A.D.   1793,  [Sumvit  1200,)  by  the 

^-  Marquis  of   CortmalUs,  the  amoimt  of  the  assessment 

iiENT        charged  upon  the  Zemindarjj  of  Pergunnah  JEldUpore^ 

and  others,    ^^^s  the  yearly  sura  of  S.   E.  64,996.   15.     On   the 

16th  of  November^  1812,  the  Zemindar ij  was  put  up  to 

sale  at  Calcutta^  by  the  Board  of  Eevenue,  for  recovery 

of  arrears  of  revenue  due  from  the  Appellants  at  the  end 

of  the  month  Bhadoon  1219,  Bengal  San  (23rd  Sep- 

tembe)',  1812,   a.d.),  and  which  amounted  at  the  time 

of  the  sale  to  the  principal  sum  of  S.  E.  6,210.  12., 

l)ut   before   thfe    sale    a   further   aiTear,    amounting, 

with  the  above  sum,  to    S.   E.  41,000  and  upwards, 

had   accrued   due,    and   was   to  be   covered   by   the 

proceeds  of  the  sale. 

The  arrear  of  S.  E.  6,210.  12.  consisted  of  distinct 
items,  one  of  them  being  the  sum  of  S.  E.  2,499  for  in- 
stalments due  in  respect  of  a  prior  accumulated  arrear 
of  revenue,  the  payment  of  which  the  Government 
had  agreed  to  receive  by  certain  fixed  instalments,  and 
the  other  being  the  sum  of  S.  E.  2,711.  12.  which 
remained  due  on  account  of  the  monthly  instalments 
of  the  revenue  for  the  current  year,  1219,  B.  S. 
(a.  d.  1812),  up  to  the  end  of  the  month  Bhadoon 
[September).  Mohunng  3Iohun  Thakoor,  the  father  of 
the  present  Eespondents,  Connoy  Laul  Thalzoor  and 
Gopciid  Laid  Thakoor,  attended  the  sale  of  the  estate 
at  Calcutta,  and  became  the  purchaser  for  the  sum  of 
S.  E.  97,200,  the  whole  of  which  sum  he  paid  into 
the  treasmy,  and  a  deed  of  sale  was,  on  the  27th  of 
November^  1812,  duly  executed  to  him  by  the  Govern- 
ment. 

This  sale  was  made'  by  the  Board  of  Eevenue  at 
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Vaktctta,  under  the  authority  and  in  pursuance  of  the       ^^^'^• 
Eesjulations  then  in  force  relatinsr  to  the  land  revenue,  Ktet  Chux- 

"D 

under  the  foUo^ving  circumstances.  and  others 


The  aiTcar  of  revenue,  in  respect  of  "which  the  first- 


V. 

The  Govekx- 


mentioned  sum  of  S.  E.  2,499  was  due,  was  the  balance       ^^e^'t 

p  •  1  1  £    I-  ^^*^  others-. 

01  the  arrears  of  instalment  due  on  account  oi  former 
arrears  of  revenue,  which  consisted  of  the  following 
particulars  : — 1st,  of  an  aiTcar  of  revenue  due  on 
account  of  Perguimah.,  Eidil'ijore^  from  1198  to  1201, 
B.  S.  (or  1792  to  1795,  a.  d.)  amounting  to  S.  E. 
28,972.  15.  19.  2ndly5  of  the  balance  of  revenue  for  the 
year  1802,  B.S.  (or  1796,  a.d.)  amounting  to  S.  E. 
15,  730.  8.  10.  3rdly,  of  the  balances  due  for  subsequent 
years  up  to  1206,  B.S.  (or  1800,  a.d.)  amounting  to 
S.  E.  54,619.  13.  llj. ;  and  4thl)^,  of  the  costs  of  cer- 
tain suits  instituted  by  the  Collector  of  Dacca^  against 
the  Appellants,  for  establishing  theii'  liability  for  the 
aforesaid  arrears,  fi-om  1198  to  1201,  and  of  the  year 
1202,  B.  S. 

The  liability  of  the  Appellants  to  discharge  the 
arrears  fi'om  1198  to  1201,  B.  S.,  and  the  single  year 
of  1202,  B.  S.,  was  established  by  two  decrees  of  the 
Siidder  Dewaany  Adawlut^  dated  respectively  the  16th 
(A  Fehniarij^  1803.  Bywliich  it  appeai*ed,  that  prior 
to  the  institution  of  these  suits  the  Appellants  had 
resisted  the  demand  made  upon  them  by  the  Collector 
for  theii*  arrears,  alleging  that  the  Zemindary  had  been 
luider  the  management  of  the  Government  and  its 
Officers,  and  that  they  (the  Appellants)  were,  there- 
fore, not  liable  to  the  payment  of  the  arrears  of  revenue. 
But  it  was  established  by  the  evidence  adduced  in  those 
suits,  that  the  Appellants  (who  being  joint  proprietors, 
were,  by  the   Bengal  Eegulation,   YIII.  a.d.    1793) 

vol.  I.  w  1     ^ 
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1837.       section  23,*  imnp^'tcii^  ^^  undertake  the  peisouui 
xi^Tctom-  management  of  th(ft'airs  of  the  Zemindar!/)  had,  by 
af/ottrs    their  deputies,  preseni  a  durlchast  of  application  to 
THB  GovKKN  *^®  Collector,  dated  the^-^st  Assar  1198,  B.  S.  (bthof 
MEXT       Jul^  A.  D.  1791),  praying^^t  the  management  might 
.nd  others.   ^^  eommittod  to  a  person  of\e"'  ^^^^  appointment; 
that  they  had  entered  into  an  el^gement  for   the 
payment  of  the  existing  balances,  a(>^^  ^^^.  ^ 
assessment,   and  that  one  Kally  Persacf^^'' 
pliance  with  the  prayer  of  the  Appellam     .    ''       ' 
appointed  Sarharakar  or  Manager  of  their  i?^^         *^  ^ 
but  upon  the  resignation  of  Kally  Per  sad  ^'  , , 

of  the  year  1198,  B.  S.,  the  Appellants  beini  , 

to  agree  upon  the  appointment  of  a  person  to  s.  ,   . 
him,  the  Collector,  by  virtue  of  the  powers  veste. 
him    by  the  25th  section    of  the  above  Regulati.J 
appointed   a  Manager  of  the  estate,   who  continue, 
in  the  management  thereof  throughout  the  years  iii 
which  the  aiToars  of  revenue  sued  for  became  due. 
But  as  the  joint  proprietors  of  an  undivided  estate  are 
at  liberty  to  obtain  a  partition,  and  to  hold  their  re- 
spective   shares    in  severalty,   and  have  the  means  in 
their  power  of  obtaining  the  separate  management  of 
their  shares,  and  as  the  appointment  of  a  Manager  by 
the  Collector  can  only  be  made  upon  the  neglect  of  the 
Joint  proprietors,   the   Manager  thus   appointed  was 
considered  as  the  Agent  of  the  proprietors,  and  they, 
by  law,  accordingly  bear  the  expense  of  the  appoint- 
ment, and  are  made  responsible  for  the  public  revenue. f 
The   Sudder  Detvanny   Admvliit^    therefore,  held  and 
decreed  in  both  the  above-mentioned  suits,  that  the 

*  Since  rescinded,  vide  sec.  2,  Regulation  XVII.  a.d.  1805. 
)  Reg.  VIII.  A.D.  1793,  sees.  25  and  26. 
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Appellants  were  liable  to  the  payment  of  the  arrears       1^7. 
of  revenue  which  had  become  due  fi'om  1198  to  1201,  Kirt  Chtjn- 
B.S.,  and  for  the  year  1202,  B.S.     Both  decrees  were    anrotos 
made  with  costs,  to  be  paid  by  the  Appellants.  ^^^  goveen- 

On  the  part  of  the  Appellants  it  was  stated  as  an  mext 
objection,  that  during  the  management  of  the  Zetnin- 
dary  by  the  Sarbarakar  appointed  by  the  Collector,  the 
accoimts  of  the  collections  and  disbursements  for  the 
years  1199,  1200,  1201,  and  1202,  B.  S.,  had  not 
been  explained  to  them.  The  Court  considered  that 
this  explanation  .ought  to  have  been  given,  and  after 
decreeing  the  liability  of  the  Appellants  to  the  arrears 
in  question,  the  Sudder  Dcwanwj  Admvliit  declared 
that,  after  the  explanation  of  the  SarharaJcar^ s  accounts 
for  the  years  specified,  which  it  was  incumbent  on  the 
Zillah  Collector  to  explain  to  them,  or  to  some  person 
on  their  part,  if  the  Appellants  should  refuse  imme- 
diately to  discharge  the  balance  appearing  against 
them,  then  it  was  optional  with  the  Collector  and 
Board  of  Eevcnue  to  sell  their  Zemmdari/j  as  provided 
by  the  Eegulations,  for  the  pm'pose  of  recovering 
their  amount,  as  well  as  the  costs  of  suit  incuiTed  by 
the  Respondent,  the  Government. 

It  was  doubtful  whether  the  Court  could  impose 
this  restriction  upon  the  right  of  the  Government,  to 
recover  payment  of  the  arrears,  by  a  sale  of  the  estate, 
because  it  did  not  appear  that  the  Collector  had  any 
peculiar  control  or  authority  over  the  Manager  ap- 
pointed by  him ;  or  that,  after  his  appointment,  he  was 
considered  in  any  other  light  than  as  the  Agent  of  the 
joint  proprietors.  By  Reg.  XIY.  a.d.  1793,  sec.  6, 
they  had  their  specific  remedies  against  the  Sarbara-^ 
km\  or  managing  officer,  for  any  embezzlement  or  irre- 
gularity of  accounts,  which  he  might  have  executed. 
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The  Govern 

MENT 

and  others. 


1837.  Whether  it  was  so,  or  uot,  the  restriction  containe(J 
KiRT  Chun-  in  the  decrees  was  removed,  by  a  new  arrangement 
aud^others  Subsequently  entered  into  between  the  Board  of 
Ee venue  and  the  Appellants,  long  prior  to  the  insti- 
tution of  the  suit  in  which  the  present  appeal  had 
arisen,  and  before  the  sale,  which  the  Appellants  com- 
plained of,  had  taken  place. 

After  the  year  1202,  B.  S.,  the  management  of  tho 
estate  was  still  conducted  by  a  ^arharalmr  appointed, 
by  the  Collector ;  and  further  arrears  accrued  due, 
which,  up  to  the  year  1206,  B.  .8.  (1799,  a.d,),. 
amounted  to  S.  E.  54,669.  13.  11^.  These  arrears, 
together  with  the  arrears  and  costs  which,  by  virtue 
of  the  decrees  of  the  Sudder  Deioanny  Adawlut^  before 
stated,  the  Appellants  were  liable  to  pay,  amounted 
to  the  sum  of  S.  E.  102,902.  3.  12|. ;  the  whole  of 
which  still  remained  undischarged  in  the  year  1211, 
B.  S.  (or  1804,  a.d.).  In  that  year  negotiations 
were  carried  on  between  the  Aj>pellants,  and  the 
Collector,  and  the  Government,  in  respect  of  those 
arrears,  in  which  the  Appellant  pressed  for  an  abate- 
ment of  some  part  of  the  demand,  on  the  ground 
that  the  Manager  of  the  Zemindary,  appointed  by  the 
Collector,  had  been  guilty  of  embezzlement  and  mis- 
management. The  Governor- General  in  Council  did 
not  think  it  proper  to  allow  of  any  abatement,  but 
was  willing  to  give  the  Appellants  time  to  discharge 
the  balance.  The  Appellants,  however,  refused  the 
terms  on  which  the  postponement  of  payment  was 
offered  to  them ;  and,  in  consequence  of  such  refusal, 
the  Government,  on  the  9th  of  Junc^  1804,  a.d.,. 
advertised  the  estate  for  sale  for  the  recovery  ef  tho 
amount  due. 

The  order  for  sale  was  afterwards  rescinded,  upoii 
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the    Appellants    entering  into    an    engagement,  with     ^JfJ^ 
sui-eties,  to  pay  the  whole  of  the  aforesaid  arrears  and  Kiet  Chttn- 
costs  {viz.,  the  sum  of  S.  E.  102,902.  3.  12f.),  by    and^fhers 
monthly  instalments,  in  ten  years,  beginning  with  the  ^^^  00^,5^^- 
year  1211,  B.  S.  (1804,  a.d.).     The  engagement  en^        f^^^ 

.-.-.*         IT  1       ,  •      1  1.         ^^d  others. 

tered  into  by  the  Appellants  was  by  two  instruments ; 
one  of  them  a  durkhast,  whereby  they  acknowledged 
that  the  sum  of  S.  E.  102,902.  3.  12f  was  due  from 
them  for  arrears  of  reveuue  up  to  the  year  1206, 
B.  S.,  and  for  costs,  stating  that  they  were  prepared 
to  pay,  by  instalments,  in  ten  years,  and  offering  the 
security  of  the  persons  therein  named  for  such  pay- 
ment ;  and  they  prayed  that  this  arrangement  might 
be  acceded  to,  and  that  an  order  should  be  sent  to  the 
Collector  to  recall  the  ^arharakar,  and  to  give  to  the 
Appellants  the  management  of  theii*  estate,  that  they 
might  exert  themselves,  for  the  piu'pose  of  regularly 
paying  up  the  Government  revenue.  The  other  in- 
strument was  a  memorandum  of  the  balances  due,  and 
the  amount  of  the  monthly  instalments  by  which  they 
were  to  be  discharged.  Both  of  these  instruments 
were  signed  by  the  Appellants  on  the  6th  of  July, 
1804,  before  the  Board  of  Eevenue  at  Calcutta. 

The  arrangement  thus  offered  by  the  Appellants 
was  accepted  by  the  Government ;  and  the  Appellants 
were,  at  the  same  time,  informed  that,  in  the  event  of 
theii'  failing  to  discharge  their  instalments  regularly, 
together  mth  the  cim-ent  klsts,  measures  would  be 
adopted  for  bringing  their  lands  to  sale :  and  the 
Collector  was,  by  letter  fi'om  the  Board  of  Eevenue, 
apprised  of  this,  and  desii-ed  to  be  particular  in  report- 
ing to  the  Board,  should  the  Appellants  at  any  time 
fail  in  the  discharge  of  their  instalments.  The  persons 
whom  the  Appellants  offered  as  sureties  for  the  du© 
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1837.        dfscliargc  of  the  instalments  were  Si/ed  Hoosein-odd-deen 
KiBT  Chun-  Mahoomedimd  Goviiid  Churn  G/iosc,  who,  on  the  14th  of 
and  others    d'nl^/,  1804,  A.D.,  executcd  a  Bond  for  payment  of  the 
The  GevERN-  i^^^^li^^nts,  according  to  the  terms  of  the  agreement 
MENT       entered  into  by  the  Appellants ;  and  they  agreed  that, 
■    in  the  event  of  their  failing  to  discharge  the  instal- 
ments, their  Zemindary  and  TalooJcs  might  be  sold  by 
the  Government  for  realizing  the  balance  due. 

After  the  foregoing  arrangement  was  completed,  and 
oil  the  20th  of  Jid>j^  1804,  a.d.,  the  Appellants  were, 
under  the  orders  of  the  Eevenue  Board,  let  into  the 
possession  and  management  of  their  own  estate ;  and 
they  appointed  Sheo  Persad  3fujmoodary  farmer  of  the 
Zemiiidaru,  who  held  it  in  farm,  under  the  Appellants, 
from  that  period  till  the  sale  of  the  estate. 

Up  to  the  time  when  the  Appellants  entered  into  the 
above  engagement  for  payment  of  the  Government 
demand  by  instalments,  no  explanation  had  been  given 
of  the  account  of  the  SarharaJcars  appointed  by  the 
Collector  for  the  years  1190,  1200,  1201,  and  1202, 
B.S. ;  and  an  application  had  been  made  by  the  Appel- 
lants, on  the  ITtli  of  Jiinc^  1803,  to  the  Zillah  Court  of 
Backergungey  for  an  order  upon  the  Collector  to  give 
the  explanation  required  b}^  the  decrees  of  the  Siidder 
Deivann?j  Adatvlut  in  that  respect.  The  Zilkdi  Court 
I)assed  an  order  to  that  effect  on  the  15th  of  Jtily^  1803 ; 
it  appeared,  however,  that,  owing  to  irregularities 
which  had  formerly  prevailed  in  the  Collector's  office,  a 
full  and  satisfactory  explanation  of  the  accounts  could 
not  be  given ;  and  the  matter  remained  in  this  position 
at  the  period  when  the  Appellants  entered  into  the 
before-mentioned  arrangement,  with  il\Q  Government, 
for  the  payment  of  the  accumulated  arrears  by  instal- 
ments. 
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lu  pui'suaucc  uf  that  arrangement,  the  monthly  in- 


m 


183; 


I 
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stalments  were,  from  time  to  time,  paid,  (whether  at  the  Kiet  Chux- 
stated  and  proper  times  did  not  appear,)  and  the  pay-    and  others 
ments  were  made  by  the  Appellants'  sureties  in  the  ^^^  goteks- 
names  of  the  Api^ellauts ;  and  the  receipts  given  by  the        ^^j 

^^  ••IP  and  otners. 

Collector  for  those  payments  were  given  with  reierence 
to,  and  by  way  of,  discharge  of  the  Zemindar jj.  At 
the  end,  however,  of  the  month  Bhadoon  1219,  B.S. 
[September  1812,  a.d.),  there  was  an  aiTeai'  due  in 
respect  of  the  instalments  of  S.  E.  2,499,  which 
formed  part  of  the  gross  sum  for  which  the  estate  was 
advertised  for  sale,  and  was  ultimately  sold. 

On  the  5th  Assin  1219,  B.  S.  (19th  of  SepUmher, 
1812,  A.D.)  the  Collector  oi  Dacca  addressed  to, the 
Board  of  Eevenue,  at  Calcutta^  a  letter,  wherein 
he  recommended  that  the  lands  of  defaulters,  in 
payment  of  revenue,  should  be  immediately  adver- 
tised for  sale,  for  recoveiy  of  aiTears  up  to  the 
preceding  month  of  Bhadoon  {^Septeinher\  on  account 
of  the  cuiTent  year  1219,  B.  S.  This  letter  enclosed 
several  statements  of  lands  of  defaultei's.  Statement 
No,  1,  specified  estates,  the  assessment  upon  which 
exceeded  rupees  5,000,  and  comprised  the  Pergunnah^ 
Eidilpore^  the  assessment  upon  which  exceeded  that 
sum ;  and  the  amount  of  arrear  charged  against  it 
was  S.  E.  18,217.  12. ;  the  particulars  of  which  were 
stated  to  be  S.  E.  15,718.  12.,  on  account  balance  of 
revenue  for  the  current  year;  and  S.  E.  2,499,  on 
account  balance  of  revenue  for  former  years,  due  on 
kisthundy.  In  reply  to  this  letter,  the  Board  of 
Eevenue,  on  the  6th  of  October,  1812,  a.d.,  ordered 
the  Collector,  with  reference  to  statement  Xo.  1,  to 
issue  the  prescribed  advertisements,  notifying  that 
the  lands  would  be  disposed  of  at  the  office  of  the 


and  others. 
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1837.  Board    of    Eevenue,    at    Calcutta^    on    the    16tli   of 

KiRT  Chun-  November  tlieu  next  (corrcspoudiug  wath  3rd  Aghun)  ; 

and  others  ^^^  ^^  ^^  ^^^  ^^  November^  1812,  a.d.,  the  Board 

}'■  of  Eevenue  acquainted  the  Collector  that  the  Gover- 

The  Govern-  _   -•■  ^ 

MENT  nor-General  in  Council  had  authorized  the  proposed 
sale. 

On  the  12th  Katlk  1219,  B.  S.  (26th  of  October, 
1812,  A.D.),  the  Collector,  in  obedience  to  the  orders 
of  the  Board  of  Eevenue,  issued  the  advertisements 
of  sale,  notifying,  among  other  things,  that  the  "  sale 
statement"  of  the  villages  in  Dacca  Jelalpore  being 
in  arrears  up  to  Bhadoon  [Scjjtember)  1219,  B.  S., 
had  been  transmitted  to  the  Board  of  Eevenue  on 
the  18tli  September,  1812,  a.d.  ;  and  that  the  Mahals 
or  districts,  assessed  beyond  rupees  5,000,  were  to 
be  sold,  at  the  office  of  the  Board,  on  the  3rd  AgJmn 
1219,  B.  S.  (16th  of  November,  1812):  and  that,  if 
the  defaulters  of  the  first  description  discharged  their 
arrears,  they  would  be  received  at  the  Treasury  until 
the  25th  Katlk  1219,  B.  S.  (8th  of  November,  1812, 
A.D.),  and  due  notice  given  of  the  payments  to  the 
Board ;  but  that  no  sums  would  be  received  after 
that  date :  and,  by  the  same  advertisements,  the 
arrears  due  on  account  of  Pergunnah,  Eidilpore,  were 
stated  to  be  the  aforesaid  sum  of  S.  E.  18,217.  12., 
and  to  consist  of  the  same  items  and  particulars 
as  before  mentioned  to  have  been  specified  in  the 
Statement  No.  1,  transmitted  by  the  Collector  to 
the  Board  of  Eevenue. 

At  the  date  of  the  Collector's  letter  to  the  Board 
of  Eevenue  of  the  19th  of  September,  1812,  a.d.,  the 
amount  of  payments  made  by  the  Appellants,  on 
account  of  the  revenue  of  the  current  year,  due  up 
to  the  end  of  Bhadoon  {September)^  was  S.  E.  10,601 ; 
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but  before  the  publication  of  the  advertisement  of  sale,        1^37. 
and  on  the  30th  of  September,  1812,  a.d.,  they  paid  Kiet  Chux- 
into  the  Treasury  the  sum.  of  S.  E.  5,008,  by  which    and^others 
their  payments  were  increased  to  S.  E.  10,710.     12.  ;  ^     ;,'• 

i    »  '  •"    The  Goverk- 

and   on   the   IGth   Katik   (30th   of    October),    which        ME^-T 
was  after  the  publication  of  the  advertisement,  but 
before  the  expii-ation  of  the  period  limited  thereby  for 
the  payment  of  arrears,  they  paid  the  further  sum  of 
S.  E.  4,500,  which  made  the  an-ear,  for  the  cui-rent 
revenue,  S.  E.  6,210.  12, ;  at  which  it  stood  on  the 
25th  Katik  (8th  of  November),  the  last  day  on  which 
defaulters  were  to  be  at  liberty  to  make  any  pajnnents 
to  the  Treasury  :  and  the  total  arrear    on  that  day, 
including  the  an'ear  of  S.  E.  2,499  due  on  the  instal- 
ment Bond,  was  S.  E.  8,709.  12.     But  on  the  28th 
Katik  (11th  of  November)  being  only  five  days  before 
the  day  fixed  for  the  sale  at  Calcutta,  the  Appellants 
paid  into  the  Treasiuy  the  fui'ther  sum  of  S.  E.   2,499, 
and  delivered  to  the  Collector  an  Ikrarnamah,  or  en- 
gagement, signed  by  two  persons  as  sureties,  for  the 
payment  of  the  balance  of  S.  E.  6,210.  12.  on  the 
14th  Aghun  (the  27th  of  November),  which  was  eleven 
days  subsequent  to  the  day  of  sale. 

This  Ikrarnamah,  which  was  given  on  behalf  of 
the  Appellants,  contained  an  acknowledgement  that 
the  sum  of  S.  E.  8,709.  12.  was  then  the  amount 
of  the  arrears  up  to  the  end  of  Bhadoon ;  which 
accorded  with  the  statement  of  the  Collector,  after 
deducting  the  subsequent  payments  made  prior  to 
the  date  of  the  Ikrarnamah. 

On  the  12th  of  November,  1812,  the  acting  Collector 

commimicated  to  the  Board  of  Eevenue,  at  Calcutta, 

that  the  balance  due  on  that  day,  for  arrears  of  revenue 

fi'om  Pergiinnah,  Eidilporc,  was  S.  E.  6,210.  12.  ;  and 

VOL  I.  X  1 
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1837.        that  the  persons  who  had  executed  the  last-mentioned 

KiKT  Chua--  secui'ity-bond  had  engaged  to  pay  this  arrear  on  the 

^i?o?her3    27th  of  that  month.     The  date  of  the  anival  of  this 

„     X'  letter  at  Calcutta,  was  on  the  16th  of  Novemher.  1812, 

The  Govern-    ^  ,  '  ^  ' 

MEXT  just  before  the  intended  sale.  The  Board  of  Eevenue 
considered  that  to  have  then  postponed  the  sale,  would 
not  have  been  consistent  with  the  pledge  given  to 
the  public.  They  considered,  moreover,  that  the 
Appellants  v>'ere  not,  under  the  circumstances,  en- 
titled to  indulgence,  as  there  was  still  remaining 
unpaid  a  large  further  arrear  of  revenue  due  from 
them,  which  had  accrued  since  the  end  of  the  month 
BJiadoon  [September),  and  was  wholly  unprovided  for. 
The  Board,  therefore,  in  the  exercise  of  their  dis- 
cretion, refused  to  give  their  sanction  to  the  proceed- 
in2;s  of  the  Collector. 

Accordingly,  the  sale  of  the  Appellants'  Ze)nindary^ 
which  was  fixed  for  the  16th  of  Novemher,  took  place 
on  that  day,  in  pursuance  of  the  advertisements ;  and 
Molmnny  Molnm  Tlialcoor  was  declared  the  purchaser, 
at  the  price  of  S.  E.  97,200,  and  paid  the  whole 
amount  into  the  Treaslu:}^  And  a  deed  of  sale  or 
conveyance,  dated  the  27th  of  Novemher,  1812,  a.d.,. 
was  duly  made  and  executed  by  the  Government  to 
him. 

It  appeared,  however,  notwithstanding  the  sale  and 
the  execution  of  the  conveyance  of  the  Zcmindary, 
that,  on  the  27tli  of  Novemher,  the  balance  of  S.  E. 
6,210.  12.,  which  cleared  all  the  arrears  up  to  the 
end  of  Bhadoon  (Septemher),  was  paid  into  the  Col- 
lector's treasmy,  in  pursuance  of  the  Ikrarnamah  in 
that  behalf ;  and  the  acting  Collector,  by  a  letter  of 
that  date,  informed  the  Board  of  Eevenue,  at  Calcutta^ 
of  the   payment ;  which  they,    by   their   answer  to 
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liira  of  the  1st  of  December^  disavowed,  by  apprising       ^837. 
him  that,  as  the  sale  of  the  estate  had  taken  place,  Kibt  Chux- 
they  could  not  annul  that  act,  and  others 

The  Appellants  thereupon  impeached  the  sale,  and  ^^^  oovehn- 
denied  its  le2;ality ;  and,  in  compliance  with  the  re-       :ment 

and  others, 

quisitions  of  Ben.  Eog.  III.  a.  d.  1793,  sec.  2,  they, 
on  the  13th  of  Maij^  1813,  presented  their  petition  to 
the  Provincial  Court  of  Dacca^  to  be  forwarded  to  the 
Governor-General  in  Council,  praying  for  a  rescission 
of  the  sale,  and  that  they  might  be  restored  to  their 
former  estate.  The  Governor-  General  in  Council  did  not 
think  fit  to  accede  to  the  prayer  of  this  petition  ;  but 
directed  the  Appellants  to  bring  their  action  against 
the  Government,  for  the  purpose  of  trying  the  question 
raised  by  the  Appellants  as  to  the  validity  of  the  sale 
which  had  taken  place.  The  Appellants  accordingly 
filed  their  plaint,  in  the  Provincial  Com^t  of  Dacca^  on 
the  22nd  of  Marc\  1814,  against  the  Government  and 
the  purchaser  under  them,  whose  representatives  were 
the  Ecspondents  in  the  present  appeal. 

The  principal  objections  lu'ged  by  the  Appellants  in 
theii'  plaint  against  the  sale  were  two,  having  reference, 
respectively,  to  the  two  items  of  which  the  arrear 
of  revenue,  up  to  Bhadoon  (^Septemher)  1219,  B.  S.,  or 
sum  of  S.  R.  6,2  1 0.  12.  was  composed. 

The  first  of  these  objections,  which  applied  to  the 
sum  of  S.  E.  2,499,  the  arrear  of  instalments  due  on 
account  of  former  arrears  of  revenue,  was  that  the 
acceptance,  on  the  part  of  the  Government,  of  the 
Bond  of  the  14th  of  July^  1804,  for  the  payment  of 
those  arrears,  had  exempted  ih.Qi  Zemindanj  from  all 
liability  on  account  thereof,  and  that  no  sale  could  be 
legally  had  for  their  discharge. 

The  second  objection,  which  applied  to  the  sum  of 
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1837.  s.  i{,  3,711.  12.,  the  arrearfor  the  current  year,  121^, 

KiRT  Chun-  B.  S.,  to  the  end  of  the  month  Bhadoon^  was  that  the 

and  others  Ikramcmiah    of    the    11th    November^    1812,   was   a 

'"'  virtual  payment  of  all  arrears  up  to  the  end  of  that 

The  Govern-  ■*•    *'  -'■ 

MENT       month. 

They  further  insisted,  that  there  being  no  Mathundy* 
fixing  the  time  of  payment,  regularly  signed  by  the 
Appellants ;  the  amount  of  monthly  instalments  pay- 
able by  them  on  account  of  the  yearly  revenue  of 
Pergimnah^  Eidilpore^  up  to  the  end  of  Bhadooiiy  was 
to  be  regulated  and  ascertained  by  local  custom ;  and 
that,  by  the  custom  of  the  place,  when  no  regular 
histbundy  had  been  signed,  only  six  anas  in  the  rupee 
were  payable  up  to  the  end  of  that  month,  and  that, 
therefore,  the  proportion  of  the  entire  yearly  revenue 
which  would  then  be  payable,  was  six- sixteenths,  or 
three-eighths. 

After  the  usual  pleadings  had  been  concluded, 
evidence  was  adduced  by  the  Appellants,  to  prove 
the  facts  before  stated,  as  to  the  security-bond,  the 
revenue  assessments,  and  the  payments  of  the  arrears 
up  to  Bhadoon.  They  also  produced  documents,  to 
show  that  the  independent  Taloohs  of  their  own  Per- 
gminah  had  only  been  assessed,  and  payment  made,  of 
the  proportion  of  six  anas  to  the  end  of  Bhadoon; 
that  the  Government,  in  cases  were  security-bonds 
had  been  entered  into  under  similar  cii'cumstances  to 
that  of  the  14th  of  July^  1804,  were  in  the  habit  of 
proceeding  against  the  securities  for  the  exoneration 
of  the  principal ;  that  the  Board  of  Eevenue  had 
treated    this   Zemindary    as    being   in   possession   of 

*  A  document  in  the  Eevenue  Department,  specifying  the 
periods  at  which  the  several  instabnents  of  the  asscsment  are 
to  be  discharged. 
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securities  for  payment  of  arrears  ;  and  that  the  Board        ^837.  ^ 
was  in  the  habit  of  postponing  sales,  on  engagements  Kirt  Chcn- 
being    entered   into  for  payment   of   the   aiTears   for    and^others 
which  they  were  advertised.  ^      ^^• 

''  ,  .  The  Govern- 

The   Government,  by  their  answer,   took  issue  on       mext 

.,  ^         •    ^  and  others. 

these  several  pomts. 

Various  documents,  and  copies  of  accounts,  kept  iu 
the  Collector's  office,  were  produced  by  the  Govern- 
ment Vakeel,  in  explanation  of  those  brought  forward 
on  the  part  of  the  Appellants  :  he  also  put  in  the 
two  decrees  of  the  Siidder  Dewanwj  Adawlut  made  in 
Fehruary,  1803. 

The  defendant,  Mohunny  3Io]iun  Thalcoor,  proved 
the  deed  of  sale  to  him. 

On  the  2nd  of  December,  1815,  the  suit  came  on  for 
decision  before  the  Provincial  Court,  when  the  sitting 
Judge  ( 6^f^ry<?  Ilativell,  Esq.)  declared  that  the  estate 
in  question  had  been  illegally  sold  ;  and  it  was 
accordingly  decreed,  that  the  Plaintiffs  (the  present 
Appellants),  the  dispossessed  Zemindars  of  the  Per- 
gunnah,  Eidilpore,  should  obtain  entry  into  their  in- 
heritance ;  and  that  the  whole  of  the  costs  should 
be  laid  at  the  Defendants'  (the  Eespondents')  re- 
sponsibility. 

Both  the  Government  and  Mohunny  Mohun  Thakoor 
appealed  against  this  decree,  to  the  Siidder  Dewamvj 
Adawlut,  and  produced,  in  addition  to  the  evidence 
brought  forward,  various  documents  relating  to  the 
revenues  of  the  Zemindary.  They  also  put  in  a  report, 
dated  the  6th  of  February,  181G,  adcbessed  by  the 
Board  of  Revenue  to  the  Governor- General  in  Coimcil, 
respecting  the  Zemindars,  in  which  it  was  admitted 
that  no  regular  tahood  (account  settlement)  or  kistbundy 
had  been  executed  for  the  estate,  but  that  the  monthly 
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^  1837.  ^     demand  had  been  regulated,  in  a  great  measure,  by  a 

KiRT  Vnvs-  schedule  fixed  by  Mr.  Armstrong  in  1203,  B.  S.  (a.d. 

aud  others    l^^'^)?    seventeen    years  antecedent    to    the    present 

^'-  occurrence ;   accordiii":  to   which,   with    some    slight 

The  Govern-  _      _  '  ^  '  ° 

MEXT  variation,  they  had  continued,  and  been  paid  without 
demur  or  objection.  The  report  then  proceeded  to 
state  the  custom  respecting  the  necessity  for  taking 
kistbundics,  in  the  following  words  : — "  We  are  ready 
to  admit,  that  a  tahoocl  or  hlstbiuidy  ought  to  have  been 
taken,  although  the  settlement  being  permanent,  this 
form  becomes  the  less  necessary  :  but  the  incumbents 
well  knew  what  the  instalment  was,  and  indeed  paid 
it  some  years  without  demur  or  objection.  The  usage 
in  revenue  transactions,  in  the  absence  of  specific 
engagements,  is  to  have  recourse  to  the  rule  of  the 
past  and  preceding  yeiirs. 

The  Respondents  (the  present  Appellants)  put  in 
their  petitions  to  the  Zillah  Cbiu't  of  Bahergunge,  in 
1804,  to  oblige  the  Collector  to  explain  the  accounts 
of  the  Sarharakar  to  them,  pursuant  to  the  dii-ections 
of  the  Suddcr  Dewanny  Adatvlut  of  the  16th  of  Feb- 
ruary^ 1803. 

On  the  20th  of  December  1816,  the  cause  came  on 
before  the  Sudder  Deivanny  Adawlut,  when  that  Court, 
after  going  very  minutely  into  the  various  circum- 
stances of  the  case,  and  the  proceedings  of  the  Provin- 
cial Coiu't  of  Dacca ^  observed,  that  it  was  evident  that 
the  accounts  of  the  preceding  years  were  settled  up 
to  1211  B.  S.  agreeably  to  the  Durkhast  of  the  Re- 
spondents ;  that  a  regular  demand  of  S.  R.  26,319.12. 
was  made  against  the  estate  up  to  the  end  of  Blmdoon^ 
from  1211  to  1219,  B.  S.  ;  and  that  the  engagement 
filed  by  the  Respondents,  under  the  conviction  of 
their  having  defaulted,  was  rejected  by  the  Board  of 
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Eevenue,  wlio  were  fully  empowered  to  decide  upon        ^^37. 
the  point.     As  to  the  sum,  then,  of  S.  E.  3,711.  12.,  Kirt  Ckxts- 
connected  with  the  kists  up  to  the  end  of  Bhadoon.,    and^others 
as  seen  in  the  en^rao-ements  of  the  Eespondents,  and  ^     ^^• 

o   o  ^  '  The  GOVERN' 

S.  E.  13,210.  12.  with  those  oi  Assin  (October)  and  ment 
Katik  (November)  1219,  wliich  were  still  undischarged, 
and  remained  at  the  responsibility  of  the  Eespondents, 
it  was  the  opinion  of  the  Court,  that  the  sale  of  the 
Pergunnah  was  altogether  regular  and  legal ;  that  the 
objection  raised  by  the  Eespondents  to  the  disapproval 
by  the  Eevenue  Board  of  theii'  engagement  to  pay 
the  just  aiTears  of  Government,  twelve  days  after  the 
expiration  of  that  which  was  fixed  upon  for  the  sale, 
was  inadmissible  in  a  Court  of  justice  ;  that  the  want 
of  a  Kabooliat  or  Kistbunrhj  could  in  no  shape  bar  out 
the  just  demands  of  Government  for  the  revenue, 
because  the  right  in  Government  to  make  the  demand 
upon  unexempted  lands  is  indisputable ;  that  the 
sale  of  an  estate  for  a  non-discharge  of  the  sums  so 
demanded  was,  therefore,  perfectly  just ;  and  that  the 
desire  to  have  reversed  a  sale  thus  cii-cumstanced^ 
upon  the  single  plea  of  the  non-existence  of  a  Ka- 
hooUat  or  Kistbundi/,  was  irregular  in  the  extreme. 

It  was,  therefore,  finally  ordered  and  decreed,  that 
the  decision  of  the  Fourth  Judge  of  the  Provincial 
Court  of  appeal  for  the  division  of  Dacca^  given  on 
the  2nd  of  December^  1815,  in  reversal  of  the  sale  of 
the  Eidiljyore  estate,  be  rendered  null  and  of  no  effect ; 
that  a  decree  be  made  out  in  favour  of  the  Appellants ; 
and  that  the  whole  costs  of  suit  in  both  Courts  (with 
the  exception  of  the  charges  of  the  additional  Vakeels 
appointed  by  Mohunny  Mohan  Thakoor,  one  of  the  then 
Appellants)  be  made  payable  by  the  Eespondents. 

The   Eespondents   (the   present   Appellants),    after 
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V. 

The  Govern 

MENT 

and  others. 


1837.        having  presented  a  petition  for  a  review  of  tlie  juclg- 

KiRT  Chux-  ment,  which  was  refused,  appealed  to  His  Majesty  in 

and  others    Council,  insisting  that  the  decree  of  the  Sudder  Dew- 

anny  Admvlut  ought  to  he  reversed,  for  tlie  following 

reasons  : — 

I.  Because  the  alleged  aiTear  of  revenue  for  which 
the  estate  was  sold,  was  not  justly  due  from  the  Ap- 
pellants. 

II.  Because  the  arrears  alleged  to  have  hecome  due 
for  the  two  months  immediately  preceding  the  sale 
and  subsequent  to  those  in  respect  of  which  the  sale 
was  made,  could  not  be  taken  into  consideration  in 
order  to  support  the  legality  of  that  sale. 

III.  Because  the  sale  of  the  Zemindari]  for  the  pur- 
pose of  paying  the  alleged  arrears  of  S.  E.  2,499,  due 
on  the  engagement  of  June^  1804,  was  not  wan^anted 
by  the  agreement  between  the  parties. 

IV.  Because  the  Board  of  Eevenue  was  bound  by 
the  Collector's  acts  in  accepting  the  security  for  pay- 
ment of  the  arrears  for  which  the  estate  was  sold,  and 
subsequently  of  the  sum  for  which  the  security  was 
granted. 

V.  Because  the  amount  of  property  sold  was  exces- 
sive, and  unwarranted  by  the  Kegulations. 

On  the  other  hand  the  Government  insisted  that 
the  decree  appealed  from  ought  to  be  affirmed,  for  the 
following  reason  : — 

Because  at  the  time  the  sale  in  question  took  place, 
there  was  an  outstanding  arrear  of  revenue  chargeable 
against  the  estate,  sufficient  to  authorize  and  sustain 
the  sale. 

And  the  Eespondents,  the  ThaJcoors^  in  like  manner 
insisted  on  the  legality  of  the  decree  of  the  Sudder 
Deivanny  Court,  for  the  following  reasons  : — 
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I.  Because  at  the  time  when  the  sale  iu  question        1837. 
took  place  there  was  an  outstanding  arrear  of  revenue  Kirt  Ch^x- 
chargeable   against   the   estate,    sufficient   in   law   to    and  others 
authorize  and  sustain  the  sale.  ,j,^^  govern* 

II.  Because  the  purchaser  at  the  time  of  the  sale,        ment 

■^  ,      ,  and  otiiers. 

and  at  the  time  he  paid  the  purchase  money,  had  no 
notice  of  the  objections  of  the  former  proprietors  to 
such  a  sale. 

III.  Because  the  requirements  of  the  Eegulations 
not  being  complied  mth  on  the  part  of  the  Appel- 
lants, so  as  to  prevent  the  sale,  it  could  not  now  be 
set  aside. 

Mr.  3Mer,  K.  C,  and  Mr.   Wlgram^  It.  C,  for 
the  Appellants, 

Contended  that  the  sale  was  illegal,  for  the  reasons 
assigned;  they  also  relied  on  the  circumstance  that 
no  Kabooliat  or  Kisthmdy  for  the  payment  of  the 
monthly  Msts  have  been  executed  by  the  Zemindar ; 
that  the  sale  was  made,  when  in  fact,  nothing  was  due, 
and  was  within  the  year,  without  special  authority; 
that  the  sale  was  excessive  and  oppressive;  and,  lastly, 
because  the  arrear  on  account  of  which  the  sale  was 
made  was  not  occasioned  .by  the  neglect  of  the  Appel- 
lants, but  the  default  of  theii'  sureties,  who  were  alone 
liable.  They  referred  to  the  following  Regulations : 
I.  A.  D.  1793,  sec.  I.  art.  1,  2,  3,  4,  and  6 ;  Reg. 
VIII.  A.  D.  1793,  sec.  2,  3,  20,  23,  25,  and  26; 
Reg.  XIV.  A.  D.  1793,  sec.  1,  2,  3,  7,  9,  10,  13,  14, 
22,  26,  and  48 ;  Reg.  III.  a.  d.  1794,  sec.  2,  4,  5, 
7,  11,  and  12 ;  Reg.  V.  a.  d.  1796,  sec.  1,  2,  and  3 ; 
Reg.  VII.  A.  D.  1799,  sec.  1,  22,  23,  28,  and  30 ; 
Reg.  I.  A.  D.  1801,  sec.  1,  2,  6,  7,  8,  9,  and  11 ;  and 

VOL,    I.  Y  1 
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^1S37^      cited  Hiiri  lusJeen  Sing  v.  Munsuh  AU  and  others  ;^ 

KiRT  Chun-  and   Government  v.  Bheechooh   SingJi^-\   wliich   latter 

and  others    ^^^^  decided  that  it  is   essential   to   the   validity  of  a 

The  goverx-  P^^^^^^  ^^^  that  the  preparatory  notice  be  accompanied 

MEXT        by   a   translation   in    the    current    lansrua^e   of   the 

and  others,  ,  o      o 

count^.*y. 


Mr.  Sergeant  Spankie,  and  Mr,  U.  J.  Lloyd,  for  the 

Eespondents,  the  Government. 
Dr.   Lnshington,   and   Mr.   G.   Richards,   for  the 
Eespondents,  the  Thakoors. 
The  Connsel  for  the  Eespondents  were  not  called 
npon  by  their  Lordships ;  they  directed  the  attention, 
however,  of  the  Court  to  Eegnlation  V.  a.  d.  1812, 
sees.  1,  24,  25,  and  28,  which  they  submitted  was 
conclusive  on  the  validity  of  the  sale. 

Mr.  Baron  Parke  : 

As  this  case  is  represented  to  be  one  of  gi*eat  interest 
to  a  numerous  class  of  persons  in  India,  theii'  Lord- 
ships were  desirous  of  hearing  both  the  learned 
Counsel  for  the  Appellants  before  they  gave  their 
decision ;  we  have  now  had  the  opportunity  of  con- 
sidering all  the  arguments  which  could  be  adduced 
in  support  of  the  appeal,  and  of  carefidly  examining 
the  pleadings  and  proceedings  in  the  native  Courts ; 
and  as  we  feel  no  doubt  as  to  the  coiu'se  we  ought  to 
pui'sue,  we  think  it  imnecessary  to  trouble  the  Counsel 
for  the  Eespondents.  We  are  of  opinion  that  we  must 
recommend  to  His  Majesty  to  affirm  the  decree  of  the 
Sudder  Deivanny  Adazvlut. 

*  4  Ben.  Sud.  Dew.  Eeps.  81. 
t  3  Ben.  Sud.  Dew.  Reps.  5. 
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The  question  is,  whether  the  sale  by  the  East  India        ^^^''• 
Company  to  Mohunny  Mohun  Thakoor^  of  the  Zemindary  Kiet  Chun-- 
of  Eidilj)ore^  was  legal.     Whether,  if  the  Company  had    and  others 
a  right  to  sell,  they  used  unnecessary  harshness  towards  ^^^  govern- 
the  Appellants  in  the  exercise  of  that  ris-ht,  is  a  noint       ,^ent 

..  .,.  •  s^  ^^'^  otners. 

on  which  it  is  not  withm  our  province  to  lorm  an 
opinion.  That  question  must  depend  upon  the  general 
state  of  the  revenue  at  the  time  ;  the  habits  and  dis- 
positions of  the  people,  and  a  variety  of  considerations 
Avhich  can  have  no  place  in  a  Com't  of  justice.  Our 
duty  is  to  decide  on  legal  rights,  and  we  best  discharge 
that  duty  when  we  strictly  confine  oui'selves  to  its 
performance. 

The  right  of  the  East  India  Comjmny  to  sell  depends 
upon  two  points: — ^fii-st,  whether  there  was  in  this 
case  such  an  arrear  of  revenue  as  to  authorize  a  sale : 
and  secondly,  if  there  was,  whether  the  entire  Zemin- 
dary could  be  sold,  in  order  to  satisfy  that  arrear. 

The  law  on  this  subject  is  contained  in  the  Eegula- 
tions,  and  is  very  clearly  and  distinctly  expressed. 

The  first  of  these  to  which  it  is  material  to  advert, 
is  Regulation  XIV.  a.d.  1793.  That  Eegulation 
recites  the  importance  of  arming  the  Collector  with 
power  to  enforce  the  discharge  of  the  annual  revenue, 
without  the  assistance  of  the  Coiu'ts  of  justice ; 
making  those  officers  responsible'^'to  the  parties  for 
the  due  exercise  of  their  powers.  In  sec.  1,  it  states 
that  as  the  Collectors  have  in  their  possession  the 
engagements  of  the  proprietors  and  farmers,  specifying 
the  amoimt  of  the  annual  revenue  they  have  agreed 
to  pay,  with  the  monthly  proportions  in  which  it  is 
to  be  discharged,  the  Collectors  cannot  sufter  by  unjust 
prosecutions :  and  on  the  other  hand  the  proprietors 
and  farmers  will  be  able  to  prevent  the  powers  of  the 
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1837.       Collectors  being  exercised  to  their  cletrimeutj  by  per- 

KiRT  GKjml  forming  punctnally  the   engagements  thay  have  en- 

andothers    ^^^'^^  ^^^^  ^^^  ^^®  public.     It  then  proceeds  to  enact, 

^-         that  if  the  whole,  or  a  portion  of  the  kist,  or  instal- 

MENT       ment,  payable  in  any  month,  by  a  proprietor  or  far- 

and  ot  ers,    ^^^  ^^  ^^^^^  ^^^^^  remain  undischarged  on  the  first  of 

the  following  month,  the  sum  so  remaining  unpaid 
shall  be  considered  as  an  arrear  of  revenue.*     The 
Eegulation  then  specifies  the  powers  with  which  the 
Collectors  are  armed  for  the  recovery  of  arrears,  by 
causing  the  defaulter  to  be  confined,  and  appointing 
an  ^me^2,  or  Receiver,  t     And  by  the  13th  section, 
at  the  end  of  the  year,  if  an  arrear  shall  remain  due, 
the  Collector  is  to  communicate  the  amount  to  the 
Board  of  Revenue,  who  are  to  report  to  the  Govemor- 
G-eneral,  and  recommend  the  sale  of  such  a  portion  of 
the  estate  of  the  defaulter  as  may  bo  sufiicient  for  "the 
liquidation  of  the  amount :   but  lands  are  not  to  be 
sold,  in  any  case,  without  the  sanction  of  the  Grovernor- 
General  in  Council.     By  Beg.  VII.  a.d.   1799,  sec. 
23,  if  the  balance  due  to  Government  is  not  liqui- 
dated by  the  close  of  the  year,  the  Board  of  Revenue 
is  to  report  to  the  Governor-General  in  Council,  and 
recommend  the  sale  of  the  lands,  or  such  portion  as 
may  be  necessary  to  discharge  the  amount  due.     But 
no  part  of  that  Regulation  is  to  be  construed  to  pre- 
clude the  Governor-General  in  Council  from  ordering 
a  sale  of  land  within  the  current  revenue  year,  in  any 
particular  case  wherein  he  may  judge  it  proper  to 
order  such  a  sale  within  a  year.;}:     If  the  sale  of  lands 
is  ordered  at  Calcutta,  security  to  contest  the  claim^ 
must  be  given  to  the  Collector  eight  days  prior  to  the 

*•  Sec.  2.        t  Sees.  3,  4,  5,  6,  &c.         X  Sec.  23,  d.  5. 


and  otheis.. 
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(lay  fixed  for  the  sale,    of  wliicli  clay   proclamation  is        1837. 

to  be  made,  not  less  than  a  month  before.  Kjrt  Chu^-- 

From  these   Eegulations,  it   is  clear   that   the    Go-  and^otheS 

yemor-General  in  Council  may  leo^lly  order  a  sale  for  ^      i'- 

*'"-'*'  Thb   Govkbn- 

the  aiTeai-s  of  a   monthly   instalment  before   the  close        mint 
of  the  year  ;  bnt,  in  order   to  warrant   that  act,  there 
must  be  an  arrear  of  a  previous  year,  or  of  a    monthly 
instalment. 

It  is  said,  for  the  Appellants,  that  there  can  be  no 
such  monthly  instalment,  unless  there  be  a  A\Titten 
engagement,  or  Kistbundy^  signed  or  recognized  by 
the  Zemindar,  specifying  such  instalment,  as  well  as 
some  instrument  agreeing  for  the  annual  amount ; 
and  much  stress  is  now  laid  on  this  objection,  altliough 
it  was  not  brought  forward  in  the  Provincial  Coiu't. 
There  is  no  doubt  that  it  is  most  desirable  that  the 
Collectors  should  take,  in  every  instance,  a  ^Titten 
engagement,  signed  by  the  parties  to  be  charged.  It 
appears,  by  the  recital  in  Eeg.  XI Y.  a.d.  1793,  that 
it  is  intended  that  he  should  do  so,  for  his  own  pro- 
tection from  vexatious  suits ;  and,  unquestionably,  he 
ought  to  do  it  for  the  benefit  of  the  Zemindars  also : 
but  although  such  an  instrument  was  supposed  by  the 
Governor- General  in  Council,  in  enacting  that  Regu- 
lation, to  be  likely  to  exist,  its  existence  is  not  made, 
either  expressly  or  by  implication,  a  condition  pre- 
cedent to  the  right  to  enforce  the  payment  of  the  re- 
venue by  monthly  instalments.  If  the  aimual  amount 
of  revenue  be  fixed,  and  agreed  for  by  the  Zemindar, 
though  not  in  wi'iting,  to  be  paid  by  certain  ascer- 
tained monthly  instalments,  the  powers  given  by  the 
Eegulation  attach.  The  hist  or  instalment,  in  such 
case  is  "  payable  monthlj^,"  within  the  provisions  of  the 
Eegulations  of  1793;  upon  this  point,  the  decrees  of 
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KiRT  Chux- 

DKE.  EOY 

and  otliers 

1'. 

Thi  Govern- 

JIEXX 

and  otlicrs. 


183T.  the  Provincial  Court  and  the  Siidder  Dcivanny  Court 
ao-ree.  The  Judges  of  both  consider  that  the  want 
of  a  ^vTitten  insti'ument  constitutes  no  objection, 
provided  the  monthly  instalments  be  fixed  and  de- 
termined, though  those  Courts  differed  in  opinion 
upon  the  facts  as  to  existence,  in  this  particular  case, 
of  that  certainty  in  the  amount  of  the  monthly 
pajmient  which  is  an  essential  requisite,  in  order 
to  authorize  a  sale  within  the  year. 

If  that  requisite  be  complied  Avith,  and  an  arrear 
exists,  the  portion  of  the  Eegulations  to  which  I  have 
referred  clearly  authorizes  a  sale,  bj'"  the  Governor- 
General  in  Council,  within  the  year.  Now,  the 
question  is,  does  this  Eegulation  authorize  a  sale  of 
the  Avhole  Zemindar ij^  or  only  of  such  a  part  as  may 
be  reasonably  sufficient  to  satisfy  the  arrears;  that 
is,  if  more  than  such  a  portion  be  sold,  is  the  sale 
invalid,  and  does  the  pui^chaser  acquire  no  title  ?  A 
short  consideration  of  other  portions  of  the  Code  of 
Eegidations  will  place  the  point  beyond  doubt. 

We  have  before  seen,  that  the  Collectors  are  to 
recommend  a  sale  of  such  a  portion  only  as  may  be 
sufficient  to  raise  the  arrear.  But,  by  Eegulation 
III.  A.  D.  1794,  sec.  5,  the  Board  of  Eevenue  may 
cause  the  lands  so  sjDCcified  to  be  sold,  or  any  other 
lands  which  they  may  deem  it  preferable  to  disjDose 
of.  By  Eegulation  I.  a.  d.  1801,  sec.  6,  the  un- 
qualified operation  of  the  rules  as  to  the  selection  of 
such  portion  of  the  lands  of  the  defaulter  as  may 
appear  to  be  sufficient,  is  said  to  have  operated  pre- 
judically  to  the  public  interests,  as  well  as  those  of 
the  proprietors  themselves ;  and  where  the  jumma,  or 
amount  of  revenue  assessed,  does  not  exceed  500 
rupees,    the   Board  is   authorized  to   sell   the  entire 
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estate  ;  and  where  it  exceeds  that  sum,  they  may  still        i^^'^- 
sell  the  whole :  when  from  the  best  information  they  Eirt  Chux- 
can  obtain  of  the  value,  the  surplus  OA'er  the  arrear  is    ^^^^  others 
likely  to  be  inconsiderable.  ^      ,^'- 

•^  The  Govern- 

If  the  provisions  of  the  Eegulations  had  stopped  jiext 
here  it  might  well  have  been  doubted  whether  the  in- 
tention was  not  to  vest  a  discretion  in  the  Eevenue 
Board  not  capable  of  being  impeached  by  a  suit  in 
the  Coiu'ts,  to  set  aside  a  sale  made  by  them,  and  in- 
validate the  title  of  the  piu'chaser ;  though  it  seems 
to  have  been  the  opinion  of  the  Coiu't  of  Sudder  Dew- 
annijy  in  the  case  cited  from  the  3rd  Ben.Sud  Deio.  Rep., 
p.  5,  that  a  sale  effected  before  1812  could  be  set  aside 
on  that  gi-ound ;  but  all  doubt  on  this  question  is 
removed  by  the  enactments  of  Eeg  Y.  a.  d.  1812, 
sec.  24,  which  expressly  declares  :  "  That  the  con- 
sideration of,  and  decision  on,  the  expediency  of  sell- 
ing the  entire  estate,  or  of  disposing,  in  the  fii'st 
instance,  of  any  particular  part  of  it,  is  hereby  de- 
clared to  reside  in  the  Board  of  Eevenue  and  Board 
of  Commissioners  respectively,  subject  to  the  control 
exercised  by  the  Government,  in  its  executive  capacity, 
in  matters  connected  Avith  the  public  revenue."  Then, 
by  sec.  25,  it  proceeds  to  enact  that,  "  IS'o  means 
existing  by  which  any  certain  or  accui-ate  computation 
can  be  formed  a  priori  of  the  real  value  of  any  estate 
or  portion  of  estate,  which  may  be  exposed  to  sale, 
for  the  recovery  of  arrears  of  public  assessment,  or 
of  the  adequacy  of  the  price  which  may  be  offered 
for  such  estate,  or  portion  of  estate,  it  is  hereby  de- 
clared, that  sales  made  at  public  auction,  for  that 
purpose,  are  not  liable  to  be  annulled  by  the  Courts 
of  Judicature,  on  the  ground  that  the  proceeds  of 
the  sales  have  materially  exceeded  the  amount  of  the 
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1837.        arrears    due    from    the    proprietor   of   the   hinds   to 

KiRT  Chun-  (jOYeriimeut.     The  Board  of  Ee venue  and  Board   of 

and^others    Commissioners  will  be  guided,  in  cases  of  that  nature^ 

^;-  by  their  oami  discretion;   subject,   of  course,  to  any 

MENT       instructions  with  which  they  may  at   any   time   be 

furnished  by  the  Governor-General  in  Council." 

It  would  be  difficult  to  find  language  better  calcu- 
lated to  do  away  with  all  objections,  on  the  ground  of 
excess,  as  to  the  validity  of  sales  made  by  order  of 
the  Eevenue  Board,  under  the  sanction  of  the  Gover-' 
nor- General,  where  an  arrear  existed ;  and  it  is  im- 
possible to  deny  that  such  a  pro"\"ision  is  founded  on 
just  views  of  convenience  and  policy  :  for  if  sales  were 
to  be  questioned,  and  conveyances  annulled,  by  Courts 
of  Judicature,  on  the  ground  that  too  much  had  been 
ordered  to  be  sold,  according  to  their  view  of  the  value 
of  the  estate,  no  title  would  be  safe,  no  purchaser 
would  be  sui-e  of  holding  his  estate ;  for  nothing 
could  be  more  doubtful  and  uncertain  than  the  deter- 
mination of  questions  of  probable  value  by  the  Judges 
of  the  Xative  Coui'ts.  All  this  mischief  is  obviated 
by  the  above  Eegulation  of  1812,  by  which  the  discre- 
tion as  to  quantum  is  vested  in  the  Board  of  Eevenue ; 
and  sales  by  public  auction,  under  their  authority,  are 
rendered  absolutely  secure  from  all  objection  as  to 
excess. 

The  law,  therefore,  is  clear,  that  if  there  be  an 
arrear  of  the  annual  assessment,  or  of  a  fixed  monthly 
Kist^  or  instalment,  of  that  assessment  unpaid  on  the 
first  day  of  the  following  month,  the  Governor-General 
in  Council  may  order  a  sale,  and  the  Board  of  Eevenue 
may  dii^ect  the  whole  estate  of  the  defaulting  Zemindar 
to  be  sold.  That  this  is  the  law,  is  distinctly  admitted 
by  the  Appellants  themselves ;  who  in  their  answers 
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to  the  reasons  of  appeal,  acknowledge  that,  if  there        1837. 

be  a  single  defaulted  rupee,  the  authorities  may  dis-  Kibt  Chitn- 

pose  of  the  estate ;  always  provided  that  there  be  a    ^^^  others 

iust  demand  by  the  Government,  and  the  Zemindar         *'• 

•'  "^  .  theGoyern- 

refuse  to  answer  it.  ment 

It  remains  for  us  to  apply  the  law  to  the  facts  of    '-^^d^t^ers. 
this  case. 

And,  first,  that  a  sale  was  ordered  by  the  Governor- 
General  in  Council,  is  undoubted.  This  fact  has  not 
been  questioned  in  either  of  the  Coui'ts  below ;  nor 
can  the  point  be  now  raised,  that  the  Governor-Gene- 
ral ought  to  have  assigned  some  special  reason  for 
the  sale.  If  such  an  objection  could  be  tenable  under 
any  cii'cumstances,  it  cannot  be  allowed  at  this  late 
stage ;  inasmuch  as  if  it  had  been  urged  in  the  Court 
below,  it  might  have  been  at  once  disposed  of  by 
proof  of  the  fact,  that  there  were  such  reasons,  and 
that  they  vrore  assigned  in  the  order. 

The  only  remaining  question  of  fact  is,  whether 
there  was  an  aiTcar  of  a  fixed  annual  assessment,  or 
of  a  fixed  monthly  instalment  of  such  assessment. 
That  the  Zemindarn  of  Eidilpore  was  assessed  at  the 
annual  jumma  of  S.  E.  54,996.  15.,  is  undoubted. 
The  ancestors  of  the  Appellants,  at  the  time  of  the 
annual  settlement,  gave  a  Durkhast  for  that  amount : 
the  Appellant  stated  the  same  amount  as  annually 
due,  in  a  petition  to  the  Collector,  in  1811 ;  and  the 
first  fact  asserted  in  the  Appellants'  petition  to  the 
Governor- General  is,  that  such  was  the  amount  of  the 
assessment,  and  there  is  no  contradictory  evidence  or 
question  raised  on  that  head. 

Was  this  payable  by  fixed  monthly  instalments  ? 
It  was  contended,  on  the  part  of  the  Appellants,  that 
in  the  absence  of  a  wi'itten  document,  (which,  in  the 
VOL.  I.  z  3 
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1837.        Sadder  Deivanny^  but  not  in  the  Court  heloT\',  they 

KiRT  Chun--  considered  to  be  necessary,)  the  custom  was  for  six 

and^othera    ^^^^  ^^^   ^^  ^2lq}q.  rupee,  or  thrce-eighths  of  the  entire 

^-  annual  revenues,  to  become  due  in  the  month  of  Bha- 

Thb  Govern-     ,  ^  (  ... 

MENT  doon  {Septemher\  and  that  on  that  supposition  nothing 
was  in  arrear  at  the  time  of  the  sale,  which  took 
place  on  the  16th  of  November^  1812.  If  we  assume 
this  mode  of  calciilation,  it  appears  still  that  there 
was  a  small  aiTear  of  revenue,  both  at  the  time  of  the 
proclamation  for  sale,  (the  26th  o-f  OQtober,  1812,)  and 
on  the  25th  Katik  (9th  of  November),  the  last  day  on 
which,  according  to  that  proclamation^  the  arrears  were 
receivable  at  the  Collector's  Treasury.  The  sum  due 
in  Bhadoon  would,  on  the  six-ana  calculation,  be  S.  E. 
20,623.  13.  IQi. ;  and  it  appears  by  the  Treasury 
receipts,  that  before  the  25th  Katik  (9th  of  Nov.), 
S.  E.  20,109  only  were  actually  received,  which  would 
leave  a  balance  of  S.  E.  514 ;  but  on  the  18th  of 
November  there  were  paid  S.  E.  2,499,  or,  according 
to  the  extracts  of  Books  of  the  Collector's  proceed- 
ings, S.  E.  2,400,  though  the  latter  is,  probably,  a 
mistake ;  and  the  Collector  is  admitted  to  have  had 
orders  from  the  Government  to  receive  cash  for  arrears^ 
even  after  the  day  mentioned  in  the  advertisements ; 
and,  therefore,  if  this  sum  of  S.  E.  2,499  was  received 
in  part  on  account  of  the  arrears  of  Bhadoon,  it  might 
be  very  questionable,  if  after  that  receipt,  and  the 
notification  of  it  to  the  Board  of  Eevenue^  which 
arrived  on  the  16th  of  November,  the  day  appointed, 
the  sale  would  be  legal,  so  far  as  it  depended  upon  the 
arrears  due  in  Bhadoon  (which,  as  it  will  subsequently 
appear,  it  does  not).  But  if  a  portion  of  the  S.  E. 
2,499  is  to  be  applied  to  discharge  the  arrears  of  the 
annual  revenue  due  in  Bhadoon,  then  another  difficulty 
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srises ;  there  would  be  an  arrear  of  a  portion  of  the        1^37. 
iastahnent  for  thi*ec  months  payable  upon  the  engage-  Kikt  Chux- 
ment  entered  into  by  the  Appellants  to  GoYernment    ^nd  others 
on  the  l-ith  of  Jithu  1804,  and  the  sale  of  the  Zemin-  _     ^: 

-J'  '  The  Govern- 

dar^  would  be  lawful  for  this  -arrear,  if  the  Appellants  me^t 
were  bound  by  that  engagement.  It  was  subscribed 
by  them  ;  it  admitted  the  arrears  then  due  to  be  S.  E. 
102,902.  3.  12f.,  it  specified  the  mode  of  payment 
from  1211  to  1219,  B.  S.,  inclusive,  to  be  833  rupees 
for  all  the  months  in  the  year  except  the  last.  These 
monthly  payments  were,  at  all  events,  fixed  and 
ascertained,  and  there  can  be  no  question,  that 
OoveJ'ument  did  not  forego  the  right  of  selling  the 
Zemindar ij,  if  default  should  be  made  in  paying 
these  instalments,  by  taking,  as  they  did,  a  Bond 
with  sureties,  by  which  the  estates  of  the  sureties 
also  were  rendered  liable  for  the  due  payment. 

But  it  is  said,  on  behalf  of  the  Appellants,  that 
they  were  not  bound  by  their  engagements  of  Julf/j 
1804,  because  it  was  obtained  by  a  sort  of  duress, 
namely,  the  threat  of  an  illegal  sale  of  the  Zemindary 
for  the  whole  arrear  of  a  lac  of  rupees  and  upwards, 
due  at  that  time.  It  is  unnecessary  to  enter  into  the 
'details  of  that  transaction.  If  the  sale  was  not  legal, 
the  Zemindar  should  have  questioned  it  at  that  time, 
in  due  coui'se  of  law.  They  did  not  choose  to  do  so, 
but  entered  into  an  engagement  with  the  Government 
to  pay  the  arrear  in  ten  years,  by  which  they  waived 
all  question  as  to  the  arrear  being  really  due,  in 
consideration  of  a  great  extension  of  the  time  of 
payment,  unaccompanied  by  any  charge  of  interest. 
With  that  engagement  they  complied  for  seven  years 
«nd  upwards,  and  it  is  quite  impossible  for  any  Court 
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1837. 


transaction  to  be  now  im- 


DEU  EOY 

and  others 

V. 

The  Govern 

MENT 

and  others. 


of  justice  to  allow  such  a 
KiRT  Chun-  peached  and  set  side. 

But  independently  of  these  considerations,  from 
which  it  appears  that  there  must  have  been  an  arreax 
of  revenue  to  authorize  a  sale,  even  supposing  the  six- 
ana  custom  of  computation  to  apply,  their  Lordships 
have  no  doubt  but  that  the  view  taken  of  the  case  by 
the  Sudder  Dewanwj  Adawlut  was  correct.  Although 
there  were  variations  in  the  monthly  instalments  during 
the  early  part  of  the  time,  in  which  the  Zemindary  was 
imder  the  management  of  the  Appellants,  namely,  from 
1211  to  1219,  B.  S.  (a.d.  1801  to  1812),  yet  for  the 
seven  last  years  the  sum  demanded,  up  to  the  end  of 
Bhadoon^  was  always  S.  R.  26,319.  12.,  and  the  several 
monthly  payments,  composing  that  sum,  according  to 
the  to2vjees,  or  monthly  accounts,  except  in  the  year 
1216,  corresponded  exactly  :  and  the  Kisthimdy  in  the 
Government  Office,  for  that  year,  agreed  with  the  totv- 
jees  for  the  other  years  ;  so  that  there  was  ample  proof 
of  a  constant  course  of  uniform  payment  by  fixed 
monthly  instalments  for  seven  years,  forming  abundant 
evidence  of  an  agreement  between  the  Government  and 
the  Zemindars  for  payment  of  these  instalments. 

On  this  view  of  the  case,  there  was  an  arrear  of  the 
revenue  due  at  Bhadoon  1219,  B.  S.,  the  date  of  the 
proclamation  of  sale,  of  upwards  of  S.R.  10,000  ;  and 
at  the  time  of  the  sale  itself,  there  was  still  an  arrear 
of  S.  R.  6,210.  12.,  comprising  three  monthly  instal- 
ments of  the  old  arrears,  if  those  instalments  are  not 
to  be  taken  to  have  been  paid  by  the  sum  of  S.  E. 
2,499  on  the  12th  of  November^  and  if  they  were,  then 
the  whole  of  the  arrear  of  S.  E.  6,210.  12.  was  for  the 
revenue  of  1219,  B,  8.  up  to  that  mouth. 
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The  ai'giiment  for  the  Appelhints,  that  tliis  arrear        ^'^^T. 
must  be  considered  as  ha\Tiig  been  paid,  because  the  Kmx  Cnrx- 
Collector  received  on  the  12th  of  JVovember,  a  secmity    and^otters 
for  this  sum  payable  on  the  28th,  cannot  avail  them,  ^'• 

^    •"  '  ,         _  The  Govebx- 

The  duty  of  the  Collector  was  to  receive  in  cash,  and  mext 
it  is  clear  from  his  letter  to  the  Board  of  the  12th 
of  Not'emher^  1812,  that  he  imderstood  his  duty,  and 
took  the  engagement  subject  to  the  approbation  of 
the  Board.  If,  as  suggested,  he  assured  the  Zemindars 
that  they  had  saved  their  estate,  he  went  beyond  his 
authority ;  but  it  is  not  improbable  that  he  meant 
merely  to  hold  out  to  them  the  hope  that  the  seciuity 
would  be  accepted,  in  which  case  no  sale  would  have 
taken  place.  Tliis,  unfortunately  for  the  Appellants, 
for  reasons  into  which  we  cannot  inquii'C,  the  Govern- 
ment declined  to  do. 

Their  Lordships, '  therefore,  are  of  opinion,  that  the 
sale  was,  in  point  of  law,  valid,  and  the  title  of  the 
purchaser  unimpeached ;  and  will,  therefore,  advise 
His  Majesty  to  affirm  the  decree  of  the  Judder  Dcw- 
miwj  Adaivlut,  and  with  costs. 
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NuNDRAM  J)yauam,   and  others  •     -     -     Appellanis, 

AXD 

Dula-Bkaee  KuiirARAM,  aud  others     -     Respondents. 

Oil  appeal  from  the  Sudder  Deivanny  Adaiolut  of 
Bombay. 

ummary,  Q^.  ^^^^  ^gth  of  April,   1820,  the  Appellants   filed 
. — v^     W^q\y  plaint  in  the  Zillah  Court  of  Kaira.  against   the 

The  Bombay  -^  t\    i-       i      j.      ^ 

Begiilationl.  Ecspondcnts  and  two  otlier  persons,  as  Detendants,  to 
^eJ!'i3!limit-  recover  a  moiety  or  half -share  of  certain  heritable 
ing  the  ri-tt  pi-opertv,  consistinG:  of  the  following  particulars: 
twelve  years,  Fii'st,  the  sharo  of  the  produce  of  several  villages  in 
onl'ccount'of  PeTfjuunah,  Thanna,  attached  to  a  certain  hereditary 
land  as  well  i-gyeime  officc  under  the  JIahratta  Government,  called 

as  personal 

actions.  Dcsai/e.     Secoud,    the   income   of   land   assigned    by 

S^trS ^  Government  for  the  support  of  village  officers,  kno^vn 

S'tSare  ^^  pusscuta  kud.*     Third,   the  village  of  Jkaleca  in 

of  certain  enani.f     And,  fourth,  a  portion  of  the  saf/er  duties  or 

wliich  were  inland  customs  and  taxes  of  the  village  of    Ulleena. 

tf  iSedit!ry  Thc  cutire  income  or  yearly  produce  of  the  one-half 

office  of  ^T^.^j.g  ^f  Ij^g  several  descriptions  of  property  mentioned 

Demye,  and  ^ 

no  satisfac-  in  the  plaint,  was  stated  by  the  Appellants  to  amount 

was  |i\vn  to  the  sum  of  rupees  1,130.  2. 

Sand'hl/'^*       "^^^   Defendants   (the  Eespondents)  were,  at   and 

been  made  prior  to  the  time  of  filing  the  plaint,   in  exclusive 

thereof  within  possessiou  of  the  entii-e  estate.  The  district  within 
the  rS°of         *  Lands  of  which  the  Government  share  of  the  revenues  is 

action  was  assio-ned  to  district  and  village  officers,  and  to  Brahmins,  or  for 

ab^'^liit^l^'  the  support  of  Temples  or  Colleges,  and  residences  of  religioua 

barred.  persons,  &c. 

t  Gift  or  grant  from  the  Goyernment. 
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which  the  property  was  sitnated  became  part  of  the  ^^S"- 

British    territories   in  India   in   1817,    previously    to  NuxDRA5f 

which  it  was  under  the  Guicoioar  Government.  and  others 
The  title  set  up  by  the  Appellants  to  the  subject  of 


Dlla-Bhaeb 


the  suit  was,  that  the  whole  of  the  estate  in  question  Kurpakam 
formerly  belonged  to  one  Kooher-das,  who  held  the 
office  of  Desajje,  and  was  the  common  ancestor  of  the 
Appellants  and  the  Eespondents.  By  the  Genea- 
logical table  filed  by  the  Appellants,  it  appeared  that 
Kooher-das  had  three  sons,  Hurjeivun,  who  died  with- 
out issue,  Bhokwi'daSy  and  ChuttoorhhooJ-das :  that 
the  Appellant,  Nundram^  claimed  as  the  fifth,  and 
the  other  Appellants  as  the  sixth  in  descent  from 
Kooher-das  through  Bhookun-das^  and  that  the  Defen- 
dants were  the  third  and  foui-th  in  descent  through 
Chu  ttoorhhooj-das. 

At  a  very  remote  period,  and  prior  to  the  year  1765, 
Bhookun-das,  or  his  immediate  descendants,  quitted 
the  place  of  their  birth,  and  the  district  within  which 
the  office  of  Desaye  was  exercised  and  settled  at 
Siirat. 

The  Eespondents,  by  their  answers  to  the  plaint, 
and  by  their  rejoinder,  denied  the  right  of  the  Appel- 
lants to  the  share  claimed  by  them  in  the  property  in 
dispute,  and  insisted  that  the  ancestors  of  the  parties, 
at  a  remote  period,  entered  into  an  agreement  in  wilt- 
ing, which  had  been  lost  or  destroyed,  that  the  ances- 
tors and  family  of  the  Appellants  should  receive  from 
those  of  the  Defendants,  out  of  the  revenue  and  in- 
come of  the  property,  a  fixed  yearly  sum  of  twenty 
rupees,  and  that  this  snm  had  been  received  and  paid  • 
for  a  period  of  ninety  years,  and  the  Eespondents 
afterwards  produced  divers  receipts  in  confirmation 
of  this  statement. 
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and  others. 


1837.  The   office  of   Desaye^  to  wliieh  the  greater  part  of 

NoNDKAM  the   property    was   attached,    is    an   office  under  the 

and  others  Mahratta    Government,    requiring   a   performance   of 

^'-  various  public  duties  connected  vritli  the  land  revenue. 

DnLA-BHAEE  -^  , 

KuKPAiiAM  Every  sharer  in  the  profits  of  the  office  is  liable  to  be 
called  upon  to  perform  those  duties.  The  ancestors  of 
the  Appellants,  by  removing  fi'om  Ulleena,  and  placing 
themselves  in  domicile  at  Surat,  were  beyond  the  reach 
of  that  liability,  and  avoided  the  fines  and  other  ex- 
penses attending  the  preservation  of  the  family  estate 
during  times  of  trouble  and  of  the  change  of  Govern- 
ment. 

Upon  the  trial  in  the  Zillah  C-ourt,  the  Eespondents 
produced  eight  receipts,  some  of  them  appearing  to  be 
signed  by  the  ancestors  of  the  Appellants,  and  others 
by  the  Appellant,  Nundram  Dyaram^  for  sums  received 
by  the  parties  on  account  of  the  twenty  rupees  per  an- 
num, mentioned  in  the  pleadings  as  the  fixed  annual 
payment  to  which  the  Appellant's  branch  of  the  family 
of  Kooljcr-das  was  entitled.  Two  of  these  receipts, 
both  dated  Sitmvut  1851  (a.  d.  1705),  were  signed  by 
the  Appellant,  Nundram^  and  liis  signatiu'e  was  de- 
posed to  by  two  of  the  attesting  witnesses,  who  were 
examined  on  the  part  of  the  Eespondents.  These 
receipts  recognize  the  sum  of  twenty  iiipees  per  annum 
as  a  fixed  and  regular  payment. 

On  the  20th  of  November,  1821,  the  Zillah  Coui-t 
considering  that  the  Appellants  were  clearly  estab- 
lished to  be  joint  descendants  with  the  Eespondents, 
of  Kooher-das,  and  that  the  receipts  and  evidence 
adduced  by  the  Eespondents  were  not  entitled  to 
credit,  pronounced  its  decree  in  favour  of  the  Appel- 
lants, and  ordered  that  the  costs  should  be  borne  by 
the  Eespondents. 
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From  this  decree  Dula-Bhaee  Kmyaram^  and  the 
other  EespoiidentSj  appealed  to  the  Sudder  Adatvlut  at 
Bombay. 

The  ordinary  pleadings  npon  appeal  having  been 
filed  by  the  respective  parties,  the  present  Appellants, 
who  were  Eespondents  in  the  Sudder  Admvlut,  exa- 
mined two  additional  witnesses,  for  the  purpose  of 
proving  payments  to  them  of  two  sums  of  money 
on  account  of  their  share  of  the  general  fees  of  the 
office  of  Desaye. 

On  the  6th  of  July^  1822,  the  Sudder  Adawlut  gave 
judgment  in  the  appeal.  The  Court  expressed  its 
opinion  to  be,  that  at  so  remote  a  period  it  was  too 
late  to  think  of  disturbing  a  possession,  which  neither 
the  present  Appellants  nor  theii*  ancestors,  for  at 
least  -three  generations,  had  done  anything  to  uphold ; 
merely  on  account  of  the  descent  from  a  common 
ancestor ;  but  that,  as  the  revenue  of  the  village  of 
Jhaleea  rested  on  somewhat  different  grounds,  and 
that  some  of  the  pussaita  land  might  also  have  come 
into  the  possession  of  the  family  by  purchase,  and 
thus  far  would  be  of  the  same  description  of  property 
as  the  free  lands  of  Jhaleea  (that  is,  not  held  nor 
possessed  in  virtue  of  the  office  of  Desaye) :  it  was 
ordered,  that  the  decree  of  the  Zillah  Coiu't  be 
reversed,  and  the  suit  of  the  present  Appellants 
dismissed,  but  without  prejudice  to  any  suit  they 
might  be  induced  to  file  for  recovery  of  a  share  in  the 
free  lands  of  Jhaleea,  or  of  any  of  the  pussaita  land 
which  might  have  been  purchased  independent  of 
the  office  of  Desaye,  or  for  the  recovery  of  any  other 
private  rights  inheritable  by  them  under  the  Regu- 
lations. 

From    this    decree    the    present    Appellants   (the 
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original  Plaintiffs  in  the  suit)  appealed  to  His  Majesty 
in  Council,  relying  on  the  following  reasons : — 

I.  That  the  title  of  the  Appellants  to  the  whole  of 
the  property  claimed  by  their  plaint  was  satisfactorily 
established,  and  was  not  barred  by  any  law  of  limita- 
tation  applicable  to  the  case. 

II.  That  no  evidence  was  adduced  by  the  Eespon- 
dents  to  prove  the  alleged  release  of  the  undisputed 
rights  of  the  Appellants'  ancestors  for  the  payment  of 
twenty  rupees  a  year. 

III.  That  the  Appellants  never  acknowledged  that 
they  were  not  in  possession  of  the  emoluments  of  the 
office  of  Desaye ;  and  it  was  not  necessary,  to  con- 
stitute a  legal  right  to  a  share  of  these  emoluments, 
that  every  member  of  a  Family  should  actually 
exercise  the  office. 

The  EespondentSj  on  the  other  hand,  submitted 
that  the  decree  of  the  Sudder  Adawlut  ought  to  be 
affirmed,  and  the  appeal  dismissed,  for  the  following 
reasons : — 

I.  Because,  under  the  Bojnhay  Eegulations,  the 
alleged  claim  and  title  of  the  Appellants  was  barred 
by  lapse  of  time, 

II.  Because,  as  to  such  portions  of  the  property 
specified  in  the  plaint  as  belonged  to  the  office  of 
Desaye^  a  strong  presumption  (not  rebutted  by  the 
Appellants)  arose  from  the  evidence,  and  the  nature 
of  the  office,  that  the  ancestors  of  the  Appellants,  at  a 
remote  period,  relinquished  the  share  which  might 
have  devolved  upon  them  by  inheritance,  in  conside- 
ration of  a  fixed  annual  payment. 

III.  Because,  as  to  such  portion  of  the  property 
specified  in  the  plaint  as  did  not  belong  to  the  office 
of  Desaye^  there  was  no  evidence  of  its  having  formed 
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a  part  of  the  estate  which  descended  from  Kooher-daSy     .Jf^^L- 

the  common  ancestor.  Nundram 

Dyaeam 

and  others 

Mr.  Miller,    K.C.,    and   Mr.    Wigram.  K.C.,  for         v. 

'  '  ;?  T  7  Dula-Bhaek 

the  Appellants.  Kurparam 

and  otherfik 

Mr.  Serjeant  SpanMe,  and  Mr.  E.  J.  Lloyd ^  for 
the  Eespondents. 

Mr.  Baron  Parke  : 

There  does  not  appear  to  have  been  any  recognition 
of  the  Appellants'  title,  or  any  payment  on  account  of 
the  lands  in  question  within  twelve  years,  the  period 
limited  by  sec.  13  of  Eeg.  I.  a.d.  1800.  By  that 
section,  "  The  Judge  is  prohibited  hearing,  trying,  or 
determining  the  merits  of  any  suit  whatever,  against 
any  person  or  persons,  if  the  cause  of  action  shall 
have  arisen  twelve  years  before  any  suit  shall  have 
been  commenced  on  account  of  it :  unless  the  Com- 
plainant can  show,  by  clear  and  positive  proof,  that 
he  had  demanded  the  money,  or  that  he  dii'ectly 
preferred  his  claim  within  that  period,  for  the  matter 
in  dispute,  to  a  Coui't  of  competent  jurisdiction,  to  try 
the  demand,  and  assign  satisfactory  reason  to  the  • 
Court  why  he  did  not  proceed  in  the  suit :  or  that 
either  fi'om  minority  or  other  good  and  sufficient 
cause,  he  had  been  precluded  from  obtaining  redress. 
This  is  a  sufficient  bar  to  the  Appellants'  right,  if 
they  ever  had  any,  to  recover. 

Of  the  two  witnesses  produced  before  the  Sudder 
Adawluf,  one  only  speaks  to  any  payment  being  made 
to  the  Appellants,  and  that  Court,  as  we  think  very 
properly,  discredited  his  testimony.  The  judgment  of 
the  Court  below  must  be  affirmed  with  costs. 
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Petamber  Manik-jee     -     -     -     -     Appellant^ 

AND 

Motee-chund  Manik-jee     -     -     -    Respondent* 

On  appeal  from  the  Siidder  Detuawiy  Court  of 
Bomhay. 

letli  May,    X  HIS  was  an  appeal  from  a  judgment  of  the  Sudder 

v__^__^     Adatolut  of  Bombay^  affirming  a  decree  of  the    Zillah 

Onaquestion  Qourt   of   Kaira^    whereby  the    suit    of   the  present 

sub-partner-  Appellant,  wlio  was  the  Plaintiff  in  the  Zillah  Court, 

entered  into;   WaS  dismissed  wlth  COStS. 

the  validity        rj^j^g  ^q^  i^BMQ   in  the  suit   was,  whether   a  sub- 

of  wmcn  de-  .        t    t  t       -t. 

pended  on  an  partnership  existed  between  the  Kespondent  and  the 
produSrii  Appellant  in  respect  of  a  certain  share  belonging  ta 
evidence  in    i\-^q  Appellant  in  a  banking  concern  at  Baroda.  which 

the  Court  be-  -^-^  ,  ,.  ,      ,    .       ,,  ■^a[\f  i       i         i 

low;  and  was  established  m  the  year  a.d.  IbUo,  and  closed 
Sn?a^weU  ^ts  affaii's  in  the  year  a-.d.  1823.  The  Appellant's 
as  the  evi-     claim  upon  the  Eespondent  (founded  on  the  alleged 

denceinsup-  -,  •    \  cni  i'j.iiii  i 

port  of  it,  sub-partnership)  was  tor  the  share  oi  the  debts  and 
tobeSyaUd;  losses  of  the  conccrn,  which  the  Appellant  had  either 
the  Judicial    paid,  or  for  which  he  was  responsible.     The  Eespon- 

Committee,  in   -"^        '  .  pit  i  •  i 

confirming  dent  denied  the  existence  of  the  sub-partnership,  and 

of  bSh  courts  the  Zillah  Court  of  Kaira^   in  the  fii'st  instance,  and 

of^opMon,that  *  Present :  MemlDers  of  the  Judicial   Committee, — ^Lord  Wyn- 

they  were  ford  Lord  Brougham,  Mr.  Justice  Bosanquet,  and  the  Chief  Judge 

Serthe  of  the  Court  of  Bankruptcy, 

circumstances  Privy  Councillors, — Assessors,    The  Eight    Hon.  Sir  Edward 

of  the  case,      -g-   .    -^    .    Baxt,  and  the  Eight  Hon.  Sir  Alexander  Johnston, 
from  entering        •'  '  '  ° 

upon  the  examination  of  the  instrument  itself,  though  they  fully  con- 
curred in  the  opinion  expressed  by  the  Judge  of  the  Zillah  Court,  and 
dismissed  the  appeal  with  costs. 
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aftenvards    the  Sudder     Adawlut    of     Bombay    upon        i^ST. 
appeal,  decided    that    the    Appellant    had    failed    to    PEXAiiEZK 
establish  it  by  evidence.  M-^xik-jee 

The  A]3peliant\s  plaint  was  filed  in  the  Zillah  Court  Motee- 
of  Kaira^  on  the  1st  of  March^  1824  ;  it  set  forth  that  Maxik-jbe, 
the  Appellant  and  one  Rutun-jee  Kahan-das  establishe  d 
a  Bank  at  Baroda  on  the  23rd  of  October^  1805,  in 
which  they  had  equal  shares,  the  business  of  the 
concern  being  carried  on  in  the  name  of  Niirsai 
Bhaee^  the  Appellant's  son ;  that  from  the  day  the 
Bank  was  established  the  R-espondent  took  one-half 
of  the  Appellant's  share,  and  advanced  five  hundred 
nipees,  which  simi  it  was  alleged  was  entered  in  the 
Books  of  the  Appellant's  fii'm  at  the  village  Dakoor. 
It  further  alleged  that,  in  consequence  of  the  Eespon- 
dent's  refusal  to  contribute  his  share  of  the  losses 
sustained  by  the  concern,  the  business  of  the  Bunk 
was  stopped  on  the  2nd  of  November,  1823.  The 
amount  of  the  Respondent's  share  of  the  total  loss 
for  which  the  Appellant  represented  himself  to  be 
primarily  liable,  was  stated  to  be  the  principal  sum 
of  rupees  10,290.  2.  60.,  for  the  recovery  of  which, 
with  interest,  amounting  in  the  whole  to  rupees 
11,745.  0.  85.,  the  Appellant  brought  his  suit. 

The  Respondent,  by  his  answer  to  the  plaint, 
denied  the  partnership,  or  that  he  had  ever  advanced 
any  money  on  that  account. 

Both  parties  entered  into  evidence. 

The  Appellant's  evidence,  so  fai-  as  it  in  any  degree 
affected  or  could  be  used  against  the  Respondent, 
consisted  first  of  an  agreement  alleged  to  have  been 
signed  by  the  Respondent,  which  contained  an  acknow- 
ledgment that  he  had  a  foui'th  share  in  the  house  at 
Baroda,  and  the  depositions  of  witnesses  in  support 
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of  that  document;  second,  the  Appellant's  account- 
books,  showing  entries  of,  and  relative  to,  the  pay- 
ment by  the  Eespondent  of  five  hundred  rupees  as  his 
share  of  the  stock  of  the  house  at  Baroda  ;  and  third, 
a  letter  alleged  to  have  been  written  and  sent  by 
Huree  Narain^  an  Ameen*  of  Police,  to  the  Appellant 
at  the  Eespondent' s  request,  containing  a  confession 
that  the  Eespondent  had  a  fourth  share  in  the  house 
at  Baroda  ;  and  the  depositions  of  witnesses  to  prove 
that  this  letter  was,  in  fact,  written  and  sent  at  the 
Eespondent's  request. 

The  argument  was  as  follows : — "I,  Mootee  Chundj 
Manik-jee,  pass  this  "WTiting  to  you,  Petamher  Manik- 
jee.  In  the  money  transactions  for  the  district  of  Pet- 
lad  with  the  PateVs  Jeyhhaee,  Samul-bhaee,  and  Westa- 
hhaee^  EsJman-das,  the  persons  mentioned  below  have 
shares,  as  follows :  Bhiit  Tricimi-jee  Wussun-jee  have 
five  and  a  half  anas,  (5|,)  of  which  Jumna-das 
Sunkurlal  and  Bechur  Joeta  have  shares;  Rv>iim-jee 
Kahan-daSy  who  has  a  shop  at  Ahmedahad^  two  anas 
(2)  in  the  rupee ;  you  have  five  and  a  half  anas  in  the 
rupee,  of  which  I  have  a  fourth  share  with  Jumna-das 
Sunkurlal^  and  Beckur  Joeta.  The  remaining  three 
anas  (3)  in  the  rupee  belongs  to  Nursai-hhaee,  Petain- 
ber-das''s  house,  in  which  Rutun-jee  Kahan-das  has  half, 
(one  ana  and  a  half,)  and  you  have  half  of  the 
remaining  ana  and  a  half,  and  I  the  other,  being 
three-quarters  of  an  ana  each.  In  this  house  I  have 
a  fourth  share,  as  is  above  stated,  sixteen  anas  (16), 
or  one  rupee  among  four  persons." 

On  the  back  of  this  agreement  a  paper  was  pasted, 
containing  the  following  endorsement  in  the  hand- 
writing of  the  Eespondent : — 

^  Commissioner. 
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"  Was  divided  whatever  sum  have  been  received,        ^^^''• 
each  partner  taken  his  share  ;  besides  this  three  thou-    Petamber 
sand  five  hundred  rupees  (3,500)  is  due  to  you  by  the    ^  -^-"^'J^k^-Jee 
house  at  Dakoor^  which  you  can  take  when  the  money      Motee- 
comes   from  Poona ;   but   this  money  is   entered   m  Manik-jee, 
another  Book.     Until  the  money  amves  from  Poona^ 
I  shall  give  you  interest  at  the  same  rate  as  I  usually 
do.— Dated  7th  Assin-vud  1874." 

This  document  bore  the  signature  of  the  Respon- 
dent, and  was  attested  by  Pundit^  Huree  Narain^  of 
the  village  of  Dakoor^  and  four-  other  mtnesses. 

These  witnesses,  with  the  exception  of  Pundit^ 
Huree  Narain^  were  called  and  examined  by  the 
Appellant.  They  all  acknowledged  their  own  sig- 
natures as  attesting  witnesses  ;  but  they  varied  from 
each  other  in  the  version  they  severally  gave  of  the 
contents  of  the  paper,  and  in  the  detail  of  circum-^ 
stances  attending  the  alleged  execution  of  it  by  the 
Respondent.  A  summons  was  issued  for  his  atten-v 
dance ;  but  by  the  Nazirh  return  upon  the  summons, 
it  appeared  that  he  had  then  quitted  Kaifa^  and  had 
gone  to  Baroda. 

On  the  21st  of  February^  1825,  Pundit^  Huree  Narain 
presented  a  petition  to  the  Courtj  in  which  he  declared, 
with  reference  to  the  document  in  question,  that  in 
Sumvit  year  loSOj  the  Appellant  came  to  him  at 
Kaira^  and  showed  to  him  a  wi'itten  paper  dated  7th 
Assin-vud^  1874,  in  the  name,  and  with  the  signature 
of  the  Respondent,  and  requested  that  as  the  docu- 
ment had  not  been  attested  by  any  one,  he.  Pundit^ 
Huree  Narain^  would  do  so,  and  that  by  this  means 
his  signature  had  been  obtained. 

Pundit^  Huree  Narain  left  Kaira  without  being 
examined,  and  shortly  afterwards  died.     On  the  17th 
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of  Jvjip,  1825,  tlio  Appellant  presented  to  tlie  Court 
another  declaration  in  writing,  signed  by  Pundit^ 
Hiiree  Narain^  bearing  date  at  DaJcoor^  2nd  Katik-sood 
1881,  [October^  1824,)  and  which  was  attested  by  two 
witnesses.  By  this  declaration  it  was  stated,  that  the 
paper  or  agreement  before  referred  to,  was  executed 
by  tlie  Eespondent  on  the  day  on  which  it  bears 
date,  and  was  duly  attested  by  Pundit^  Huree  Narain, 
The  witnesses  to  this  declaration  deposed  to  its  hav-^ 
ing  been  signed  by  Pundit^  Huree  Narain^  in  their 
presence. 

The  Zillali  Court  considered  that  the  evidence  of 
the  other  attesting  witnesses  to  the  Respondent's 
alleged  agreement,  could  not  be  relied  upon  as  estab- 
lishing the  fact  that  the  Eespondent  executed  the 
paper  to  which  their  testimony  referred ;  and  that  the 
paper  itself  bore  evident  marks  of  being  spurious  and 
fabricated.  The  Court  submitted  the  document  to 
•the  examination  of  five  Shroffs^  or  Bankers,  who  were 
directed  to  give  their  opinion  whether  the  four  last 
lines  and  the  signature  on  the  back  of  it  were  written 
in  the  same  hand^vi'iting  as  the  first  part ;  and  if 
there  were  anything  else  in  the  document  which  they 
should  think  it  necessary  to  mention,  they  were  to 
do  so.  The  answer  of  these  five  Bankers  was,  that 
they  had  carefully  examined  the  document  referred  to 
them,  and  they  thought  that  a  part  of  the  paper  had 
been  cut  off ;  that,  in  their  opinion,  the  writing  from 
the  commencement  of  the  document  down  to  the 
bottom  of  first  page,  was  in  the  same  handwi'iting, 
but  that  the  four  lines  on  the  back,  and  the  signature, 
were  in  a  different  handwriting. 

The  Appellant  also  produced  certain  Books  of 
account,   which  contained,   among  other  entries,  one 
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relating  to  the  payment  of  five  hundred  rupees  by        ^^^'■ 

the  Eespondent,  on  account  of  the  stock  or  capital  of  Petamber 
the  partnership  concern.                .  j. 

The  Zillah  Coui't,  however,  refeiTcd  the  Books  to  the  Motee- 

,  ,  CIIUIvD 

examination  of  the  Shroffs^  or  Bankers,  -svho  reported  Maxik-jee. 
that  various  erasures  and  alterations  were  apparent ; 
that  some  of  the  entries  affecting  the  Eespondent 
appeared  to  have  been  recently  made,  and  that,  in 
their  opinion,  agreeably  to  the  custom  of  Bankers, 
the  item  relied  upon  of  five  hundred  rupees  credited 
in  the  name  of  the  Eespondent,  could  not  be  con- 
sidered as  a  proper  one. 

The  Appellant  endeavoured  also  to  fix  upon  the 
Eespondent  an  admission  or  confession  made  by  him 
to  Huree  Narain,  an  Ameen  of  Police,  that  he  had  a 
fourth  share  in  the  house  at  Barocla.  He  was  exa- 
mined on  behalf  of  the  Appellant;  and  stated  that, 
on  the  1st  of  Margasira-vud  1880  {February^  1824,  a.d.) 
Rutun-jee^  at  ten  o'clock  in  the  forenoon,  sent  for  the 
witness  to  his  house  at  DaJcoor^  whither  the  witness 
proceeded,  and  found  there  the  Eespondent,  Kapoor 
Chund  Manik-jee  and  Rutun-jee  ;  on  which  occasion  the 
Eespondent  told  the  witness  that  he,  the  Eespondent, 
had  a  fourth  share  in  the  house  at  Baroda^  and  was 
also  indebted  to  the  Appellant  in  the  sum  of  3,500 
rupees,  being  the  amoimt  of  his  share  of  the  Petlad 
collections :  for  the  recovering  of  both  of  which  the 
Appellant  had  gone  to  Kaira,  for  the  purpose  of 
instituting  a  suit  against  the  Eespondent,  and  that 
the  Eespondent  then  requested  the  witness  to  call 
the  Appellant  back,  as  the  Eespondent  wished  to 
settle  it ;  in  consequence  of  which  the  witness  wrote 
and  despatched  a  letter  to  that  effect  to  the  Appellant. 
This  letter  was  produced  by  the  Appellant,  and  was 
VOL  I.  B  2 
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verified  by  the  witness,  Kapoor-clmnd^  wlio,  together 
with  one  Vtijeram,  bearer  of  the  letter,  was  represented 
to  have  been  present  on  the  occasion  at  which  the 
conversation  between  Ameen,  Huree  Narain  and  the 
Eespondent  took  place,  was  also  examined  by  the 
Appellant.  His  testimony  varied  from  that  of  Ameen^ 
Huree  Narain  in  some  of  the  incidents  of  the  alleged 
meeting  at  the  house  of  Rutun~jee  on  the  1st  of 
Margasira-vud^  1880. 

The  only  evidence  produced  by  the  Eespondent 
v^^as  with  reference  to  the  disputed  document  already 
noticed.  The  object  of  the  Respondent's  evidence 
was  to  prove  an  alibi  at  the  time  when  it  was  alleged 
he  executed  the  document  in  question.  The  ZiUah 
Court,  however,  placed  no  reliance  upon  this  evidence. 

On  the  6th  of  September,  1825,  the  Zillah  Court 
of  Kaira,  after  a  full  examination  of  the  Appellant's 
documents  and  the  depositions  of  his  witnesses^ 
declared  its  opinion  that  the  Appellant  had  totally 
failed  to  establish  the  Respondent's  share  in  the 
banking  concern  at  Baroda,  and  accordingly  dis- 
missed the  suit  with  costs. 

From  this  decree  of  dismissal  the  Appellant 
appealed  to  the  Sudder  Adaiulut  of  Bombay,  by  which 
Court  the  decree  of  the  Tiillah  Court  was,  on  the  21st 
of  March,  1826,  affirmed  with  costs. 

The  Appellant  appealed  from  the  last-mentioned 
decree  to  His  Majesty  in  Council,  praying  that  the 
decision  of  the  S udder  Adaivhit  of  Bombay  might  be 
reversed,  for  the  following  reasons  : — 

I.  Because  the  Appellant  clearly  proved  that  the 
Respondent  had  a  share  in  the  house  established 
under  the  name  of  Nursai-bhaee  Petamber-das. 

II.  Because  the  Appellant  ought  to  have  had  aa 
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tspportiinity  of  proving  that  the  Shroffs^  to  whom  the        ^837. 
examination   of   the   agreement   and  of  the  Books  of    Petamber 
the  Appellant  was  referred,  were  disposed  to  act  with   •^^^'^-•^^^ 
partiality  towards  the  Appellant,   or     to  make    any     Motee- 
other   legal  objection   to  those  nominated  which  he  wlvxik-jee. 
was  prepared  to  establish. 

III.  Because  it  is  no  objection  to  the  validity  of  an 
instrument  that  the  body  of  it  is  written  by  another 
person,  provided  it  be  proved  to  have  been  signed  by 
the  party  intended  to  be  bound  by  it  after  it  has  been 
so  A^Titten ;  and  the  UTOgularities  (if  any)  in  the 
Appellant's  Books  constituted  no  bar  to  his  claim,  of 
which  they  could  have  found  no  legal  proof. 

The  Eespondent,  on  the  other  hand,  relied  for  a 
confirmation  of  the  decrees  of  the  Courts  below,  on 
the  follo^'ing  reason  : — 

That,  by  the  evidence  adduced  by  the  Appellant  in 
the  Zlllah  Court  of  Kaira^  it  was  not  proved  that  the 
Eespondent  had  any  share  or  interest  in  the  banking- 
house  in  question  in  this  appeal. 

Mr.  Miller^   K.C.,   and   Mr.    Wigram^   K.C.,   for 
the  Appellant. 

Mr.   Serjeant  Spankie^  and  Mr.  E.  J.  Lloyd^  for 
the  Eespondent. 

Lord  Wynford  : 
Their  Lordships  do  not  think  it  necessary  to  call 
upon  the  Eespondent' s  Counsel.  This  is  in  fact  an 
appeal  against  two  judgments;  the  judgment  of 
the  Zillah  Court  of  Kaira^  confirmed  by  the  Sadder 
AdaivUit  of  Bo)Hhay  ;  the  latter  Court  making  no  ob- 
servations, but  merely  confirming  the  judgment  given 
by  the  Coiu't  below. 
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The  question  depends  entirely  upon  facts ;  and  in  a 
case  coming  before  this  Court,  depending  upon  facts, 
which  have  received  the  judgment  of  two  Courts  in 
India  J  this  Court  ought  not  to  set  aside  the  last  judg- 
ment, unless  it  can  see  very  clearly  that  that  judgment 
is  wrong.     It  must  be  most  completely  satisfied  it  was 
wi'ong  and  inconsistent  with  the  justice  of  the  case,  and 
against  the  facts.     So  far  from  that  being  the  case  in 
the  present  case,   their  Lordships  are  of  opinion  that, 
if  those  facts  had  been  presented  to  us  in  the  first  in- 
stance, we  should  have  given  the  same  judgment  as 
pronounced  by  the  two  Courts  in  India.     This  case 
depends   upon   an   instrument    purporting   to   be   an 
agreement  entered  into  by     the  Ecspondent,   Motee- 
chiind;  and  appears  to  be  subscribed  by  the  Ecspon- 
dent, and  to  be  witnessed  by  the  Fundit,  Iluree  Narain, 
who  has  alone  given  evidence  to  prove  that  the  signa- 
ture was  formerly  affixed  to  it,  and  four  other  parties ; 
but  Iliiree  Narain  is  the  only  one  who  says  he  saw  the 
Eespondent  execute  it.     With  respect  to  the  validity 
of  this  instrument,  it  is  enough  for  us  to  refer  to  the 
judgment  of  the  Court  below,  without  going  through 
the  circumstances  of  the  case. 

Let  us  see,  therefore,  what  the  Zillah  Court  says 
upon  the  subject :  "  On  examining  this  paper,  it  appears 
that  part  of  the  original  paper  has  been  cut  off,  and 
four  lines,  just  above  the  signatiu'e,  wi'itten  at  the 
back  of  it :  these  four  lines,  and  the  signature,  are 
written  in  a  different  handwriting  from  the  first  part 
of  the  document.  The  Court,  in  order  to  have  this 
point  well  ascertained,  thinks  it  necessary  to  show  it 
to  some  Bankers ;  and  a  question  is  put  to  the  follow- 
ing Bankers,  who  are  there  named."  !N"ow  here,  it 
must  be  observed,  that  the  Coml  itself  found   that 
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instrument  had  been  mutilated  in  the  manner  stated        1837. 

upon  their  own  view  of  it,  without  the  assistance  of  petamber 

the  Bankers ;  and  that,  in  our  opinion,  gets  rid  of  the  ^-^^'^^--^^^ 

obiection  made  to  these  persons  havinsr  been  called  in  :  Motee- 

•  CHUND 

for  we  get  the  fact  here  stated,  by  the  Judge  of  the  Manik-jee. 
Zillah  Court,  that  the  instrument  had  been  mutilated 
by  a  part  of  the  document  being  cut  off,  and  that  the 
four  lines  on  the  back  of  it,  and  the  signatui'e,  are 
written  in  a  different  handwriting  from  the  first  part 
of  the  instrument. 

It  is  material  that  we  should  take  notice  that  only 
one  subscribing  witness  saw  this  instrument  signed  ; 
and,  putting  that  witness  out  of  tlie  question,  why 
may  not  some  very  important  lines  have  been  cut  oft' 
from  the  original  document?  Cutting  the  paper  off 
entirely,  so  that  the  signature,  which  was  at  the  bot- 
tom of  the  first  paper,  might  be  added,  by  introduc- 
ing another  paper  with  those  four  lines  upon  it ; 
and  the  genuine  signature,  applicable  to  a  different 
transaction,  is  appended  to  this  paper,  which  is  in 
this  state ;  and,  but  for  the  evidence  of  this  one 
witness,  there  is  no  testimony  in  this  cause,  which 
goes  the  length  of  disproving  that  cii'cumstance. 
Now,  is  there  any  Court  in  the  world  that  would 
receive  such  instrument,  cut  in  the  manner  that 
this  is,  without  more  satisfactory  evidence  than  has 
been  produced?  If  a  Plaintiff  produces  a  Bond  in 
this  country,  or  any  other  instrument,  which  appears 
to  have  been  altered,  the  Court  will  not  receive  it,  or 
act  upon  it,  till  it  is  most  satisfactorily  proved  by 
all  the  subscribing  witnesses  at  the  least,  and  other 
evidence,  that  that  alteration  was  made  antecedently 
to  the  signature  :  there  is  no  such  evidence  here,  and 
this  is  the  whole  of  the  case  of  the  Plaintiff'  below. 
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1837.  There  is  a  circumstance  wliich  ought  to  be  noticed  : 

Petamber    Iluree  Narain^  Ameen  of  Police,  says  the  Defendant 

M>>'^K-jEE  jj^jjj-,j^|-g(;|   i^Q   ^yas   a   partner   in   the   house ;  but   we 

MoTEE-      cannot   admit  that   that  is  sufficient  to  buoy  up  an 

Maxik-jee.   insti-ument  that  is  beaten  do^vn  by  all  the  facts  that 

appear. 

Under  these  circumstances,  the  Coiu't,  so  far  from 
thinking  they  haY(^  that  satisfactory  evidence  that 
will  enable  them  to  reverse  two  judgments  in  India, 
where  the  Judges  had  an  opportunity  not  only  of- 
hearing  the  mtnesses,  which  is  a  great  advantage 
they  have  over  us  in  that  respect,  and  where  they 
had  an  opportunity  of  seeing  this  instrument ;  for 
though  an  English  Judge  might  not  have  understood 
the  ^Titing,  the  manner  in  wliich  these  alterations 
were  made,  might  have  given  us  strong  reasons  for 
forming  a  conclusion  with  respect  to  this  matter ; 
but,  under  these  circumstances,  the  Court  is  of  opinion 
that  the  appeal  must  be  dismissed ;  and  as  this  case, 
on  the  view  we  have  taken  of  it,  is  founded  in 
forgery  at  the  least,  and  most  likely  forgery  supported 
by  perjury,  we  think  it  ought  to  be  dismissed  with 
cost-i 
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Khoorshed-jee  Manik-jee     -     -     -     Appellant, 


AXD 

Mehrwan-jee  Khoorshed-jee  aud     )  Uesnoudnm.* 
Dada-bhare  Khookshed-jee       -     )       ^ 

On  afpecd  from  the  Sudder  Dewanny  Court  of  Bombay. 

i  HE    Appellant    claimed   to    be   the    acting   Exe-  22nd  &  23rd 
cutor  of  Khoorshed-jee  Koonwur-jee,  a  Parsee  Merchant^   June^^T. 
who   resided   and   carried   on  bnsiness  at  Sural,  and  The  heirs  of  a 
was   possessed    of   considerable   property   both   there  c^ant    havr- 
and  at  Bombay.  '         _  '"f •,»l'- 

The  Respondents  were  sons  and  heirs  of  Koorshed-  takenposses- 
jee  Koomvur-jee.  Upon  his  death,  which  happened  shopandcon- 
on  the  19th  of  September,  1815,  they  entered  into  *n"SsXs7- 
possession  of  the  shop,  and  continued  the  business  of  "^^'  ^""^^s^^the 
their  deceased  father,  and  in  that  character  they  paid  Courts  below 

,  .       T  T    .  •  ,  . .  refused  to 

and  received  money,  engaged  in  various  transactions,  disturb  their 
and  sued  and  were  sued  in  the  Adawlut.  possession 

uponthepro- 
*    Present  :      Members     of     the     Judicial    Committee, — Lord   -^yj^  by  which 
Wynford,  Lord  Brougham.  Mr.  Justice  Bosanquet,  Mr.  Baron  the  biisiness 
Parke,  and  the  Eight  Hon.  Thomas  Erskine,  Chief  Judge  of  the  Y^t^^  carried 
Coiu't  of  Bankiniptcy.  on  by  the  Exe- 

Privy   Councillors, — Assessors,   the  Eight    Hon.   Sir   Edward   ^'J.uefit'^uiitil 
Hyde  East,  Bart. ,  and  the  Eight  Hon.  Sii'  Alexander  Johnston,  he  should 

think  proper 
to  admit  them  into  possession  :  Held  by  the  Judicial  Committee  of  Privy 
Council,  i»ffirming  the  judgments  of  the  Courts  below,  that  the  abstaining 
from  producing  the  Will  for  the  above  period  was  a  consent  on  the  part 
of  the  Appellant  to  the  Eespondents'  possession  of  their  father's  estate 
and  business,  and  was,  therefore,  a  virtual  compliance  with  the  terms  of 
the  WiU. 

Semble — -Where  an  instrument  has  been  admitted  to  probate.and  acted 
upon  in  the  Courts  below,  this  Court  will  not  enter  into  the  question 
whether  the  instrument  is  sufficiently  proved  or  not. 
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About  two  years  after  tlie  death  of  Khoorshed-jee 
Koomvur-jee^  his  son-in-law,  Peshtim-jee  Veer-Jee,  pro- 
duced a  Will  and  Codicil,  which  he  alleged  to  have 
been  made  by  Khoorshed-jee  Koomvur-jee,  and  given 
to  him  by  the  Testator  three  days  before  his  death. 
The  Will,  which  was  stated  to  be  in  the  Testator's 
handT\Titing,  was  not  signed,  but  purported  to  be 
witnessed  by  three  witnesses,  and  was  as  follows  : 

"  May  the  beneficent  Hormuz*  always  grant  me  his 
assistance,  and  may  every  thing  be  done  according  to 
this  writing  which  I  make,  and  may  no  Saheb'f  people, 
nor  my  Executors,  nor  the  heads  or  Priests  of  my 
caste,  nor  any  other  great  person,  alter  this  my 
Avriting  in  any  way.  May  whatever  I  write  be  con- 
■  firmed;  for  which  purpose  may  Hormuz^  out  of  his 
goodness,  grant  my  request,  that  all  which  I  write 
may  be  established. 

"  The  writing  of  the  most  humble  of  the  followers 
of  the  Prophet  Zerdusht,  Khoorshed-jee  Koomvur-jee 
Aehaivarea.  That  the  reason  of  this  writing  is,  that  I 
have  di'awn  out  two  papers  of  my  circumstances,  the 
first  of  which  is  this  paper;  and  there  is  another  paper, 
stating  the  violence,  and  tyramiy,  and  oppression  they 
have  exercised,  and  how  they  have  ruined  me  as  to 
thousands  of  rupees,  and  in  character  and  reputation, 
and  in  every  manner  of  way  :  from  which  paper  infor- 
mation will  be  obtained.  Concerning  that,  agreeably 
to  the  cii'cum  stances,  the  oppressor  should  be  made 
answerable,  and  ^vhatever  is  due  to  me  by  these  people 
should  all  be  made  to  be  paid  into  my  shop  :  my  Exe- 
cutors shall  receive  it  from  them.     And  on  my  decease 


*  A  beneficent  spirit  according  to  the  Parsee  creed. 
f  Master  or  Lord  ;  a  term  of  authority  or  respect. 
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my  Executors  shall  carry  on  the  shop  iu  my  name,  and        1837. 

Avhatever  there  may  be  of  mine,  a  poor  man,  shall  be  khoorshed- 

kept  by  the  Executors  on  account  of  the  shop,  and  Maxik-jee 

whatever  profit  may  be  produced  from  the  shop,  out  u;ehrVais'- 

of  that  my  Executors,  who  are  thi'ee  persons,  (vi^.  Mo-  jee  Khoor- 

1       r;-  7      7    •         Tr        '7  SHED-JEE 

deejee  Hormuz-jee  Bheem-jee^  and  Koorshea-jee  Mamk-        and 
jee  Shroff  of  Bombay^  and  Peshtun-jee   Veer-jee,)  shall    khooe;"^^^ 
carry  on  my  shop.      I  have  two  childi'en,  but  neither 
of  the  two  have  any  kind  of  civilization,  and  in  every 
respect  they  are  foolish  and  ignorant,  and  they  thi'ow 
away  all  the  property  like  dust,  therefore,  I  am  entirely 
helpless  as  to  both  of    them.     If    Mohrwan-jee-hhaee 
and  Dada-bhaee  mend  their  manners  it  is  well,  and,  if 
you  think  proper,  you  may  place  them  in  the  shop  to 
carry  on  the  business,  provided  they  do  not  do  any 
thing  improper  to  the  value  of  one  doJcra  ;  but  if  they 
do  anything  improper  they  are  not  to  be  placed.     And 
if  these  two  brothers  live  separate,  they  are  to  live 
in  my  house  ;  for  the  expenses  of  these  two  brothers 
there  shall  be  furnished  in  an  equal  maimer  out  of 
the  produce  of  my  shop.     As  to  Mehnvan-jee  Khoor- 
shed-jee  and  Dada-hhaee  Khoorshed-jee,  the  first  is  this  : 
there  shall  be  fiu-nished  them  a  yearly  stock  of  pro- 
vision, grain,  rice,  hatty  of  the  soochvel  and  saree  sort, 
and  toor^  doi^   and  wheat,   and  jooioar^   and  lamp-oil, 
and  firewood,  and    cow-dung,  and  pickles,    and  oil, 
onions,  and  saifi'on,  and  pepper  for  mussala.    All  these 
shall  be  supplied  in  such  quantity  as   the  man  and 
wife  and  one  servant  may  require.      Afterwards,    if 
God  give  them  children,  then  more   shall   be   given 
when   it   is   required;  otherwise,   according  to  what 
is  written,  shall  be  for  one  year.     And  the  necessary 
clothes  shall  be  furnished  once  a  year  to  Ilehrwan-jee 
and  his  ^vife,  and  to  Dada-bhaee  and  his  wife ;  and  if 
VOL.   I.  c  2 


434  CASES  IX  THE  PEI^TT  corxciL 

1837.        tliey  have  any  cliildren,  tliey  shall  also  be  supplied  witli 
KnooKsHED-    clothes.     And  for  the  inarriage  and  other  ceremonies 
Manik-jee   of   the  childi-eu   which  they  may  have,  there  shall  be 
Mehr  a  ^    furnished  out  of  the  shop  according  as  may  be  suitable 
JEE  Khook-  to  a  poor  man  like   me.     And  there  shall  be  gi^-en  to 
and         them  each  day  half  a  rupee  in  cash  for  the  daily  ex- 
kh°o£hed-    penses  of  fish  and  vegetables,  and  ghec^  and  the)'  may 
^^^-        do  with  it  what  they  please.     And  of  two  servants 
each  brother   shall  keep  one,  and  give   such  monthly 
wages  as  may  be  proper ;  and  they  are  to  keep  good 
humble  people,  and  their  wages  shall  be  paid  out  of 
the  shop.     In  this  manner  there  shall  be  paid  equally 
to  my   Mchrwan-jee   and  Dada-haiiee.     And    in    my 
house   there   are   kept   up   continually   through    the 
thirty  days  of  the  month  the  chaloodiau  and  patroo  (or 
ceremonies  for  the  dead),  and  they  shall  be   continued 
always,  and  wheat  for  dron  ceremony  tliroughout  the 
year,  and  one  egg  daily,  and  a  durea  of  fruit,  and  the 
yearly  allowance  for  nosegays,  and  the  yearly  allow- 
ance for  reading  or  praying  of  the  Moheds*  and  what 
I  allow  always  for  the  yaes  or  prayers,  &c.,  according 
as  the   Mohed  may  say,  and   do   and   pray,  he  shall 
receive  yearly.     And  in  the  manner  I  used  to  perfonn 
the   annual   festivals   for  my  father  and  mother  and 
childi-en,  and  for   my   deceased   ancestors  for   seven 
generations,    so  shall   these  be  performed.     And   in 
tlie  manner   I   used   to   perform  the  festivals  for  the 
deceased  of  Dada  Munce's  house,  and  of  my  mother's 
father's  house,  so  shall  they  be  performed ;  the  festi- 
val of  no  one  shall  be  allowed  to  sink  into  oblivion. 
The  expenses  of  the  festivals  of  all  the  deceased  may 
be  laid  out  by  Mehrwan-jee  if  he  pleases,  and  the  ex- 

*  The  miuisterins?  Priests  of  the  Parsees. 


JEE, 
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pcnses  of  these  festivals,  aud  of  the  new  year,  shall       ^s^"- 
be  (ii'a^\Ti  by  Mehrwan-jee  out  of  the  shop.     iVncl  if  khoorshed- 
the  .two  brothers  arid  their  two  wives  will  live  toge-   Mai^ik-jee 
thcr   in   friendship,  then   they   are   to   eat   together,  u;^^^^^., 
and  their  clothes   and    food   shall   all   be   furnished  jee  Khook- 
together   yearly,  and   they   shall   eat   together ;    ana        and 
for   the   fish,   and  vegetables,   and  ghee  of   the  two,   khoorsked- 
they   shall  receive  one  rupee.     And  if   they  cannot 
live   together   and   they   do  not  agree,   as   this  is  a 
bad  world,  then  they  may  live  separately ;  and,  ac- 
cording as  it  is  A\Titten,   each  shall  receive  for  his 
Dwn   expenses,    and   they   shall   eat   separately.      If 
they  live  together,  they  shall  perform  together  the 
ceremonies  for  the  dead  and  of  the  new  year  ;   and  if 
they  live  separately  and  Mehnvan-jce  perform  these 
ceremonies,    he   shall   i-eceive   the   expenses ;   and   if 
Dada-hhaee  has  to  perform  them,  to  lay  out  the  ex- 
penses for  the  ceremonies  for  the  dead  and  the  new 
3Tar   belongs   to   Mehrwan-jee^    the   elder,   and   it   is 
fitting  for  him  to  do  it ;  the  ceremonies  for  the  dead 
■shall  thus  be  performed.     And  the  two  brothers  and 
their  wives  shall  eat  together,  and  diu'ing  the  eighteen 
days   of    the   new   year's    ceremony    they   shall   eat 
together.      The  two  brothers  shall  live  in  harmony 
and   shall   not   quaiTcl   or   fight.     The   men   do   not 
fight,  they  always  live  in  good  friendship ;  but  the 
women,    in   these   days,    cannot    live   in   friendship ; 
therefore,  if  they  live  together  it  is  very  well,  other- 
wise Mehrwan-jec)  shall  lay  out  the  expenses  on  receiv- 
ing from  the  shop.     And  if  it  cannot  be  done  in  this 
manner,  then  3Iehrwan-jee  is  to  observe  the  new  year 
ceremonies  one  year,  and  to  perform  the  ceremonies 
for   the   dead ;    and   if   Dada-bhaee  pleases,   he   may 
■observe  the  uc^v  year's  ceremonies  one  year.     They 
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^^^^      are   to   divide   each   year   between   tliem ;    one   year 
Khoorshed-    Mehrwan-jee,  the  next  year  Dada-hhaee.     I  write  this 

JEE  _ 

Makik-jee  that  no  one  may  make  any  quarrel.  I  adjure  you, 
MehrVax-  ^^ehrwan-jee  and  Dada-hhaee^  by  the  beneficent  Hor- 
JEE  Khoor-  muz  and  the  Prophet  ZerdusJit  that  whether  you  live 

SUED— JEE  *^ 

and         together   or   separately,    live    in    fiiendship,    do   not 

DADA-BHAEE  1  T  ill  r>,-i  .„, 

Khoorshed-  quarrol  ]  and  ou  the  day  of  the  ceremonies  for  the 
dead,  dine  together,  as  also  during  the  new  year 
festival.  Take  care,  if  you  alter  what  I  have  done, 
there  is  the  oath  of  the  beneficent  HormuzP 

The  Codicil,  which  was  dated  on  the  day  of  the 
decease  of  the  Testator,  was  not  in  his  handwriting. 
It  was  witnessed  by  two  witnesses,  and  was  in  the 
following  terms : 

''  Tuesday  1st  Bhadra-vud  1871,  (19th  of  Septem- 
ler^  1815,)  Farwardin^  19th  of  the  12th  month  Amer- 
dad  of  the  Sursum.  To  Modee  Hormuz-jee  Bheem-jee, 
and  Hakim-jee  Kaoos-jee  Roostum-jee^  and  3Iunc}ier-jee 
Khalifa-jee^  written  by  direction  of  Khoorshed-jee  Kun- 
wur-jee. — That  in  the  presence  of  you  three  persons, 
I  do  direct  to  write  my  last  Will,  according  to  which 
you  must  stand  forward  and  dii-ect  to  be  given.  The 
particidars  are :  I  formerly  made  a  Will,  in  which  I 
have  appointed  as  my  Executors  two  persons,  Modee 
Hormuz-jee  Bheem-jee^  and  Khoorshed-jee  Manik-jee, 
Suratj  and  they  shall  act  according  to  the  writing  (or 
Will),  and  cause  others  to  act.  In  that  ^mting  (or 
Will)  I  did  not  give  directions  about  giving  anything 
to  any  one,  therefore,  there  shall  be  given  to  every  one 
according  to  this  my  writing ;  also  the  ceremonies 
regarding  my  daughters  shall  be  defi-ayed  out  of  my 
shop.  In  the  manner  I  used  to  do,  everything  shall 
be  done. 

''  My  wife's  ornaments  and  clothesj  whatever  there 
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are,  shall  be  divided  and  given  to  three  persons :  my      ^'^"\ 
daughters,    Motce-haee    and  Kooniour-haee^    and    my   khcjushed- 
daughter's     daughter,     Dossa-hace.     On     converting   maxik-jee 
these   things  into   money,    make   and   give   sei^arate   j^ie^JJ'^^^^.. 
property  to  the  three  persons.  J^e  Khooh- 

"  The  notes  and  papers  belonging  to  my  wiie,  and         and 
the  debts  due  to  her  by  people,  shall  be  delivered  to    khoorshS 
my  two  daughters.     They   shall  be  divided  and  de-         •^^^• 
livered  to  Motee-hace  and  Koomvur-bace.     There  shall 
be  given  according  to  my  writing  : 

"To  my  two  daughters  there  shall  be  given,  on 
my  part,  property  to  the  amount  of  rupees  10,000. 
To  the  two,  separately,  as  follows  : — 

"To  Motec-bace,  to  the  value  of  .  .  Eupccs  5,000 

"  To  Koonivur-baee,  to  the  value  of  .     .     .  5,000 


Rupees     1 0,000 


"  The  expenses  for  my  funeral  ceremonies  shall  be 
paid  out  of  my  shop,  to  the  extent  of  500  rupees 
more  than  were  laid  out  in  my  wife's  funeral  cere- 
monies. 

"  The  expenses  for  the  marriage  of  my  daughter's 
daughter  shall  be  paid  out  of  the  shop. 

"  At  the  death  of  my  sister,  Veer-baec,  and  of  my 
nephew,  Furjoon-jec,  there  shall  be  paid  out  of  my 
shop,  for  the  funeral  expenses  of  both,  rupees  400, 
and  theii"  funeral  ceremonies  shall  be  performed. 

"  When  my  nephew's  son  is  married,  then  there 
shall  be  paid  rupees  200  to  Farjoon-jee.'''' 

The  Codicil  then  gave  several  pecuniary  legacies 
to  various  of  the  Testator's  relations,  and  then  pro- 
ceeded in  these  terms : 

"  To  Btitioii-bace,  the  daughter  of  my  wife's  sister 
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1837.        there  shall  be  gi^'eii  property  to  the  amount  of  200 
Khoohshel'.    rupees,  and  with  the  produce  thereof  she  shall  he  fur- 

JEE 

Manik-jee  nished  with  clothes,  and  she  shall  live  and  eat  in  luy 
Mehrwa>--  ^^^^^^  ^^  ^<^^S  ^s  s^^^  lives,  and  when  she  dies,  the  200 
jEE  Khoor-  rupees  shall  be  kid  out  in  her  funeral  ceremonies. 

SHED-JEK  ...  ^ 

and  Among  my  two  servants,  jSoivslunvcm  and  Iram- 

KuooRiitEu-  J(^c,  pay  100  rupees  at  some  happy  festival." 

On  the  mil  of  August,  1817,  the  Appellant  jproved 
this  Will  and  Codicil  in  the  Eecorder's  Court  at  Bom- 
haj/^  and  on  the  oOtli  of  Dcccmher,  1817,  he  filed  a 
plaint  against  the  Eespondent,  in  the  Zillah  Court  of 
Stirafy  to  recover  the  property  of  the  Testator,  wliich 
they  had  succeeded  to  and  j)0ssessed  themselves  of, 
•the  value  of  which  he  estimated  at  tAVo  lacs  of  rupees. 

The  Eespondents  put  in  separate  answers,  and  in 
these,  and  also  in  the  rejoinders  Avhich  they  filed 
to  the  reply  by  the  Appellant,  insisted  that  the  Will 
was  invalid,  because  it  was  not  dated,  witnessed,  or 
signed.  They  also  claimed  a  right  to  see  the  original 
Will  and  Codicil,  and  insisted  that  they  were  entitled 
to  the  Avhole  of  their  father's  property,  as  his  heirs. 

Much  evidence  was  entered  into  on  both  sides.  The 
Appellant  produced  the  probate  copies  of  the  Will 
and  Codicil,  which,  by  an  Order  of  the  Sudder  Admv- 
lut,  the  Court  at  Surat  was  directed  to  receive  as 
evidence,  the  Eecorder's  Court  having  refused  to  part 
with  the  original  documents.  lie  also  produced  the 
correspondence  of  the  Eesj)ondents  with  other  mem- 
bers of  the  family,  and  the  viva  voce  testimony  of 
Ilonnuz-jee  and  Munchcr-jec  Khalifa,  the  two  witnesses 
to  the  alleged  Codicil. 

On  the  part  of  the  Eespondents,  it  was  proved,  that 
snice  their  father's  death,  their  names  had  been  used 
in  the  Courts  of  justice  as  his  hcii's,  and  that  they 
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liad,   since   that  time,   paid   and  received   money  on        i^-"'- 
account  of  his  estate.  khourshed- 

On  tlie  lOtli  of  Scptemher^  1819,  the  Zlllah  Com-t    Maxik-jee 
2;ave  iudsruieut  in  the  cause,  when  the  Jud2;e  stated,    ,r    '' 
that,  in  the  opinion  of  the  Court,   "  the  Pkiintiff  had  jee  Khooh- 
nothing  in  his  favour  but  the  Will ;  and  even  by  the    '    and 
Will  itself,  it  did  not  to  the  Court  appear  that  his   StuopSiu^ 
case   could   be   supported.      It   distinctly   said,    that        ■^'^"^• 
though  the  Defendants  were  thoughtless  and  extra- 
vagant,  still  they  were,  on  altering  their  course  of 
life,  to  be  admitted  to  the  management  of  the  estate. 
And  who  should  say  that  they  had  not  effected  this 
reformation  ?     The  Plaintiff  had  not  attempted  it." 
The  Court  accordingly  decreed,    "  That  the  Plaintiff 
do  give  in  a  fair  and  just  account  of  all  property  and 
sums  of  money  which  had  come  into  his  hands  ;  and 
when,  after  \h.G  several  legacies  directed  by  the  Will 
shall  be  paid,  a  general  release   shall  be  granted  by 
both  parties  to  each  other,  and  the  whole  balance  of 
the  estate   remain  in   the  possession  of   Defendants. 
Each  party  to  pay  his  own  costs  in  the  first  instance, 
and,  on  the  final  settlement,   the  Plaintiff's  costs  to 
be  deducted  and  allowed  to  him." 

The  Appellant  appealed  from  this  decision  to  the 
Provincial  Court  at  Swat,  which,  on  the  18th  of  Julf/j 
1820,  confirmed  the  decree  of  the  Zillah  Court.  Tliis 
latter  decree  was  in  the  following  temis  :  "In  addi- 
tion to  the  reasons  stated  by  the  Zillah  Judge,  in 
which  this  Coui't  generally  concurs,  it  appearing  that 
the  Appellant,  asserting  himseK  to  be  an  Executor  of 
the  Will  of  the  late  Khoorshed-jee  Koomvur-jee,  has 
omitted  or  neglected  to  execute  the  trust  reposed  in 
liim  for  nearly  two  years  after  the  death  of  the  said 
Khoorshed-jce,  which,  by  section  2,  Eegidation  Y,  of 
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SHED-.TEE 

and 

Daua-Bhaee 

Khoorsh  ku- 
JEE. 


1802,  he  was  empowered  to  liave  undertaken  imme- 
diately ;  and  tliis  delay  occuiTed,  notwithstanding  his 
knowledge  of  the  existence  of  the  second  Will  or 
Codicil,  dated  the  lOtli  of  Septemher^  1815,  by  which 
his  executorship  is  recognized.  Admitting  the  fii'st 
Will  was  not  forthcoming  for  a  time,  the  Court  con- 
siders that,  under  the  suspicious  circumstances  in 
^^'hieli  the  documents  are  j^i'oduced,  the  sons  of  the 
late  Khoorshed-jee  were  justified  hy  section  3,  of  the 
same  Eegulation,  in  taking  possession  of  the  property 
they  are  the  undoubted  heirs  to,  upon  the  ground 
that  their  father  had  died  intestate,  and  managing  the 
estate,  to  all  intents  and  purposes,  in  as  full  and  com- 
plete a  manner  as  they  would  be  legally  entitled  to 
do  were  no  AYill  of  their  father  in  existence.  And 
this  appears  to  have  been  the  case,  by  theii'  having 
continued  in  their  own  names  a  suit  instituted  by 
their  father,  and  obtained  decrees  thereon  in  the 
different  Courts  up  to  the  Sudder  Admvlut,  without  let 
or  obstruction  on  the  part  of  the  alleged  Executor. 
Neither  the  Will  or  the  Codicil  are,  in  the  opinion  of 
the  Court,  free  from  suspicion  of  having  been  fabri- 
cated ;  and  this  suspicion  is  not  removed  by  the  mere 
exhibition  of  the  probate  of  the  documents." 

The  Appellant  appealed  from  this  decision  to  the 
Sudder  Adawlut  of  Bomlay^  which,  on  the  13th  of 
August,  1822,  made  their  decree  in  the  following 
terms : — "  The  Sudder  Adazvlut,  after  a  most  attentive 
consideration  of  the  whole  of  the  pleadings  and  exhi- 
bits filed  in  the  several  stages  of  this  case,  concurring 
in  the  views  taken  of  the  same  by  the  former  Coui-ts, 
have  accordingly  determined,  that  the  decision  of  the 
late  Court  of   appeal,   passed  on  the    18th   of   Jidt/, 


1820, 


confirming 


the  decree  of  the  Zilluh  Court  of 
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Eiirat^  dated  the  10th  oi  Septemher^  1810,  be  affirmed,        ^^^~- 

the  Appellant  bearing  the  whole  of  the  costs  in  the  .khooushid- 

Sudder  Admvkity  Mai^-ik-jee 

The  Appellant  appealed  from  this  last  decree  to  His  J^XE^RWAN- 

Maiesty  in  Council,  npon  the  foUowins'  reasons  : —  jee  Khoor- 

.  ...  .  SHED-JEE 

I.  Because  the  Will  and  Codicil  in  question  were    '^   and 
such  as  a  Court  of  Equity  can  and  ought  to  execute,    khooSed^ 
and  the  construction  put  upon  them  by  the  ZillaJi^  and         ^'^^' 
subsequently  confirmed  by  the  Provincial  and  Sudder 
Detvanny  Courts,  were  at  variance  with  the  general 
intention  and  express  words  of  the  Testator. 

II.  Because  the  Appellant  did  not  in  fact  omit 
or  neglect  to  execute  the  trusts  reposed  in  him  for 
nearly  two  years  after  the  death  of  the  Testator,  as  was 
stated  in  the  decree  of  the  Provincial  Court,  nor  would 
such  omission  or  neglect,  had  it  actually  occurred,  have 
precluded  him  from  asserting  his  rights,  for  the  benefit 
of  the  legatees  and  other  persons  interested  under  the 
Will. 

III.  Because  no  Eegulation  or  law  justifies  heirs 
in  taking  possession  of  property  in  direct  controven- 
tion  of  the  provisions  of  a  Will  and  Codicil,  which 
their  father  had  an  acknowledged  right  to  make  and 
execute. 

IV.  Because  there  was  no  good  ground  for  sus- 
pecting any  fabrication  of  the  Will  and  Codicil  in 
question,  which  had  been  duly  proved  in  the  proper 
Coiu't  of  Probate,  and  which  no  evidence  was  ever 
adduced  to  impeach. 

The  Eespondents,  on  the  other  hand,  relied  on  the 
following  reasons : — 

I.  Because  the  paper  propounded  by  the  Appellant 
as  the  Will  of  the  deceased  was  not  a  valid  Will. 

II.  Because  those  provisions  of  the  alleged  Will 

VOL.    I.  D  2 


JKE. 


442  CASES   IN   THE   PEIYT   COUNCIL 

1837.        wliicli  relate  to  the  deceased's  shop  and  business  are 
khookshed-    void  for  uncertainty. 

Manik-jee  III'  Because  the  discretion  confen-ed  upon  the 
Mehrwan-  Executors  is  strictly  personal  and  joint,  which  was 
JEE  KnooR-  incompetent  to  the  Appellant  alone  to  exercise. 

and  IV.  Because  the  Eespondents,  after  full  knowledge 

KH^oRsuiiD^  of  the  Will 7  were  permitted  to  remain  in  possession  and 
carry  on  the  business  after  the  death  of  the  deceased, 
and  there  is  no  proof  of  improper  conduct  on  their 
part,  the  Executors  must  be  taken  to  have  authorized 
that  possession,  as  dii'ected  by  the  Will,  and  cannot, 
without  cause  assigned,  resume  it. 

V.  Because  the  Respondents  were  beneficially  en- 
titled, as  the  sons  and  heirs  of  the  deceased,  to  his 
residuary  estate  which  is  undisposed  of. 

Mr.  Miller^  K.C!.,  and  Mr.  Wigram^  Iv.C,  for  the 

Appellant. 

Mr.  Serjeant  Spankie,  and  Mr.  K  J.  Lloijd,  for 
the  Respondents. 

Mr.  Baron  Parke  : 

This  case  comes  before  their  Lordships  in  an  appeal 
against  a  decree  of  the  Sudder  Dewanny  Adaivlut  af- 
tirmins  a  decree  of  the  Provincial  Court,  which  decree 
affirmed  a  previous  decree  of  the  Zillah  Court.  We 
have,  therefore,  three  concurring  judgments  of  the 
Courts  below,  upon  which  we  are  called  upon  to  advise 
His  Majesty. 

The  rule  upon  which  this  Court  has  universally 
acted,  is  to  affirm  the  judgment,  unless  they  see  that 
the  judgment  is  clearly  wrong.  In  this  case  their 
Lordships,  after  looldng  at  the  evidence  and  taking 
great  pains  upon  the  subject,   cannot  pronounce  an 
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opinion  that  these  decrees  are  wi'ong,  and  the  result       ^^^"• 
"will  be,  that  these  decrees  are  to  be  afiirraed.  khoorshed- 

JEE 

One  question  made  in  the  argument  to-day  was,  Maxik-jee 
whether  the  Will  and  Codicil,  or  either  of  them,  were  MEHp!\vA:^,-- 
sufficiently  proved.     Upon  that  their  Lordships  pro-  Jee  Khoor- 

.     .  ;^  ,  ...  SHED-JEE 

nounce  no   opmion.      The  gi'ound   upon   which  the        and 
Courts  have  proceeded  is,  tliat  taking  the  Will  and  khoorshed^ 
Codicil  to  be  proved,  the  Plaintiff  has  no  right  to        "^^^ 
institute  a  suit  to   be  let  into  2)ossession  of  the  unad- 
ministered  effects  of  the  Testator,  and  that  when  the 
sons  were  let  into   possession,  there  was  an  end  of  the 
right  of  the  Executors  to  interfere.     That  appears  to 
have  been  the  ground  upon  which   the   Courts   pro- 
ceeded, that  it  was  not  a  power  of  control  to  be  exer- 
cised by  the  Executors,  fi'oift  time  to  time,  according 
to   the   conduct   of   the   children ;  but   if   they   (the 
children)  showed  a  disposition  to  amend,  it  was   for 
the  Executors    to    consider  whether    they  would  let 
them  into  the  shop  ;  their  admission  to  the  manage- 
ment was  to  be  dependent  upon  their  own  conduct ; 
but  if  they  were  once  let  into  the  possession  of  the 
concern,  the  power  of  the  Executors  was  at  an  end,  and 
the  Siidder  Court  did  not  see  any  sufficient  reason  to' 
dift'er  from  the  opinion  of  the  Zillah  Court,  but  followed 
the  decree  of  the  Provincial  Court  in  that  appeal. 

If  that  be  the  ti'ue  construction  of  the  Will,  it  be^ 
comes  a  mere  question  of  fact,  whether  this  Executor 
did  let  the  sons  into  possession  of  the  shop,  and  the 
management  of  the  concern.  There  appears  on  the 
part  of  the  Defendants  a  certain  quantity  of  proof 
given  of  their  having  continued  to  act  in  the  adminis- 
tration of  the  estate  of  the  Testator ;  they  continued 
to  manage  the  concern,  they  sued  for  and  paid  debts : 
that  is  the  positive  eyidence  given  by  the  Defendants ; 
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1837.       and  tlien  Ilormuz-jec  is  examined  by  the  Plaintiff,  and 
khoorshed-    gives  not  very  clear  or  satisfactory  evidence  upon  tliat 
Manik-jee  subject :  according  to  the  account,  he  appears  to  have 
Mehrw^n-  ^^^^j  ^^^^  ^^®  Plaintiff  so  far  continued  in  the  manage- 
jEK  Khoor-  ment  of  the  concern,  that  he  would  not  suffer  accees 
and        to  a  chest,  except  in  his  presence ;  and  when  he  is 
KifotKSHED^  examined  as  to  the  part  that  the  Defendants  took,  and 
^^^'        whether  the  Plaintiff  himself  really  acted  as  Vakeel^ 
or  Executor,  his  evidence  shows  that  the  sons  were 
permitted  by  the  Executor  to  take  possession  and  act 
in   the   management    of   the   Testator's    affairs.      In 
another  part  of  the  same  examination,  in  answer  to  a 
question  put  by  the  Coiu't,  "  Was  the  business  which 
Melinvan-jce  and  Dada-hhaee  managed  for  a  period  of 
four  years,  right  and  prober  ?"  he  could  not  deny  that 
they  were  in  the  actual  management  of  the  business, 
but  he  gives  an  evasive   answer,   "  They  do  not  at 
present  manage  business  propeVly."     The  result  that 
the  Zillah  Court  came  to  was,  that  the  sons  had  been 
admitted  completely  to  the  management  of  the  con- 
cern.    That  is  one  of  the  grounds    they  allege  for 
their  judgment,  and  this  Coiu't  cannot   see  that  the 
Zillah  Court,   who  were  the   proper   Judges   of  the 
matter  of  fact,  upon  the    testimony  produced,    have 
come  to  a  wrong  conclusion  in  that  respect.     On  that 
ground    their  Lordships    are  prepared  to  advise  His 
Majesty,  that  the  decree  of  the  Zillah  Court,  and  the 
other  decrees  that  follow  it,  should  be  affirmed.     This 
becomes  a  mere  question  of  fact,  whether  the  Executors- 
named  in  the  Will,  admitting  it  to  have  been  properly 
proved,  admitted  the  sons  to  take  the  actual  manage- 
ment ;  and  in  that  we  are  of  opinion  that  permission 
was  given,  and  if  they   have   once   given   that  per- 
mission, then  control  is  at  an  end. 
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Upon    these   grounds    tlieir   Lordsliips    think   the       1S37. 

judgment  below   should  be   affirmed,  but  in   conse-  khoor^ed- 

quence  of  the  difficulties  in  the  case,  and  the  great  maJ-ik-jee 

obscurity  '  of   the  Vfiil  itself,  they  think  the  decree  ,,    ^• 

should  be  amrmed  without  costs.  jee  Kiioor- 

SIIED-JEE 

and 

Dada-Bhake 

Khooksheu- 

J£E. 
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GiiOLAM  RrssooL  and  Jafir  Shaii  -  Appellants^ 

MUSSUMAT    MUGHLO,    MeER    ToFYL  ") 

Ali   Khax,    Meer   7Yz-ooLL\ir^  Bespondenis.'* 


IvHAX,  and  Sheikh  Eamzani 


On  appeal  from  the  Suddcr  Devoanmj   Court  of 
Bengal. 


23rd  June, 
1837. 

The  Judder 
Dewanmj 
Court  having, 
upon  the exa- 
mination of 
the  evidence 
of  pedigree 
and  the  opi- 
nion of  the 
Law  olRcers  of 
the  Court,  re- 
Versed  the  de- 
cision of  the 
Provincial 
Court,  in  a 
chiim,  which 
was  otherwise 
barred  by  the 
i?crti7a/ Regu- 
lations of  Li- 
mitation, the 
Judicial  Com- 
mittee dis- 
missed an 
appeal  from 
the  decision 
of  the  Sud- 
der  Court 
under  such 
circumstances 
•With  costs. 


XlIIS  was  an  appeal  from  a  decree  of  the  Stidder 
Deivanny  Adaivtut,  made  on  the  5th  of  Jul//  1819, 
reversing  a  previous  decision  of  the  Provincial  Com-t 
of  Patna,  of  the  23rd  of  Mag,  1819,  pronounced  in 
favom*  of  the  present  Appellants. 

t.  The  subject  of  dispute  was  the  right  of  succession 
to  a  very  large  estate,  both  real  and  personal,  origi- 
nally acquired  by  Ifeer  Ufzul  and  Meer  Ushruf]  who 
held  successively  high  situations  in  the  service  of  the 
East  India  Company  at  Patna  (or'  Azimabad),  in 
the  Province  of  Bahar.  After  the  deaths  of  Meer 
Ushrufs  only  son,  3Iecr  Gholam  GJiouson,  on  the  14th 
of  Safar  1187  Hijra  (6th  of  May,  a.d.  1773),  and 
of  his  only  daughter,  Mussumat  Arneena,  on  the  25th 
of  Shalan  1188  Hijra  (29th  November,  a.d.  1774), 
the  estate  in  question  was  taken  possession  of  by 
Meer  Ushrufs  sister,  Beehj  Ismut,  and  upon  her 
death    in    1812,    the    action   was    commenced,   from 

••"  Present  :  Members  of  the  Judicial  Committee, — Lord  Wyn- 
ford,  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet, 
the  Eight  Hon.  Thomas  Erskine,  Chief  Judge  of  the  Coui't  of 
Bankruptcy. 

Privy  Councillors, — Assessors,  the  Eight  Hon.  Sir  Edward 
Hyde  East,  Bart.,  and  the  Eight  Hon.  Sii-  Alexander  Johnston. 
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the   ultimate   decision   of  which   the   present  appeal     ^  ^^^^ 
arose.  Ghol.ui 

3Iee)'  Izzut  Oollali  was  the  first  of  the  family  who        ^nd 
left  his  native  country  of  Cashmere^  and  established  J^™^  S^ah 
himself  at  Patna ;  he  was  the  son  of  Meer  Hoosain,    Mussumat 
and  had  three  brothers,  two  of  whom  died  without   and  others. 
issue,  and  from  the  third  (Meer  Fyz-ooilah)  the  Appel- 
lant, Gholam  Russool,  and  the  Eespondents,  Mussumat 
Mughlo  and  Meer  Fyz-oollah  Khan,  were  descended. 

Meer  Izzut  Oollah  had  one  son,  Meer  Ufzid,  and 
three  daughters. 

3Ieer  Ufzul  had  three  children  by  his  wife,  Syud 
Dun ;  one  son,  3feer  UshruJ]  and  two  daughters, 
Beehy  Ismut  and  3fussnnmt  Roivshun.  Upon  Meer  TJf- 
zvlVs  death,  his  estate  became '  distributable  amongst 
his  heirs  in  sahams,  or  shares,  according  to  the  pro- 
visions of  the  Mahomedan  law. 

Mussumat  Rowshun  married  a  person  of  the  name 
of  MaJiomed  Sukhi,  and  died  without  issue,  leaving 
her  mother,  Si/ud  Dun,  her  husband,  Mahomed  SiMiij 
her  brother,  Meer  Ushruf^  and  her  sister,  Beehy  Ismut, 
surviving  her. 

Meer  f/Vw«/died  on  the  17th  Jamadi-ul-awal  1186 
Hijra  (16tli  November,  1772  a.  d.).  At  the  time  of 
his  death  he  was  possessed  of  large  property,  which 
consisted  partly  of  his  own  acquisitions,  and  partly 
of  what  he  had  inherited  from  his  father,  Meer 
Ufzul,  and  his  sister,  Mussumat  Roivshun.  He  left 
two  children,  a  son,  Gholam  Ghous,  and  a  daughter, 
Mussumat  Ameena,  the  wife  of  the  Appellant,  Jafir 
Shah. 

Gholam  Ghous  survived  his  father  but  a  short  time, 
and  died  on  the  14th  Safar  of  1187,  Hijra  (6th  of  May, 
1773  A.  D.).     His  property  became  divisible  on  his 
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18^"-  deatlij  amongst  liis  motlier,  Z>jnuh,  liis  paternal  grand- 

GnoLAii  mother,  Si/iid  Dun^  Ms  sister,  Ameena,  and  his  aunt 

^and*^^  Seeh?/  Ismut ;  and  amongst  3Ieei'  Shurf-ood-deen,  Meer 

Jafir  Shas  Zeea-ood-deen,  and  Meer  Fukhr-ood-deen,  the  sons  of 

V.  '  \ 

MussuMAT  Meer  Fyz-oollah,  who  were  the  first  cousins,  according 
and  others.  ^^  English  Computation,  of  his  grandfather,  3Ieer 
JJfziil^  and  his  o^tl  nearest  relations  in  the  male  line 
on  the  father's  side  at  the  time  of  his  death.  Meer 
Fi/z-oollah  had  another  son,  Meer  3feeruk,  who  was 
the  father  of  the  Eespondent,  3'Tussumat  Mughlo^  and 
of  Meer  Ahsun  Oollah  ;  but  from  his  having  died  pre- 
viouslj''  to  Meer  UsJiruf^  his  descendants  had  not,  as 
was  contended  on  the  part  of  the  Appellants,  any 
title  to  the  inheritance  of  Gholam  Ghoiis. 

Syiid  Dun  died  soon  after  Gholam  Gkous,  possessed 
of  some  property,  but  the  exact  date  of  her  death  did 
not  appear ;  her  property  derived  from  her  husband, 
Meer  Ufzid,  her  son,  3Ieer  Uslinif,  and  her  grandson, 
Gholam  Ghous,  became  divisible,  upon  her  death,  in 
shares,  amongst  her  daughter,  Bechy  Ismut ^  her  grand- 
daughter, Massumat  Ameena,  and  a  stepsister  named 
Gidlun. 

Mussumat  Ameena  died  on  the  25th  of  Shahan  1188 
Ilijra  (29th  of  JVovember,  1774  a.  d.).  Her  property, 
consisting  of  what  she  had  inherited  from  her  father, 
grandmother,  and  brother,  became  thereupon  divisible 
in  shares,  amongst  her  mother,  Zynub^  her  husband, 
the  Appellant,  Jafir  Shah,  and  her  nearest  relations  in 
the  male  line  on  the  father's  side  living  at  the  time  of 
her  death. 

The  whole  of  the  property  which  had  been  acquired 
by  Meer  Ufzul  and  Meer  TJshruf,  and  had  become  dis- 
tributable amongst  their  various  descendants  and  rela- 
tions, was  taken  possession  of,  and  held  by   Beeby 
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Jsniuf,  ill  deposit  or  trust ;  for  the  persons  entitled  to        i^^T. 
it,  whose  claims  she  was  supposed  to  have  recognized     Gholam 
by  making    advances,  from    time    to    time ;  and    hy         .^^^ 
burying    in    the    family    tomb,  and    performing   the  J^^^  '^^^^ 
funeral  ceremonies  of  3Ieer  Shu?'f-ood~deen  and  Meer    Mvssum:at 
Fukhr-ood-deen,   both  of    whom  came  to  Patna^   and   andothersi 
died  there.     The  formed  of  these,  Meer  Shurf-ood-deen^ 
left  no  issue ;  the  latter,   3£eer  Fiiklir-ood-deen^  who 
died  on    the    12th    Ramazan    1201,  Hijra   (27th  of 
June^  1787  a.d.),  left  t^*o  sons,  the  Appellant,  Gholam 
Russool  and  Meer  Ihrahim^  and  one  daughter,  Beehy 
Iloormut. 

Beehij  Ismut  died  on  the  27tli  of  Rujah,,  1227  Hijra 
(4th  September^  1812  a.d.).  The  house  in  Avhich  she 
died,  and  the  personal  property  in  her  possession,  in- 
cluding money,  jewels,  and  plate  of  very  great  value, 
were  immediately,  upon  her  death,  taken  possession 
of  by  the  Eespondent,  3£eer  Tofyl  Ali. 

On  the  25th  of  November^  1812,  the  Appellant, 
Gholam  Russool^  who,  together  with  his  brother  and 
sister  (both  at  that  time  residing  at  Cashmere)  had 
succeeded  to  his  father,  3Ieer  Fulchr-ood-deerC s  shares 
of  the  inheritances  of  Gholam  Ghous  and  Mussumat 
Ameena^  in  the  property  of  Meer  iJfzid  and  Meer 
Ushruf^  and  was  also  entitled,  together  with  his 
brother  and  sister,  to  a  share  of  Becby  Ismufs  own 
property,  as  one  of  her  heii'S,  filed  his  plaint  in  the 
Provincial  Court  at  Patna^  against  Meer  Tofijl  Ali 
and  Sheikh  Ramzani)  (the  latter  Steward  of  Beeby 
Ismut,)  whom  he  suspected  to  be  in  collusion  with 
Meer  Tofyl  Ali,  praying  that  he  might  be  declared 
entitled  to  his  share  of  the  real  and  personal  property 
left  by  her. 

The  Respondent,  Mccr  Tofyl  Ali,  appeared  to  this 
VOL  I,  E  2 
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1837.        sxiit  on  the  24tli  of  December,  1812,  and  presented  a 

Gholam     petition,   stating  that  he  had  incurred  an  expense  of 

and         5,500  rupees  in  burying  Beehf/  Isniiit  by  the  instiga- 

Jafir  Shah  tion  of  Meer  Fyz-oollah  Khan  and  Sheikh  Ranizani ; 

MussuMAT    and  disclaiming  any  interest  in  her  property,  except 

ajid  others.    ^^  ^^^  ^^  ^^  ^'^^  ^  claim  on  it  for  the  5,500  rupees  he 

had  advanced.     He  annexed  to  this  petition  a  long 

list  of  the  property  and  effects  of  Beeby  Ismiit.     On 

the  same  day  Meer  Ahsun  Oollah  presented  a  petition 

to  the  Court,  stating  that  he  was  heir  to  Beehy  Ismut, 

and  praying  to  be  made  a  party  to  the  suit.     The 

Court,  however,  refused  the  prayer  of  this  petition, 

on  the  ground  that  the  Petitioner's  rights  eoiild  not 

be  affected  by  a  suit  between  other  parties. 

On  the  12th  of  February,  1813,  the  Appellant, 
Gholam  Bussool,  filed  a  supplemental  petition,  for  the 
purpose  of  bringing  before  it,  as  parties  to  his  suit, 
the  Eespondents,  3Ieer  Fyz-oollah  Khan  and  Mussumat 
Mughlo,  his  mother,  and  Meer  Ahsun  Oollah  and  Mirza 
Soobhan  All.  All  the  persons,  except  Mirza  Soobhan 
All,  appeared  and  put  in  their  answers. 

The  Eespondent,  Tofyl  Ali  Khan,  in  his  answer  to 
the  original  plaint  and  supplemental  petition,  again 
asserted  that  he  had  borrowed  large  sumsi  for  the 
fimeral  expenses  of  Beeby  Ismut,  at  the  recomnkendation 
of  3feer  Fyz-oollah  Khan  and  Sheikh  Bamzan),;  he  ad- 
mitted that  these  persons  had  made  over  tolhim  the 
moveable  property  in  her  house  at  Khana  Bmyh,  of 
which  he  had  previously  given  an  inventory,  and 
that  some  of  these  articles  had  been  pawned  by  him, 
but  that  the  rest  were  forthcoming  at  the  house  at 
Khana  Baugh ;  he  also  admitted  that  Meer  Fyz-oollah 
Khan  and  Sheikh  Bamzani  had  mortgaged  the  Moiiza  or 
village  of  Secunderpore,  to  meet  Beeby  Ismufs  debts : 
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and  he  disclaimed  any  title  whatever  to  the  property,        1837. 
except  so  far  as*j  respected  the  payment  of  the  debts      Gholam 
due  to  himseli  irom  it.  and 

The  au^;^Yer  of  3feer  Ahsun  Oollah  insisted  that  as  J^fir  Shau 

V. 

the  Plaintitt,  Gholam  Bussool,  was  not  mentioned  Mussumat 
amongst  Beeby  IsmiiVs  relations  in  a  Monasklm  or  and  others, 
table  of  inheritance,  filed  in  a  suit  instituted  many 
years  past  against  her  {Bechj  Ismut)  by  3Ieer  Shu?'f- 
ood-deen,  he  was  not  at  all  related  to  her  ;  that  the 
real  property  which  he  claimed  Avas  proved  in  this 
former  suit  not  to  have  been  property  left  by  3Ieer 
Ufzul  or  Meer  JJshruf ;  that  he,  Meer  Ahsun  Oollah^ 
and  the  Eespondent,  Beehy  Mufjhlo^  were  the  children 
of  Meer  Meeruk^  the  son  of  JSIeer  Fyz-oollah^  and  that 
he,  Meer  Ashim  Oollah,  was  entitled  to  all  the  pro- 
perty left  by  Beeby  Ismut:  he  contended  also  that 
the  Plaintiff  prevaricated  in  his  plaint,  in  at  one  time 
denominating  the  property  in  litigation  as  being  left 
by  3Ieer  Ufzul  and  Meer  Ushruf]  and  at  another  as 
being  property  left  by  Beeby  Limut ;  and  he  insisted 
that  if  it  was  the  property  of  3Ieer  Ufzul,  the  whole 
of  his  heirs  were  barred  by  the  Bengal  Eegulations  of 
Limitation,  (Eegulation  III.  of  1793,  sec.  14,  and  Ee- 
gulation  II.  of  1805;)  and"  that,  if  it  was  established 
that  the  whole  of  the  property  in  litigation  were  effects 
left  by  Meer  Ufzul  and  Meer  Ushruf  the  calling  the 
whole  of  it  property  left  by  Beeby  Ismut  was  sufficient 
proof  that  the  Plaintiff,  Gholam  Russool^  was  not  of  kin 
to  her. 

The  Eespondent,  Sheikh  Ramzani,  in  his  answer, 
denied  that  he  was  in  possession  of  any  part  of  the 
property  in  dispute. 

The  Eespondents,  Meer  Fyz-oollah  and  Mussumat 
M^'yhh,  put  in  a  joint  answer,  in  which  they  generally 
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1837.        denied  tliat  the  Plaintiff,  Gholam  Riissool,  was  the  lieii* 
GnoLAii     or  entitled  to  the  property  left  hy  Beehf/  Ismut^  and 
"^Tncl°^     they  also  denied  that  they  were  in  possession  of  the 
JAFiR  Shah  property. 

Mttssumat  Mirm  Soohhan  Ali,  the  remaining  Defendant  to  this 
andTtliers  ^^^^^j  ^'^^  ^^  ^^^  criminal  gaol  at  the  time,  and  it  was  ne- 
cessary for  him  to  put  in  his  answer.  He,  however,  was 
permitted  to  file  a  petition,  in  which  he  stated  that  he 
was  stepson  to  3feer  Shurf-ood-dcen,  who  had  on  his 
maiTiage  with  his  (the  Defendant's)  mother,  settled  on 
her  a  lac  of  rnpccs  and  10,000  red  dinars ;  that  he 
(Defendant)  and  his  brother  had,  on  their  mother's 
death,  demanded  the  sum  of  Meer  Shurf-ood-deen,  and 
that  he  being  unable  to  pay  it,  had  executed  an  Ikrar- 
namih,  or  deed  of  settlement,  to  them,  by  which  he 
covenanted  to  pay  it  out  of  his  share  of  the  inheri- 
tances of  Meer  Ushruf,  Gholam  Ghoils,  and  Mussumat 
Ameena^  for  the  recovery  of  Avhich  he  had  instituted ' 
a  suit  against  Beeby  Ismiit^  or  that  if  he  should  die^ 
they  should  succeed  to  his  claims  on  these  inheri- 
tances ;  that  Meer  Shurf-ood-deen  had  died^  and,  there- 
fore, that  the  Defendant  and  his  brother  were  entitled 
to  recover  from  the  effects  of  Meer  Shurf-ood-deen^ 
which  were  illegally  in  the  possession  of  Beeby  Ismut, 
the  amount  of  the  marriage  settlement  made  on  their 
mother. 

The  Appellant,  Gholam  liiissool^  put  in  a  replication 
to  these  answers,  in  v/hich,  after  mentioning  that  the 
Respondent,  2'ofyl  A  It  Khan,  had  quitted  the  country, 
and  carried  off'  with  him  the  greater  part  of  the  jeAvels 
and  other  personal  property  in  dispute,  he  urged  that 
Jiee '  Ufiul  and  3Ieer  Ushruf  had  acquired  the  pro- 
perty ;  that  he,  as  the  son  of  Meer  SuJchr-ood-deen^ 
was  the   cousin   of   Beeby  huiul ;   that   Meer  Ahsun 
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Oollah  was  born  of  a  slave  girl,  and  that  his  father,        1837. 

Meer  Meeruk  died,  during  the  lifetime  of  Meer  Ushruf^      GnoLAit 
and  before  the  demise  of  Meer   GJiolam   Ghoiis  and      ^'^^H''^ 
Mussumat  Ameena.  and  was,  therefore,  shut  out  of  their  J-^i^  Shah 
inheritance.     He  pointed   out   that   the   dismissal  of    MrssoiAT 
the   action   brought   by    Aleer   Shurf^ood-deen  against    an^^o^^i^, 
Beeby  Ismut  could  not  affect  him,    who   was   not  a 
party  to  it,  and  he  contended  that  Eegidations  III. 
of  1793,  sec.  14,  and  II.  of   1805,  did  not  affect  his 
rights  to  the  property  of  Meer  Ufsul^  as  his  father  and 
uncles  had  joined  in  the  ceremonies  of  marriage  and 
lamentations,  and  had  lived  together  as  Claimants  of 
their  shares. 

The  Eespondents,  3Ieer  AJmia  Oollah,  Meer  Fyz- 
oollah  Khan,  Mussumat  Mu{/hlo  and  Sheikh  Rarazani, 
put  in  a  joint  rejoinder,  and  the  other  Eespondents 
])ut  in  separate  rejoinders  to  this  replication.  In 
these  rejoinders  the  parties  relied  upon  the  same 
grounds  as  they  had  respectively  taken  in  their 
answers. 

The  Appellant  produced  a  genealogical  table  of  his 
family,  and  3Ionaskhas,*  or  paper  of  tables,  showing 
the  manner  in  which  the  property  of  Meer  Ufzul, 
Beeby  Rowshun,  Meer  Ushruf,  Gholarii  Ghous,  Syud  Dun^ 
and  3Iussumat  Ameena,  became  distributable  according 
to  the  Mahomedan  law  upon  their  respective  deaths. 
This  document  was  drawn  up  on  the  4th  of  Shawal^ 
1199,  Hij'ra  (8th  of  September,  1785  a.d.),  by  the 
Moofti  Sf/ed  Hoossain,  and  the  truth  of  the  facts  stated 
in  it  was  attested  by  the  admission  and  declaration  o  f 
Meer  Ahsun    Oollah.     He   also  produced  witnesses  to 

*  Tables  of  iaheritaiice  exliibiting  the  proportions  of  the  estate 
payable  to  the  sharer^i  aud  residuaries  according  to  the  Maho- 
medan law. 
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1837.       prove  his  descent  from  Meei'  Iloossain,  the  founder  of 
Gholam     the  family,  and  his  relationship  to  the  various  mem- 
"^  aiS°^     bers  of  it ;  a  share  in  whose  inheritance  he  claimed  in 
Jafir  Shah  the  manner  above  mentioned. 

MussxjMAT  The  Defendants  to  this  suit  put  in  two  Monaskhas. 
and^  there  They  also  produced  a  deed  of  purchase  by  Beehy  Ismut 
of  the  3fouza,  Secundeiyore  on  the  21st  oiShaban,  1202 
(16th  of  June,  1788  a.d.),  in  order  to  show  that  it  did 
not  form  part  of  the  property  left  by  Mecr  Ufzul  and 
Mcer  Ushruf,  and  the  judgment  in  the  suit  decided 
in  the  year  1790  between  Ileer  Shurf-ood-deen  and 
Beeby  Ismut.  They  also  called  witnesses  to  disprove 
the  Appellant,  Gholam  RussooVs  relationship  to  Beeby 
Ismut. 

Before  the  cause  was  decided,  the  Appellant,  'Meer 
Jafir  Shah,  presented  a  petition,  on  the  18th  of 
3Iay,  1815,  praying  that  he  might  be  declared  entitled 
to  his  wife,  3Iussumat  Ameena^s  share  of  the  effects  in 
litigation. 

On  the  23rd  of  May,  1815,  the  Judge  of  the  Provin- 
cial Court  made  his  decree  in  the  cause.  The  decree, 
after  reviewing  the  whole  of  the  evidence  adduced  on 
both  sides,  proceeded  in  these  terms :  "  It  is,  there- 
fore, proved  by  all  the  pleadings,  that,  as  is  inserted 
in  the  genealogical  table  which  is  exhibited  in  the 
cause,  the  Plaintiff  is  of  kin  to  3Ieer  Ufzul  and  Meer 
TJshruf  deceased,  and  of  the  late  Beehy  Ismut.  It 
fiu'ther  appears,  that  his  title  to  the  effects  which 
are  in  litigation  is  good,  to  the  extent  mentioned  in 
the  Monaskha,  the  correctness  of  which  has  been 
ascertained  by  the  answer  given  in  by  Kazi  of  the 
Court."  Judgment,  therefore,  was  given,  "  that  the 
cause  be  decreed  in  favour  of  the  Plaintiff ;  that  the 
Pefendauts  make  good  to  him  from  the  property  which 


ox  APPEAL  FROM  THE  EAST  !lXDlES.  455 

was  acquired  by  Meer  Ufml^  deceased,  30,230  sahams*        i^^"- 
and  from  the  effects  left  by  the  said  late  }lcer  Ushrvf     Gholam 
6,867  sahams,  agreeably  to  the  portions  made  mention       '  and*'^ 
of  in  the  Jlonasklia,  for  this  portion  of  saliams^   and  Jafie  Shah 
that    the    Plaintiff    be    put    in    possession     of    the    Mussumat 
same."     And — "  As  3Ieer  Jajir  S/iah,  an  intervenient    aud  othere. 
Claimant,    who    is    husband    of    JIussumal   Amcena^ 
daughter  of  the  late  Meer    Ushrnt]  has  presented   a 
petition,  praying  that  his  right  and  title  be  inquired 
into  that  he  might  receive  his  portion  ;    and  as  in 
the  Monaskha  which  is  filed  in  the  cause,  his  right  and 
title  is  recognized  agreeably  to  the  Fu/'rais-oolla,f  it 
appears  fit   to   award   to   this   inters'enient  Claimant 
what  he  is  entitled  to  ;  and  as  by  a  perusal  of  the  judg- 
ment given  in  cause,  Xo.  2,385  of  the  file  of  the  Court 
of  appeal,  bearing  date  the  5th  of  September^  1810,  in 
which  Shah  Mahomed  AH  was  Appellant,  and   Rajah 
Chutter   Sing   was   Eespondent,    the    decision    being 
given   by   a.  competent   Court    consisting   of   two  of 
the  members  of  tliis  Court,  it  appears  that  to  Beehf 
Nunhee^  who  was  an  intervenient   Claimant   in   that 
cause,  was  awarded  her  portion  of  the  property  :  it  is, 
therefore,  further  ordered,  that  Meer  Jafir  Shah,   also 
the    intervenient   Claimant    in    the    present    action, 
receive  23,895  sahams  from  the  effects  left  by  Meer 
Ufzul,    and    14,580   sahams   from    the   property  left 
by  the  deceased,  3Ieer  Ushntf,  as  is  inserted  in  the 
Monaskha  which  has  been  exhibited  by  the  Plaintiff. 
All  the  costs  of   the  parties  (^nth  the  exception   of 
one-fom-th   of   the   fees   of    Vakeels  who  are  for  the 
intervenient  Claimants,    which  fourth  is  to    be  paid 


*  Shares. 
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1837.        by  tlie   Claimants  respectively)  sliall  be  paid  by  the 
Ctholam     Defeudauts. 

RussooL         rpj^g  present  Eespondents,  together  with  Meer  Ah- 

Jafir  Shah  sun  Oollah,  appealed  from  this  decision  to  the  Sudder 

MrssuMAT    Dewanny  Adaivlut.     Before,  however,  the  appeal  was 

aud^othcTe     determined,  Mecr  Ahsun  Oollah  died,  and  the  present 

Eespondent,  Jlus-sumat  Mughlo^  established  herself  to 

he  his  heir. 

The  Respondents  (the  present  Appellants)  produced 
before  the  Sadder  Dewanny  Court  the  additional  evi- 
dence of  a  decree  in  a  suit  instituted  in  the  Provincial 
Court  at  Patna  by  3Ieer  Jmvad  A  li,  as  one  of  the  heirs 
of  Zynub,  the  widow  of  Alecr  Uishruf,  against  all  the 
Eespondents  in  this  case  and  Baboo  Konvulajout^  for 
the  piu'pose  of  recovering  from  them  his  proportion  of 
her  share  in  the  property  left  by  3Icer  Ushruf  and 
j\I,eer  Ufzid. 

The  decision  in  that  cause,  which  was  made  in 
accordance  with  the  3Ionaskha  tiled  by  Gliolam  Jxiis- 
sool  in  tlie  present  case,  awarded  a  share  of  the  prof)erty 
to  the  heii's  of  Meer  Jinvad  Ali,  who  had  died  during 
the  pendency  of  the  suit.  They  also  produced  two 
depositions  which  had  been  sworn  by  Aleer  A /mm 
Oollah  before  a  Magistrate  at  Fcdna,  in  some  proceed- 
ings he  was  taking  in  1812  and  3  813  against  Mirza 
Soobhan  AU,  for  the  recovery  of  part  of  the  property 
in  dispute,  "which  that  person  had  taken  forcible 
possession  of. 

On  the  23rd  of  June,  1819,  the  Sudder  Dewanny 
Court  made  their  decree,  by  which,  after  commenting 
on  the  facts  of  the  case,  they  declared  their  opinion, 
''  that  seeing  the  effects  left  by  the  said  3Ieers  came 
into  Beeby  Ismiifs  possession,  and  remained  in  her 
grasp  and  enjoyment  without  molestation  for  a  very 


ON    APPEAL  "FEOSI   THE    EAST   INDIES. 


457 


long  period;  considering,  therefore,  the  length  of  ^^^^ 
period  the  property,  according  to  the  Eegiilations,  had  Gholam 
become  the  private  property  of  Beehij  Is?nut,  and  the  and 
effects  left  by  her  should  come  to  her  heirs,  who  hvA  '^^^^^^  ^^'^ 
proved  theii'  beins?  so.  Xo  person  who  might  be  of  Mussumat 
the  offspring  of  3feer  Ufziil  and  Meer  Ushriif  had  any  and  others. 
claim  on  the  property  left.  Further,  as  Gholam 
Russool  had  not  established  his  being  heii-,  therefore 
his  claim  was  unworthy  of  admission  by  the  Court ; 
but  as  the  second  Judge  of  the  Provincial  Court  had 
in  his  decree  which  he  gave  in  favour  of  Gliolam 
Russool^  awarded  to  Meer  Jafir  Shah,  husband  to 
Mussiimat  Ajneena  (which  latter  person,  indeed,  died 
thirty-nine  years  before  Beehf/  Ismufs  dissolution,  and 
who-  never  took  possession  of  the  effects  left  by  Meer 
Ushruf  her  father)  a  share  of  tlie  propertj^,  it  there- 
fore, became  necessary  to  put  the  following  questions 
to  the  law  Officers  of  the  Court : — First.  Did  any  part 
of  the  property  left  by  Beehj  Ismut  come  to  Meer 
Jafir  Shah  by  any  right  and  title  he  might  have,  by 
reason  of  being  husband  to  Mussumat  Amecna  his  late 
Tvife,  or  woidd  the  said  property  left  come  to  the  heu'S 
only  of  Meer  MeeruJc,  who  had  established  theii*  being 
heirs  to  Beehy  Ismut?  Second.  Seeing  Beeby  Z?/nub 
died  thirty-eight  years  before  the  death  of  Beehy  Ismut ^ 
did  anything  of  the  effects  left  by  Mser  Ufzul  and 
Meer  Ushruf,  which  came  into  Beehy  Ismufs  posses- 
sionj  and  had  been  left  as  aforesaid  by  the  said  lady, 
come  separately  to  3Ieer  Juwad  Alt,  son  of  the  said 
Zynub^s  sister,  although  other  heii'S  of  Beehy  Zynub 
exist,  after  Beehy  Ismufs  death  or  not  ?" 

The  law  Officers  of  the  Com-t  returned  the  following 
answers  to  these  questions  : — Fii'st.  "  Meer  Jafir  Shah 
(who  is  husband  of  Beeby  Ameena,  and  Beely  Ameena 
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J^'^jj^       is  daughter  of  the  brother  of  Beehij  Ismut,  and  has  died 

Gholam     before  the  demise  of  Beeby  Ismut)  is  not,  by  reason  of 

and        ^ny  riglit  or  title  lie  may  have  as  husband  of  Beebt/ 

Jafir  Shah  Jnieena,  entitled  to  any  part  of  the  effects  left  by  Beebt/ 

MussuMAT    Isnmf,  and  the  whole  and  all  of  the  effects  left  by 

and  otheiB.    -Beebf/  Ismut  aforesaid  come  to  the  male  issue  of  Meer 

Meenik  aforesaid,  \yho  are  of  kin  to  Beeby  Ismuij  and 

may  have  been  living  at  the  time  of  Beeby  Isynufsde&thf 

and  the  property  does  not  come  to  the  offspring  on 

the  female  side  of  the  said  Meer  3feeri(k,  who  may  be 

uterine  relatives  to  Beeby  Ismut^  excluding  the  male 

issue  of  Meer  Mee7'iiky     Second.   "  Meer  Jim  ad  All  is 

not  entitled  to  any  part  of  the  effects  left  by  Beebi/ 

Ismut. ''^ 

On  tlie  oth  of  July.  1819,  the  Sudder  Dewanwj 
Adawlut  made  their  final  decree,  the  latter  part  of 
which  was  in  these  terms  :  "  Seeing  in  the  proceedings 
of  this  C'ourt  bearing  date  the  23rd  of  June  of  the 
current  year,  the  members  of  this  Coiu't  were  of 
opinion  that  Meer  Gholam  Russool  had  failed  to  estab- 
lish his  being  heir,  and  that,  therefore,  his  claim 
was  not  admissible  by  the  Court ;  wherefore,  taking 
into  consideration  the  circumstances  set  forth  above, 
the  decision  given  by  second  Judge  of  the  Patna 
Provincial  Court,  dated  the  23rd  of  May,  1815,  in 
favour  !  of  iJfeer  Gholam  Btessool,  and  the  award  of 
38,475  sahams  to  Ileer  Jafir  Shah,  husband  of  Mussu- 
mat  Ameena,  appear  improper  and  such  as  should  be 
reversed.  The  final  order  and  decree,  therefore,  is, 
that  the  decision  of  the  said  Provincial  Court  bearing 
date  as  has  been  mentioned  above,  be  reversed  and 
annulled,  and  that  a  decree  be  given  in  favour  of 
Appellants,  and  that  the  whole  of  the  costs  of  suit 
on  both  sides  of  this  and  of  the  Provincial  Court  be 
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answered  by  the  Respoudeuts :  and  should  the  Ees-      ^^ 
nondents,  by  reason  of  the  Provincial  Court  decree     Gholam 
being    carried   mto    execution,    be   m    possession   oi         and 
the  eif ccts  in  litigation,  in  that  case,  by  caiTying  the  ^^^^^^  Shah 
present   decision  into  execution,    the   same   shall   be    Ml-ssumat 

•11  c  1-  •  11-  -ii-l,  MUGHLO 

withdi'avn  from  their  possession,  and  be  given  into  tne  and  others, 
deceased  3Ieer  Ahsun  OollaKs  lieu's'  possession,  who 
was  heir  to  the  said  Meer  3Ieeruk^  together  with  the 
accounts  (loasilaf)  for  the  season  during  which  they 
were  put  out  of  possession,  to  the  period  at  which 
they  shall  have  been  put  in  possession  thereof." 

From  this  decree  Gholam  Rmsool  and  Jafir  Shah 
appealed  to  His  Majesty  in  Council,  praying  that  the 
ilecrec  of  the  Sudder  Axlawlut  might  be  reversed  for 
the  folloAving  reasons  : — - 

I.  Because  the  shares  in  the  property  in  litigation 
which  were  allotted  to  the  Appellants  respectively  by 
the  decree  of  the  ProWncial  Court,  were  such  as  they 
were  justly  entitled  to  according  to  the  Mahomedan 
law. 

II.  Because, even  if  the  Appellants  were  not  entitled 
to  those  shares  for  the  reasons  assigned  in  that  behalf, 
by  the  Sudder  Deiuanny  Courts  still  the  Appellant,  Gho- 
lam Bussool,  was  equally  entitled  with  Ahsun  Oollak 
to  a  share  in  the  property  left  by  Beeby  Ismut,  to  whom 
he  stood  in  the  same  degree'  of  consanguinity  as 
Mee)'  Ahsun  Oollah. 

The  Eespondents,  on  the  other  hand,  submitted 
that  the  appeal  aught  to  be  dismissed  and  the  decree 
affirmed  for  the  following  reasons : — 

I.  Because  the  Appellant,  Gholam  Ritssool,  has 
<jlaimed,  or  from  the  tenor  of  his  pleadings  and  proof 
must  be  held  to  have  claimed,  a  share  of  the  effects 
and  property  in  dispute  as  heir  to  Meer   Ufzul  and 
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1837.        Mecr  Ushruf,  or  as  heir  to   Gholam  Ghous  and  Beehy 

Gholam     Ameena  respectively ;  in  which  case  the  title  by  which 

and°^     he  claims  accrued,   and  the  cause  of  action  thereon 

Jatib  Shah  arose,  at  a  period  beyond  the  period  of  limitation,  and 

MussiTMAT    was  barred  by  lapse  of  time. 

a^^'Xrs.  II-  Because  the  Appellant,  Gholam  Eussool,  had 
not  proved  himself  to  be  heir  or  of  kin  to  any  of  the 
persons  mentioned  in  the  foregoing  reason. 

III.  Because  the  title  by  which  the  other  Appel- 
lant, Meer  Jafir  SJiah^  claimed  a  portion  of  the  pro- 
perty in  question,  accrued,  and  the  cause  of  action 
thereon  arose,  at  a  period  beyond  the  period  of  limi- 
tation, and  was  barred  by  lapse  of  time. 

IV.  Because  the  Appellant  had  not  proved  himself 
to  be  the  heir  or  of  kin  to  Bechy  Ismut ;  and  if  the 
evidence  on  this  point  were  conclusive,  it  would  not 
be  competent  to  him  to  insist  upon  any  rights  which 
might  have  devolved  upon  him  in  that  character,  upon 

■  an  appeal  in  which  he  was  joined  as  co- Appellant  with 
a  person  who  claims  adversely  to  the  o\vnership  and 
title  of  Bcehy  Ismut  and  her  heirs, 

Mr.  Millei',  ICC,  and  Mr,  Wiyram,  K.C.,  for  the 
Appellants. 

Mr.  Serjeant  Spankie,  and  Mr.  B.  J,  Lloyd,  for 
the  Respondents, 

The  Judicial  Committee,  without  calling  on  the 
Respondents'  Counsel,  dismissed  the  appeal  vnth  costs, 
observing  that  the  decision  of  the  Provincial  Court 
was  not  warranted  either  by  the  evidence  or  the  law 
of  the  case,  and  that  they  fully  concurred  in  the  view 
taken  by  the  Sudder  Coui't. 
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Edfl-.jee  FRA:\r-JEE        -»----  Appellant^ 

AND 

Abd-Oolla  ILiJEE  Cherak     .     *     -     -  Respondent* 

On  appeal  from  the  Siiddcr  Dcwanny  Court  of 
Bombay. 

\fSE  concurrent   decisions  of  tlio  Zillah   Court   of  -'^^^  Pecember 
Surat  and  the  Siidder  Adawlut  of  Bombay^  Avliich  were     v^ — ■. — ^ 
the  subject  of  the  present  appeal,  were  made  in   a  anacknow- 
suit   brouo-ht   by   the    Eespondent   asrainst  Filz-oolla  ledgmentof 

^  -J  ^  ^  "^  -A  debt  and 

Klian^  since  deceased,  and  Avho  "was  represented  by  agreement  to 
the  Appellant,  for  the  recovery  of  a  sum  of  rupees  Sich^vas^*^' 
3,481.  1.  G6.  principal  money,  together  with  interest  j;;j™,{°a'!!n''* 

thereon.  ^^P  Jn  tlie  pre- 

The  particulars  of  the  Respondent's  demand,  as  debtor,  but 
stated  in  his  plaint,  were,  first,  in  respect  of  a  sum  J^^ed  byhim 
of  rupees  715,  raised  and  received  by  the  Defendant  admitted  as 

-•■  ^    •"  *'  evidence  of 

Fyz-oolla  Khan.,  us  3Iookhtar'\'  oi  the  Eespondent,  fi'om  the  debt,  and 
Ulla  Ralchec  Khanum^  by  a  mortgage  of  a  house  intbeConrts 
belonging  to  the  Respondent;  secondly,  for  the  rent  Llr'eSdence 
of  the  mortgaged  house  during  the  period  the  same  affiiTntdwitb 

COSTS* 

was  in  the  possession  of  the  said  Ulla  Rukhce  Khanum 
as  mortgagee,  and  for  the  amount  of  the  costs  of  a 
suit  brought  by  the  mortgagee  against  the  Respon- 
dent, in  consequence  of  his  having  denied  the  autho- 
rity of  Fyz-oolla  I{han  to  make  the  mortgage,   and 

•   *  Present   :     Members    of    the      Judicial   Coiiuniitce,  —  Lord 
Brougham,  ]\Ir.  Baron  Parke,  Mr.    Justice  Bosanr[uet,  and  the 
Eight   Hon.   Thomas   Erskiue,    Chief   Judge   of  the   Coiu-t   of 
Bankrupt  c}-. 
t  Agent, 
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1837.  refusing  to  pay  llie  principal  and  interest  due  there- 

EcuL-jaE  on ;  in  wliicli  suit  a  decree  for  payment  was  ultimately 

p'  obtained   against   the    present   Eespondent;    thirdly, 

'^'B^-Oo'jj.A  for  certain  sums  expended  on  the  behalf  and  for  the 

xiAJKE  1  1  • 

Chekak.     value  oi  certani  goods  sold  by  the  Respondent  to  the 
said  F)jz-ooUa  Khan. 

The  house  which  was  the  subject  of  the  mortgage 
to  Ulla  Rakhee  Khanum  was  situate  in  Surat^  and  was 
the  acknowledged  property  of  the  Eespondent,  who  in 
the  year  1223  Ilijra  (1808  a.d.)  mortgaged  it  to  one 
Kulloo  3Ie)jan,  for  rupees  700.  In  the  same  year,  and 
shortly  after  this  mortgage  had  been  eifected,  the 
Eespondent  left  Surat  and  was  for  several  years  absent 
at  Delhi ;  previous  to  his  departure  from  Surat,  he, 
by  power  of  attorney,  duly  constituted  Fyz-oolla 
Khan  his  Vakeel,  and  in  the  year  1224  Ilijra 
(1809  A.D.),  Fyz-oolla  Khan,  by  vii'tue  of  the  general 
powers  which  his  appointment  conferred,  mortgaged 
the  same  house  to  the  said  Ulla  Rakhee  Khanum  ior 
rupees  715,  which  money  he  received.  In  the  year 
1814  A.D.  the  Eespondent  returned  to  Sural,  and 
shortly  afterwards  the  mortgagee,  Ulla  Rakhee  Kha- 
num, brought  her  action  against  him  in  the  Zillah 
Court  of  Sural,  for  the  principal  money  due  on  her 
mortgage.  The  Eespondent,  by  his  answer  and  re- 
joinder in  that  suit,  denied  the  justice  of  the  claim, 
and  repudiated  the  act  of  Fyz-oolla  Khan.  The 
Zillah  Court  by  its  decree  dated  the  4th  of  March, 
1814,  nonsuited  the  Plaintiff,  Ulla  Rakhee  Khan,  on 
the  ground  that  she  was  unable  to  produce  any 
power  of  attorney  from  the  present  Eespondent  to 
Fyz-oolla  Khan,  or  any  instrument  constituting  him 
Mookhtar  or  Vakeel.  Upon  an  appeal  from  this 
decree,  the  Provincial  Court  of  appeal  was  of  opinion 
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that   there  existed   sufficient  circumstantial  evidence        IS37. 

to  warrant  the  conclusion,  that  Fijz-oolla   Khan  had  Edul-jee 

been  constituted  the  Eespondent's  Vakeel ;  that  Court,  ^'^^^^^-Jee 

therefore,  reversed  the  decree  of  nonsuit  iDronoimced  Abd-Oolla 

II  \ JEE 

by  the  Zillah   Court,   and  decreed  that  the   present     Chekak, 
Eespondent  should  pay  to  Ulla  Jiakhee  Khanum  the 
principal  sum  of  rupees   715   and  the  costs  in  both 
Courts,  and  thereupon  the  Respondent  was  to  be  put 
into  possession  of  his  house. 

In  consequeneo  of  this  decree  the  Respondent,  in 
the  year  1818,  filed  his  plaint  in  the  Zillah  Court  of 
8urat  agaifist  Fijz-oollah  Khan.,  for  the  sum  of  S.  R. 
3,481.  1.  6.,  being  the  amount  of  the  decree  in  the 
last-mentioned  suit  with  interest,  and  also  the  amount 
of  the  rent  of  the  house  which  it  was  allcored  had 
been  received  by  Vila  Rakhee  Khanum,  the  mort- 
gagee. 

The  defence  made  by  Fyz-oollah  Khan  was,  that  he 
had  full  and  specific  authority  to  mortgage  the  house 
to  Ulla  Rakhee  Khanum,  for  the  purpose  of  paying  off 
the  prior  existing  mortgage  to  Kulloo  Metjan,  who, 
previous  to  the  departiu'e  of  the  Respondent  from 
Sural  to  Delhi,  had  pressed  for  his  money  ;  and  that 
700  rupees,  part  of  the  715  rupees  received  from  Ulla 
Rakhee  Khanum,  were  in  fact  applied  by  him,  Fyz- 
oollah  Khan,  in  redeeming  the  prior  mortgage,  and 
that  the  remaining  sum  of  15  rupees  was  the  amount 
of  certain  expenses  attending  the  transaction. 

The  liability  of  Fyz-oollah  Khan,  and  the  justice  of 
the  Respondent's  demand  against  him,  was  established 
by  the  depositions  of  three  witnesses  examined  by 
him  in  the  Zillah  Court,  namely,  Deenshah  Ediil-jee, 
Syud  Umeer-ood-deen,  and  Moofti  Gholam  All,  and  by  a 
paper  containing  an  express  acknowledgment  of  debt 
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1S37.  made  by  F/jz-oolhdi.  Khan,  wliicli  was  produced  by  the 

Edul-jee  last-ineutioned  witness. 

\'  '  His  deposition  was  as  follows  :   "I  am  acquainted 

AivD-OoLLA  ^^Y\i\\  botli  partics.     That  about  three  years  and  three 

Hajke  ^  "^ 

ciiEKAK.  months  ago,  the  Plaintiff  (the  present  Eespondent) 
and  Defendant  came  to  my  house,  and  got  me  to 
write  a  cop}^  of  a  Kurar-dad*  on  Meyan  Ahd-oolld's 
claims,  which  they  took  away  with  them,  and  after- 
wards the  Defendant  gave  it  to  me  in  the  Admvhit  to 
write  on  stamp  paper ;  and  I  think  that  that  copy 
was  written  over  on  the  stamped  paper,  and  Fyz- 
oollcih  Khan  gave  it  to  the  Defendant.  My  seal  is  not 
on  it,  because  Fijz-oollah  Khan  said,  *  I  will  bring 
this  paper  back  Avhen  I  have  got  witnesses  for  it ;' 
but  he  never  brought  it  to  me,  and  the  copy  of  that 
I  think  is  in  my  possession." 

At  the  time  of  taking  the  above  deposition  of  the 
Mooft'i^  the  VaJceel  of  the  Eespondent  presented  a  peti- 
tion to  the  ZWah  Court,  praying  for  the  production  of 
the  foul  copy  of  a  note  in  the  possession  of  the  witness. 
The  copy  was  accordingly  produced,  and  was  of  the 
following  tenor : — 

''  CV">nfcssion  of  F/jz-nollah  Khan,  Paihan,  inhabitant 
of  Delhi,  but  now  residing  at  Swat,  attending  in  the 
presence  of  Gholam  Ali  Moofti.  I  know  that  there 
was  a  house  situate  in  the  Modug  Mehley  belonging 
to  Meyan  Ahd-oolla,  son  of  Hadjce,  the  premises  of 
Avhich  I  rented.  I  w^as  in  great  want  of  money,  and 
I  was  pressed  to  pledge  the  property  Avith  one  Ulla 
Rakhee  Klianum  for  715  rupees,  and  the  amount  was 
spent  by  me ;  and  I  agreed  that  the  same  should  be 
redeemed  after  the  return  of  Meyan  Ahd-oolla  from 
Delhi,  after  which  I  repaii^ed  to  Poona  on  private 
*  Deed  oi  agi'eemeut  or  compromise. 
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"urgent  affairs.     However,  shortly  after  tlie  return  of        i^^T. 
Meyan  Abd-oolla^    Vila  RakJiee  Khanum   preferred   a     Edul-jeb 
complaint,    and  obtained  a   decree    against   him   for       ^.aii-jee 
rupees    976.   3.,  including   costs  which  ideyan  AM-    Aud-Oolla 
oolla  accordingly  paid,  and  soon  after  my  return  from      Cherak. 
Poona  I  was  informed  of  the  particulars.     I  acknow- 
ledge that  I  am   indebted  to  Ahd-oolla   the    sum   of 
rupees  2,207.   3.  52.,  and  the  same  I  now  promise  to 
pay  on  demand,  with   due   interest,  at   the   rate    of 
one  per  cent,  per  month,  and  for  the  whole  amount 
I  have  passed  a  writ  which  is  true  and  fair." 

This  document  did  not  bear  the  signature  of  Fy^- 
ooUah  Khan. 

On  the  12th  day  of  June,  1820,  the  Zillah  Coui't  of 
Surat  made  its  decree,  and  thereby  declared  its  opinion 
u]3on  the  case  in  the  following  terms  : — "  It  appears, 
on  investigation,  that  the  Plaintiff  and  the  Defendant 
were  friends,  and  that  the  Defendant  mortgaged  the 
Plaintiff's  house  to  Ulla  Rahkce  Khanum,  on  which 
case  -a  decree  was  passed  in  the  Adawlut  and  Court  of 
appeal,  and  the  money  paid  by  Ulla  Eahkee  Khauuni  to 
the  Defendant  was  repaid  her  by  the  Plaintiff,  and  the 
present  action  is  to  recover  that  money,  together  with 
other  items.  The  Plaintiff'  denies  having  constituted 
the  Defendant  his  Attorney,  or  having  empowered 
him  to  mortgage  the  house.  It  appears  to  the  Coiu't 
that  the  decree  of  the  appeal  Coui't  does  not  interfere 
'with  the  present  action,  as  this  is  to  recover  ready 
money  which  the  Defendant  received  on  the  Plaintiff's 
account,  and  appropriated  to  his  own  use.  The  Court 
does  not  consider  any  of  the  numerous  letters  filed 
to  be  proved  in  any  way.  The  Court,  however,  con- 
ceives the  paper,  the  rough  draft  of  the  agreement  or 
acknowledgment  of  the  debt  due  by  the  Defendant 

YOI.   I.  G  "1 
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1837.       to  the  Plaintiff,  produced  by  Moofti  Gholam  Ah]  to 
Edul-jee    be  fully  proved.     The  Moofti  declares  on  oath,  that  it 
v.'^^^    was  drawn  out  by  him  at  the  instance  of  the  De- 
Abd-Oolla  fendant,  the  Plaintiff  being  present  at  the  time ;  that 
Cherak.    a  fair  copy  was  taken  by  him  on  stamped  paper  and 
given  to  the  Defendant ;  the  rough  draft  was  left  Avith 
him.     The  Court  thinks  this  paper  explains  the  whole 
business,  and  that  the  Defendant  has  acted  as  asserted 
by  the  Plaintiff ;  that  he  mortgaged  the  house  with- 
out authority  to  do  so^  and  appropriated  the  money  to 
his  own  use.     The  Court,  therefore,  determines  to  de- 
cide the  suit  on  this  document,  holding  the  paper  in 
the  light  of  an  adjustment  between  the  parties."     The 
Order  of  the  Court,  therefore,  was,  that  the  Defendant, 
Fyz-oollali  Khan^  should  pay  to  the  Plaintiff'  (the  pre- 
sent Eespondent)  the  sums  mentioned  as  due,  amount- 
ing to  rupees  2,177.  3.  36.,  with  interest.      And  to 
the  extent  recovered  the  Defendant  was  also  to  pay 
the  costs  of  suit. 

The  Defendant,  Fijz-ooUah  Khan,  appealed  from  this 
decree  to  the  Sudcler  Admvliit.  The  sitting  Judge 
[Thomas  Barnard^  Esq.,  Fourth  Judge)  before  whom 
the  appeal  came  in  the  first  instance,  differed  in 
opinion  from  the  Judge  of  the  Zillah  Court,  and  con- 
sidered the  decree  appealed  from  to  be  erroneous. 
The  case  was,  therefore,  referred  to  the  full  Court 
which  met  on  the  8th  of  August^  1822,  John  RomeVy 
Esq.,  Chief  Judge,  and  Edward  Ironside^  Esq.,  Third 
Judge,  being  the  Judges  present  on  that  occasion. 
When  the  Court  was  of  opinion  (the  Fourth  Judge 
being  dissentient),  that  there  was  not  the  smallest 
reason  to  doubt  the  truth  and  impartiality  of  the  evi- 
dence of  Moofti  Gholam  AN,  corroborated  as  it  was  by 
other  witnesses,  and  that  there  was   clear  and  circum- 


< 
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j>taiitial  proof  that  the  parties  had  adjusted  their  dis-  ^^^''• 

putc,   and  had   reduced   the  eutire  terms  of  this  ad-  EorL-jEE 

justment  to  writing,  although  a  formal  document  was  ,.' 

not  subsequently  executed.     The  decree  of  the  Zillah  Abd-Oolla 

■'•"-'  _  ^  iiAJEE 

Coiu't  was,   therefore,  afhi-med,    with  subsequent  in-      Cheeak. 
terest  and  costs. 

From  the  foregoing  decree  of  the  Zillah  Coui-t  of 
Suratj  and  the  decree  of  the  Sudder  Adaivlut  affirming 
it,  the  original  Defendant,  Fyz-oollah  Khan,  appealed 
to  His  Majesty  in  Council  ;  but  on  the  8th  of  De- 
cember^ 1S22,  he  departed  this  life,  and  upon  the 
report  of  his  death  to  the  Sudder  Adazolut^  that  Court 
admitted  the  present  Appellant  as  his  representative 
to  prosecute  the  appeal,  who  submitted  that  the  de- 
cree of  the  Sudder  Court  ought  to  be  reversed,  for  the 
following  reasons  : — 

I.  Because  Ffjz-oollah  Khan  Azum  Khan,  was  duly 
empowered  by  the  Eespondcut  to  affect  the  mortgage 
to  Ulla  Rakhee  Khanura. 

II.  Because  the  principal  sum  seciu'ed  by  the  mort- 
gage of  the  premises  to  Kulloo  Meyan  was  paid  to  the 
mortgagee  by  Friz-oollah  Khan  Azwn  Khan^  and  he 
received  no  fimds  from  the  Respondent  for  that  pur- 
pose. 

III.  Because  the  pretended  di'aft  of  acknowledg- 
ment was  not  proved  ;  and  even  if  it  had  been  made 
in  the  manner  represented,  Fijz-ooUah  Khan  Azum 
Khan  could  not,  under  the  circumstances,  be  bound 
by  it. 

The  Respondent,  on  the  other  hand,  submitted,  that 
the  decree  of  the  Sudder  Adaivlut  should  be  affirmed, 
for  the  follo^dng  reason  ; — 

Because,  to  the  extent  to  which,  by  the  decrees 
appealed  fi'om,   the  Respondent's   demand  had  been 


CUERAK. 
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1837.        established,   there  was  sufficient  evidence  and  proof 

Edul-jee    of  a  debt  due  to  him.  from  the  original  Defendants. 
Fram-jee 

V.  Mr.  Miller^  K.  C,  Mr.  Wigram^  K.  C,  and  Mr. 

jj^jgg  *  Jaclcson,  for  the  Appellant. 

Mr.  Serjeant  Si)anlde^  and  Mr.  E.  J.  Llof/d^  for 

the  Eespondent. 
Mr.  Justice  Bosanquet  : 

This  suit  was  commenced  for  the  purpose  of  re- 
covering 3,481  rupees.  A  judgment  has  been  given 
for  a  smaller  sum.  The  judgment  given  by  the  Zillah 
Court,  which  has  been  subsequently  confirmed,  Avas 
for  2,207  rupees,  with  interest  upon  it.  The  plaint 
begins  by  saying,  ''  I  have  claim  against  Fyz-ooUali 
Khan^  amounting  to  3,481  rupees,  principal  and  in- 
terest, on  an  account,  the  particulars  of  which  are 
written  below ;"  and  after  stating  several  circum- 
stances, the  particulars  are  stated  in  several  items, 
amounting  to  the  sum  claimed,  to  3,481  rupees.  The 
whole  of  that  Avas  not  proved,  and  there  was  a  defect 
of  proof  of  the  circumstances  that  are  mentioned  in 
the  plaint  ;  but  there  was  proof  of  the  acknowledg- 
ment, on  the  part  of  the  Defendant,  to  the  Plaintitf, 
pro\dded  the  evidence  that  was  given  of  a  paper  that 
was  brought  to  the  Moofti,  and  on  which  he  gave 
evidence,  and  of  which  he  said  he  made  a  coj^y,  and 
of  which  he  professed  afterwards  to  produce  a  copy, 
was  evidence  in  the  case. 

!N^ow,  with  respect  to  the  testimony  of  the  Moofti 
itself,  there  does  not  appear  to  be  any  ground  for  im- 
put  in  any  discredit  to  it. 

The  only  real  objection  which  is  now  made  in  this 
case,  is  an  objection  that  was  not  taken  at  all  in  any 
of   the   Courts   below.     It   was   assumed    iipparcntly 
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upon  those  proceedings,   from  the  beginning  to  the        1S37. 
end,  by  the  parties,  and  by  all  the  Coiu'ts  throngh    Eorx-jEE 
which  this  cause  has  passed,  that  the  paper  which  is       ^^i-Jee 
set  out  in  the  Appendix  is  the  paper  that  was  spoken  Abd-Ooll.v 
of  in  the  e-^'idence  of  the  3Ioofti^  when  he  stated,  that     Cheeak. 
the  parties  came  before  him,  and  agreed  that  a  paper 
should  be  drawn  up  and  acknowledge  that  he  was 
entitled  to   the   amount   in    question.     There  is  not 
one  word  in  any  of  those  petitions  of  appeal,  or  any 
observations  of  any  one  of  the  Judges,  that  thi'OAVS 
any  doubt  upon  the  identity  of  that  paper. 

It  appears  to  theu*  Lordships,  that  under  these 
circumstances  it  is  quite  clear,  that  the  parties  have 
tiiken  this  paper  to  be. the  paper  spoken  to  ;  and  that, 
therefore,  we  must  consider  that  as  the  paper  spoken 
to  by  the  Moofti  in  his  evidence.  Then,  if  so,  that  is 
an  acknowledgement  that  the  amount  of  2,701  rupees, 
was  due  by  the  present  Appellant,  upon  which,  of 
coiu-se,  interest  follows  :  one  Judge  thought  it  neces- 
sary that  there  should  be  a  deed,  amounting  to  a 
compromise,  for  the  sum  in  question,  and  that  the 
paper  in  question  being  incomplete,  it  was  not  able 
to  be  supported  as  such  ;  but  the  other  Judges  of  the 
Sudder  Coiu*t,  wliich  was  the  superior  Court,  appear 
to  have  treated  it  as  I  think  they  were  bound  to  treat 
it,  namely,  as  an  acknowledgment  by  the  party  who 
agreed  to  the  contents  of  that  paper,  that  he  did  owe 
the  present  Eespondent  that  amount ;  and  it  is  a 
common  and  ordinary  coiu'se,  that  an  action  is  brought 
for  a  certain  sum,  and  judgment  is  given  for  a  smaller 
amount.  As  this  is  a  case  in  which  the  judgment  of 
the  Sudder  Adatulut  must  be  affirmed,  and  as  this 
judgment  has  already  been  affirmed  by  two  Coiuts, 
their  Lordships  are  of  opinion  that  it  must  be 
affirmed  with  costs. 
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Mussr:uAT  Xeemee  Baee  -         -         Appellant^ 

AXD 

Latchmax-das  Xarraix-da.s    -         '  Fiespondcnt. 

On  appeal  from  the  Sudder  Dewamvj  Adawlut  of 
Bomhay. 

othDec,  O^  the  1st  of  December^  1825,  Vittul-das  and  Jadoo 
^Jf^ll-  Ram  (the  original  Plaintiffs,)  acting  on  the  behalf, 
In  a  suit  and  as  the  representatives  of  the  firm  of  Bucktoo  Mull 
behaff  of  a  Mool  Cltund^  filed  thcii*  plaint  in  the  Zillah  Court  of 
Finn' for \n  ^^^'''^^'^i  against  the  Respondent  and  his  brother,  Bheem 
alleged  injury  ^^^/^^  .  |;lie  matter  of  their  complaint  was,   that  in  the 

supijoseu  to  -^  -^  ' 

have  been  aftcrnoon  of  the  30th  of  November,  1825,  the  two 
the  reputation  Defendants  had  caused  a  Clerk  of  the  Nazir*  to  enter 
tbe^rSm -tt  ^^^®  ^^*^P  °^  *^^  YiYm  without  any  warrant  for  that 
appearing  ill  pvu'posc,  to  scarcli  for,  and  to  attach  certain  goods 
the  proceed-  wliich  the  Defendants  alleged  were  there  concealed, 
^zSahGo-lvi  ^^^  ^^  ^^  ^^^^  property  of  the  firm  of  Doola  Chimd 
that  the  imn-  iu  wliicli  they  (the  Defendants)  were  interested;  that 
pSuUngthe  the  Defendants  stood  in  front  of  the  door,  and  having 
S!/«i^rourt  collected  a  crowd,  used  abusive  language  to  the 
dismissed  the  Plaintiffs,  and  impeached,  without  cause,  the  credit 
creed  each  of  and  character  of  the  shop,  and  of  the  Plaintiff^'s 
the  Defend-    ji^x^ster.     The  Plaintiffs,  therefore,  claimed  to  recover 

ants  to  pay  his  '  ' 

an  appeal  by        "'  -^  supervisor  or  inspector.     The  Officer  of  the  Courts  who  i» 

one  only  of  the  charged  with  the  service  of  its  process. 

Fefendants  in  ^ 

the  original  suit,  it  was  held  by  the  Judicial  Committee,  affirming  the 
judgments  of  the  Provincial  and  Sudder  Dewanny  Courts,  that  in 
accordance  with  Eeg.  II.  of  1800,  sec.  7,  the  costs  of  the  suit  in  the 
Zillnh  Court  ought  to  have  followed  the  decree,  and  that  the  judgment 
to  that  extent  must  be  reversed. 

Semhle :  The  Judicial  Committee  will  not  entertain  an  appeal  merely 
for  costs. 
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of  the  Defendants   the   sum  of  100,000    rupees   for      ^  I'^ST. 
damages.  Mlssumat 

Tlie   present   Eespondent,    by    his   answer   to   the     ^^^'^.^ 
plaint,   stated  that  he  was  no  party  to  the  acts  and   ''""'^^™'^" 
proceedings  mentioned  in  the  plaint,   and  that  "v\ith  narraix-das. 
respect  to  him,  the  charge  was  groundless. 

From  the  answer  of  the  other  Defendant,  Bheem  -^  ^/yr./^  g/^. 
Sain  J  (who  was  not  a  party  to  the  appeal,)  and  fi-om 
the  documents  filed  in  the  Ziilak  Coiu't,  it  appeared 
that  the  Defendants  had,  sliortl}^  before  the  filing  of 
the  plaint,  obtained  a  decree  in  the  Zillah  Court  of 
Siirat  in  another  suit,  whereby  their  right  to  a  shai-e 
or  shares  in  the  shop  and  property  of  the  late  Doola 
Chund  was  established,  and  for  the  purpose  of  carrying 
this  decree  into  execution,  the  present  Eespondent 
and  his  brother,  Bheem  Sain,  had,  on  or  about  the 
18th  of  November,  1825,  obtained  an  order  of  the 
Zillah  Court,  directing  the  Nazir  to  take  an  inventory 
of  the  shop  and  property  of  Doola  Chund ;  but  the 
parties  in  that  suit  having  come  to  an  agreement 
between  themselves,  the  order  was  by  arrangement 
not  executed,  and  the  keys  of  the  shop  of  Doola 
Chund  were  delivered  into  the  custody  of  the  Com't, 
In  this  state  of  things,  Bheem  Sain,  one  of  the  De- 
fendants in  the  present  suit,  obtained  intelligence,  as 
he  by  his  answer  alleged,  of  the  amval  at  Surat  of 
certain  goods  belonging  to  Doola  Chund''s  firm,  and 
that  with  a  view  to  evade  the  aforesaid  decree,  they 
had  been  carried  to,  and  were  concealed  in,  the  shop 
of  Permanund-das,  who  was  the  owner  of  BucJdoo 
Mull  Mool  ChumVs  shop,  and  Master  of  the  original 
Plaintifts  in  the  present  suit.  The  Defendant,  Bheem 
Sain,  gave  information  of  this  fact  to  the  Nazir,  who 
thereupon   sent    for   the   Plaintiff,   Jadoo   Ram^   the 
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1837.        Molldar  of  BueJctoo  MulVs  shop ;  and  the  Nazir  was 

MussujrAT    indnced,  from  the  statements,  and  with  the  consent 

LEMEE    AEE  ^^  q'^q\^  P^i'tj,  to  scnd  onc  of  his  Clerks  to  the  shop, 

Latch-man-   {^  order  to  examine  the  marks  upon   the  2;oods  in 

DAS  .  . 

narkain-uas.  question,  and  to  ascertain  whether  they  belonged  to 
Doola  Chund/8  shop  or  not ;  but  upon  the  Nctzir's 
C'lerk  going  for  this  purpose,  the  people  at  the  shop 
opposed  him,  and  would  not  let  the  marks  be  exa- 
mined. 

I'he  Plaintiffs,  in  their  reply  to  the  answers  of  '(h^ 
Defendants,  attempted  to  make  out  a  case  of  special 
damage,  occasioned  by  the  alleged  acts  and  proceed- 
ings of  the  Respondent  and  the  co-Defendant,  his 
brother ;  they  stated  that  the  mob  which  the  De- 
fendants had  collected  about  the  shop  having  been 
seen,  it  caused  a  run  upon  the  shop,  to  meet  which 
the  Plaintiffs  were  obliged  to  part  Anth  the  goods  of 
the  firm  at  a  reduced  price. 

The  only  evidence  taken  by  the  Zlllali  Court  relative 
to  the  matters  of  complaint  urged  by  the  original 
Plaintiffs,  was  the  report  of  the  Nazir  upon-  an  order 
of  reference  made  to  him  by  the  ZiUah  Court.  The 
A'aziy  by  his  report  stated,  that  on  the  30th  of 
JVovem/ier,  1825,  Pcston-jee  (who  was  the  Valieel  of  the 
Defendants  in  the  suit,  instituted  to  recover  a  share 
of  Doola  ChuncVs  shop)  informed  him  (the  Nazir)  that 
certain  goods  belonged  to  the  firm  of  Doola  Chund, 
which  had  just  arrived  at  the  Custom  House  from 
Bengal^  had  been  taken  from  thence  and  concealed 
in  the  shop  of  BucJdoo  Mull  Mool  Chund.  That  the 
Nazir  informed  both  Peston-jee  and  Bheem  Sain  that 
without  an  order  of  Court  for  the  purpose,  he  could 
not  send  a  Clerk  to  the  shop  of  Bucl'too  Midi  Mool 
Chund  to   examine   and   make   an  inventory  of   the 
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goods  in  question;^ but  after  much  altercation,  J^fZ^^o        ^^^'• 
Ham  Mokhtar  (who  "VVas  one  of  the  original  Plaintiffs),    Mrssr^xT 
and  the  Defendant,  Bheem  Sam,  and  the  present  Ee-  v. 

spondent,  having  consulted  and  agi'eed,  told  the  Kazir  ^"^^^^^ 
they  both  consented  he  should  send  a  Clerk  to  take  narbain-das. 
down  the  marks  and  letters  on  the  bales ;  that  in  the 
evening  the  Clerk  came  and  told  the  Nazir  that  he 
went  to  the  shop  of  Buclctoo  Mull,  but  the  Plaintiff, 
Vittul'das,  the  Momm  or  cashier  of  the  shop,  was 
absent ;  and  the  other  Clerks,  not  understanding  the 
matter,  began  disputing,  from  which  a  gi-eat  distiu-b- 
ance  took  place,  almost  amounting  to  a  riot.  After 
that,  a  mob  that  had  collected  came,  and  Bhcem  Sain, 
with  them,  when  Vittid-das,  the  Monim,  having  come 
^vith  the  keys,  offered  them  to  the  Nazir,  and  was 
willing  that  a  Clerk  should  go  to  the  shop  to  ^vi'ito 
down  the  marks  and  numbers  of  the  goods  in  question; 
but  this  was  declined  by  Bhccm  Sam,  who  wished  to 
defer  the  taking  of  this  stop  till  he  had  obtained 
another  order. 

This  report  of  the  Nazir  was  the  whole  of  the  evi- 
dence relative  to  the  subject  of  complaint.  There  was 
no  csidence  of  any  special  damage  sustained  by  the 
Plaintiffs  c«r  by  their  Master,  Permanuiid-das,  either  in 
property  or  character,  from  the  acts  or  proceedings 
imputed  to  the  Defendants  in  the  suit ;  and  it  appeared 
fi'om  the  Nazir'' s  report,  that  the  sending  of  a  Clerk 
to  the  shop  of  Bucktoo  Mull,  which  was  the  cause  of 
whatever  distiu'bance  took  place,  was  done  by  the 
eonsent  of  the  Plaintiff,  Jadoo  Bam.,  the  Mokhtar  of 
Buckfoo  JfidPs  fii-m ;  and  the  present  Respondent  was 
not  implicated  in  any  of  the  proceedings  fui'ther  or 
otherwise  than  by  consenting  to  that  measui*e. 

Shortly  after  the  plaint  was  filed,  and  pending  the 
VOL.  1=  .  "  u  2 
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1837.        g^i^^  Permamind-das  died,  but  no  notice  was  taken  of 
MussuMAT   the  event  in  the  proceedings  in  the  cause. 

V.  On  the  11th  day  of  Novemher,  1826,  the  Zillah  Court 

^^D\3^^^  of  Surat  made  its  decree,  the  material  part  of  which 
NARRAiN-nAS.  "vvas  as  follows :  "On  reading  all  the  papers  in  this 
case,  it  appeared  that  the  Plaintiffs  brought  an  action, 
stating  that  they  were  respectively  the  Monim  and 
MoJchtar  of  Permanund-das  Bothoo  Ram^  trading  in 
the  name  and  firm  of  Bucktoo  Midi  Mool  CJmnd ; 
and  they  fiu'thcr  represent,  that  in  consequence  of 
the  acts  of  the  Defendants,  the  reputation  of  their 
own  Master,  Pcrmanund-das ;  and  the  credit  of  the 
shop,  have  been  damaged.  From  the  allegations  in 
this  petition  it  appears,  that  the  Plaintiffs  have 
personally  suffered  in  character,  as  well  as  Permanund- 
das  ;  but  when  these  people  were  questioned  on  this 
point,  they  denied  these  ch'cumstances,  and  stated 
that  only  Permanund-das  and  the  shop  had  suffered 
loss  of  reputation,  and  that  the  action  was  not 
brought  for  thou-  personal  characters.  Eegarding  the 
damage  sustained  by  Permanund-das,  in  his  reputation, 
it  appears  in  the  judgment  of  the  Coui't,  that  the 
Plaintiffs  have  already  admitted  in  Com-t  that  Per- 
manund-das,  while  rctm^ning  from  Benares  to  Surat, 
before  the  petition  in  this  case  was  filed,  died  on  the 
road,  and  eight  days  after  this  petition  was  filed, 
intelligence  of  his  death  reached  Surat ;  therefore  it 
does  not  appear  necessary  to  enter  into  .any  discussion 
regarding  this  Permanund-das,  because,  with  reference 
to  what  affected  Permanund-das,  in  this  matter,  such 
became  nullified  by  his  death.  With  respect  to  the 
loss  of  reputation  of  the  firm,  it  appears  to  the  Court 
that  Permanund-das  was  sole  proprietor  of  the  shop, 
neither  were   there   any  partnorjs  in  this  shop  ;  bu 
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when  the  allegations  set  forth  in  this  petition  oc-  ^^^''^ 
ciirred,  and  this  petition  was  filed,  at  the  time  under-  Musscmat 
stood  tnat  Permamuul-clas  was  living.  ^Tien  he  ^"^^^  ^^^ 
died,  however,  the  claim  for  injury  to  this  shop  no  I^^chman 
longer  existed ;  not  unlike  the  case  of  a  person  who  nabraix-das. 
brings  an  action  for  injuiy  done  to  his  personal 
character,  and  who  dies  before  it  is  decided.  The 
Nazir  made  a  report  by  an  Order  of  Coiu-t  on  the  1st 
of  November  J  1826,  from  which  it  appeared  that,  after 
much  disputing,  the  Plaintrff,  Jadoo  Ram  Raja  Ram, 
and  the  Keeper  of  the  keys  of  this  shop  (cashier), 
agreed  and  resolved  to  pemiit  Bhe'em  Sain  to  come  to 
their  warehouse  to  examine  the  marks  on  the  bales  of 
goods ;  therefore,  the  Nazir  sent  the  Mehta  along  with 
them.  The  accusation  arising  out  of  the  acts  of  the 
Defendants  in  consequence,  whereby  the  reputation  of 
the  shop  was  damaged,  has,  therefore,  become  of  no 
effect.  That  many  people  collected  about  the  shop  is 
true,  but  for  that  circumstance  no  responsibility  rests 
with  the  Defendants.  In  this  matter  the  petition 
which  the  Plaintiffs  have  filed  cannot  be  allowed  to 
proceed  fiu'ther,  nor  can  any  further  proceedings  be 
permitted  with  regard  to  either  PermanmuJ-das's  per- 
sonal character,  or  that  of  the  shop.  It  appears, 
however,  to  the  Coui't,  that  the  Nazir  has  acted 
rather  imprudently  in  this  business,  inasmuch  as  at 
that  time  he  possessed  no  Order  in  his  hands  to  make 
inquiry  about,  or  to  take  any  memorandum  of,  the 
goods  of  the  shop  of  Doola  Chuad  Candaharee  Jfull, 
nor  had  he  ever  received  any  instructions  whatever  to 
inquire  after  any  goods  at  the  Plaintiff's  warehouse. 
The  Nazir'^s  duty  respecting  the  execution  of  the 
Order  was  clear,  and  he  must  have  known  it  was 
necessary  to  wait  for  another  Order  before  proceeding 
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^  1837.  to  the  lengths  he  did.     But  as  the  Nadir's  condnct 

MrssuMAT  was  not  inchided  in  the  allegations  of  tliis  petition^ 

^,.  it  does  not  seem  necessarj^  to  state  anything   more 

Latchma:!?  with  reference  to  him.     It  appears  to  the' Court,   in 

DAS  ^  ^  -  \ 

nabrain-das.  regard  to  costs,  that  as  the  Defendants'  proceedings 
in  this  case  justly  merit  reprehension,  they  should  be 
ordered  to  pay  their  own  costs,  because  it  is  evident 
from  the  Nazir's  repoi-t,  that  both  Defendants  were 
present  at  the  disturbance." 

The  present  Respondent,  considering  that  he  was 
aggrieved  by  this  decree,  inasmuch  as  he  was  made 
to  bear  his  own  costs  of  defending  himself  against  a 
claim  which  the  Court  ultimately  dismissed,  appealed 
to  the  Stidder  Adcmlut  at  Swat.  Upon  the  removal 
of  that  Court  to  Bomhaij^  the  appeal  was  transfciTcd, 
and  prosecuted  in  the  Provincial  Court  of  Guzerat 

In  the  prosecution  of  the  appeal  before  the  Provin- 
cial Court,  the  present  Appellant  was  introduced  as  a 
Eespondent,  upon  a  petition  made  by  her,  alleging 
that  she  was  the  widow  of  BiicJctoo  Midi,  and  that  the 
deceased  Permammd-das  was  in  his  life  merely  the 
head  manager  of  the  shop  by  viii;ue  of  her  appoint- 
ment. &he,  therefore,  claimed,  as  owner  of  the  shop, 
the  reputation  of  which  had  been  injured  by  the 
proceedings  of  the  original  Defendants^  to  be  entitled 
to  defend  the  appeal  in  the  Provincial  Court. 

On  the  19th  day  of  February ^  1829,  the  Provincial 
Court,  on  the  authority  of  Eegidation  II.  of  1800, 
sec.  7,  which  dii'ccts  that,  after  the  parties  in  a  suit 
have  been  heard,  and  witnesses  and  exhibits  examined 
and  considered,  the  Judge  is  to  give  judgment  accord- 
ing to  justice  and  right,  and  is  to  order  costs  to 
be  paid  to  the  party  in  whose  favour  the  decree 
,  should  be  made,  reversed  so  much   of  the  decree  of 
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the  Zlllah  Coiu-t  as  adjudged  the  present  Eespoudent       1^37. 
(the  Appellant  in  the  Provincial  Coui-t)  to  bear  his    Mussumat 
own  costs ;  which  costs,  together  with  the   costs   of        %, 
the  appeal,  were  ordered  to  be  paid  by  the  present  I^-^tchman 
Appellant.  narrain-das. 

From  the  decree  of  the  Pro'V'incial  Conrt  the 
present  Appellant  appealed  to  the  Siidder  Adawhd 
of  Bomhaij^  and,  on  the  15th  of  Janiianj,  1830,  that 
Coiu't  afiii'med  the  decree  of  the  Provincial  Conrt, 
and  further  decreed,  that  all  the  costs  incurred  in  the 
SiLdder  Admvlut  should  be  borne  by  the  Appellant. 
From  this  decree  the  Appellant  appealed  to  His 
Majesty  in  Council,  praying  that  the  decision  might 
be  reversed  for  the  following  reasons : — 

I.  Because,  section  7,  Eegulation  II.  a.d.  1800, 
was  not  applicable  to  suits  instituted  for  damages 
arising  from  injuiy  to  character,  and  had  not  hitherto 
in  practice  been  so  applied. 

II.  Because  the  conduct  of  the  Respondents  was 
obviously  iiTegular  and  malicious,  and  the  original 
Plaintiffs'  suit  ha^^ng  only  failed  by  the  death  of 
their  principal,  the  Zillah  Coiu't  was  called  upon,  in 
justice  and  equity,  to  dii-ect  each  party  to  pay  their 
own  costs. 

III.  Because  it  was  satisfactorily  established,  that 
in  such  cases  as  the  present,  the  Zillah  Coiu't  of  Siirat 
claims,  and  has  exercised,  the  power  of  apportioning 
the  costs  according  to  its  view  of  the  conduct  of  the 
parties,  although  the  Plaintrff  may  be  said,  in  strict 
technical  language,  to  have  failed  in  this  action. 

The  Eespondent,  on  the  other  hand,  contended, 
that  the  decree  ought  to  be  affinned,  for  the  fol- 
lowing reasons : — 

I.  Because  the  original  suit  in  the  Zillah  Court  of 
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^^^''-  Surat  having  been  dismissed,  thai  Court  was  not 
MussuiiAT    competent  to  exercise  any  discretion  on  the  subject 

'  v^  of  costs,  but  ought  to  have  given  the  Respondent,  as 
^''''Sr''  one  of  the  Defendants  in  the  suit,  his  costs  as  of 
narrain-das.  course. 

II.  Eecause,  if  it  had  been  witliin  the  competence 
of  the  Zillah  Court  to  exercise  any  discretion  with 
respect  to  the  costs  of  the  Defendants,  the  Eespon- 
dent  ought  to  have  had  his  costs,  inasmuch  as  not 
only  the  original  Plaintiffs  failed  to  make  out  any 
case  for  a  decree  in  their  favour,  and  upon  their  own 
showing,  they  were  not  entitled  to  maintain  any 
action  for  the  causes  of  complaint  stated ;  but  there 
was  also  no  evidence  of  the  Respondent  having  com- 
mitted, or  having  been  implicated  in,  any  act  or 
proceeding  of  any  illegal  or  reprehensible  character. 

Mr.  Miller^   K.C.,   Mr.    Wigram,  K.C.,   and   Mr. 

Jackson,  for  the  Appellant,  cited  Daee  v.  Motcc 
Nuthoo*  and  Reg.  IV.  of  1827,  sec.  68,  cl.  1. 

Mr.  Serjeant  Spanhe,  and  Mr.  K  J.  Lloyd^  for 
the  Respondent. 

The  Chief  Judge  of  the  Court  of  Bankruptcy  : 

It  will  not  be  necessary  to  hear  the  Counsel  on  the 
part  of  the  Respondents  in  this  case.  The  question 
arises  upon  Regulation  II.  of  1800,  sec.  7,  which 
enacts,  "  that  after  the  parties  in  a  suit  have  been 
heard,  and  witnesses  and  exhibits  examined  and 
considered,  the  Judge  is  to  give  judgment  according 
to  justice  and  right,  and  is  to  order  costs  to  be  paid 
to  the  party  in  whose  favour  the  decree  should  be 
made.  There  are  subsequent  Regulations  which  are 
*  1  Borraduile;  Bom.  Eeps.  75, 
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applicable  to  cases,   where  the  parties  may  elect  to        i^^*^- 
proceed    in    their    cause,    or   where    the    Defendant    Mupsumat 

,  Keemee  Baee 

absconds  and  does  not  appear.  v. 

In  this  case  the  action  was  brought  by  two  of  the  "'^"^^^^f  ^^ 
Clerks  of  a  person  of  the  name  of  Pcrmamuid-das,  for  narrain-das. 
injury  supposed  to  have  been  sustained  to  the  reputa- 
tion and  the  trade  of  their  Master,  by  the  conduct  of 
the  Defendant.  It  appeared  in  the  com'se  of  the  cause, 
that  the  Master  died  before  this  action  had  been  com- 
menced, and,  therefore,  although  some  injury  had 
been  sustained  by  the  Plaintiffs  themselves,  they  re- 
jected that  as  the  ground  of  their  suit,  and  rested 
their  case  entirely  upon  the  right  that  their  Master 
had  to  recover  damages  for  injury  sustained  by  jiim  : 
the  Court  thought  that  the  suit  could  not  be  further 
proceeded  in,  and  non-suited  the  Plaintiff,  but  directed 
that  each  party  should  pay  their  own  costs. 

IS^ow,  if  there  had  been  a  discretion  with  respect  to 
the  costs,  vested  in  the  Zillah  Court,  their  Lordships 
would  not,  I  thinlc,  have  allowed  an  appeal  "against 
the  exercise  of  that  discretion,  because  no  appeal 
against  a  decree  merely  as  to  costs  would  be  allowed  ; 
but  the  question  here  is,  whether  the  Zillah  Court 
had  any  discretion  to  exercise,  and  whether  they  were 
not  bound  by  the  terms  of  Eegulation  II.  sec.  7, 
1800.  '    • 

Upon  the  appeal  by  one  of  the  Defendants  against 
this  decision,  the  Provincial  Coui't  and  the  Sudder 
Bmanny  AdcuvlutwQi'Q  both  of  opinion,  that  the  Zillah 
Court  had  no  discretion,  and  ought  to  have  decreed  both 
the  Defendants  their  costs  ;  but  inasmuch  as  the  appeal 
there  w^as  only  by  one  of/  the  Defendants,  they  would 
not  reverse  the  decree  against  the  other  Defendant, 
who  had  not  appealed,  but  did  so  in  favoiii'  of  the 
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^J5J^     Defendant  appealing,  and  gave  him  tlic  costs  also  of 
MussuMAT   the  appeal. 

o,  Theii'  Lordships  are  of  opinion  that  the  judgments 

^"^^DA.f '^"^  of  the  Provincial  Court  and  Suclder  Dewanny  Adawlut 
Marraix-das.  are  correct ;  that  the  Z'dlah  Court  had  no  discretion  to 
exercise  upon  the  subject,  because  the  ground  of  the 
decision  of  the  Zillah  Coiu't  appears  to  have  been, 
that  this  was  a  suit  instituted  by  parties  who  had  no 
right  to  institute  it,  the  person  in  whose  name  and 
on  whose  behalf  it  was  instituted  being  at  the  time 
dead,  and,  therefore,  having  no  right  to  institute  the 
suit  the  judgment  was  upon  the  merits,  that  the 
whole  case  being  before  the  Court,  according  to  the 
provision  in  the  Eegulation,  they  must  give  the  costa 
according  to  the  result  of  the  suit. 

A  case  has  been  cited  from  BorradaWs  Eeports,  in 
which  the  Coiu't  appears,  in  an  action  under  very 
peculiar  circumstances,  to  have  given  a  most  extra- 
ordinary decision.  Fii-st  of  all,  in  deciding  that  the 
Defendants  should  pay  the  costs  to  a  Plaintiif  who 
did  not  succeed,  and  then,  when  that  Plaintiff  appealed 
in  two  stages  to  other  Courts,  and  failed  also  there, 
giving  the  costs  in  like  manner  against  the  Eespon- 
dents,  who  in  all  three  of  the  proceedings  had  suc- 
ceeded. This  is  rather  too  strong  a  case  their  Lord- 
ships think  to  be  cited  as  an  authority ;  and,  besides, 
there  appears  to  have  been  no  objection  made  by  the 
parties,  and  no  appeal  from  the  decision  of  the  Coiu't 
below  as  to  costs  :  the  point,  therefore,  was  never 
raised,  and  that  decision  cannot  be  cited  as  an  autho* 
rity  for  it. 

Again,  it  has  been  said  that  there  has  been  a  Eegu* 
lation  passed  in  the  year  1827,  (after  the  decree  in 
<;j[ucstion  was  made,)  and  that  we  must  look  at  that 
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Regulation,  not  merely  as  declaring  wliat  should  take 
place  from  the  year  1827,  but  as  recognizing  the 
practice  of  the  Courts,  which  is  supposed  to  have  pre- 
vailed fi'om  the  time  of  the  passing  of  the  Regula- 
tion of  1800  down  to  that  day;  but  there  is  nothing 
in  the  Regulation  of  1827  which  is  declaratory,  or 
which  shows  any  recognition  of  any  such  practise. 
The  provisions  there  enacted  are  evidently  prospective 
only — and  inasmuch  as  this  decree  was  pronounced 
before  that  Regulation  was  made,  we  must  decide 
this  case  without  any  reference  to  those  provisions. 
Their  Lordships  are,  therefore,  of  opinion,  that  the 
judgment  of  the  Court  of  Sadder  Deioanny  must  be 
affirmed,  as  far  as  the  same  applies  to  the  Appellant's 
own  proportion  of  the  costs,  which  amount  to  1,298 
rupees,  in  the  Zillah  Coiu*t,  and  the  whole  of  the 
costs  in  the  Courts  of  appeal  fi'om  the  Zillah  Court. 
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held  conclu- 
sive in  a  ques- 
tion of  title, 
where  adverse 
j)Ossession  had 
been  held  foi' 
more  tiian 
twelve  years 
and  the  fraud 
alleged  as 
taking  the 
case  out  of 
tie  Eegula- 
tions was  not 
preyed. 


Rajah  Dundial  Sing  and  others 

AND 

Bajah  Anlt^d  Kishwur  Sing 


Aj)pellants. 
Respondent. 


On  appeal  from  the  Sudder  Dewanny  Adaivlut  of 
Bengal. 

\J^  the  6th  dayof  J/<2^,  1^0%^  Rajah  GungaPersad 
Sing  (the  original  Plaintiff)  filed  his  plaint  in  the 
Zillah  Court  of  Sarim,  claiming,  upon  a  plea  of  title 
by  inheritance,  to  recover  from  Rajah  Bee)'  Kishtvur 
Sing  (the  original  I>5fendant),  possession  of  Fer- 
gimnahs,  Miinjhowah  and  Sicmroivn,  in  the  TalooJc  of 
Sungrampoor^  and  certain  salt  mahals,  all  which  were 
formerly  part  of  the  Sir/car*  of  Chwnparun,  in  Soohah 
Bahar.  The  remaining  part  of  Chiunparun  Sirkar, 
consisting  of  PergunnahSy  Maihsee  and  Biibrah  were  in 
the  possession  of  the  Plaintiif. 

The  Plaintiff's  father's  first  cousin  was  Rajah  Dhoo^ 
roop  Sing,  the  last  undisputed  owner  and  possessor 
of  the  whole  of  the  Chwjiparun  Sir /car  :  he  died  in  the 
year  1169  Fitslg  (a.d.  1762)  without  issue  male  of 
his  body.  Upon  his  death  Rajah  Joogul  Kishwiir  Sing 
(who  was  the  only  or  eldest  son  of  a  daughter  of 
Dhooroop  Sing)  succeeded  to  the  Rajggf,  and  to 
-the  possession  of  the  Sir/car,  as  the  adopted  son  and 
heir  of  the  deceased  Rajah.  In  the  year  1173  Fuslg 
(a.d.   1766),  one  year  after  the    acquisition    of    the 
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Dewannu  by  the  English  GoYemment,  Rajah  Joogul 
Kkhwiir  Sinr/  having  joined  in  opposition  to  tlie 
British  Government,  and  having  been  defeated  by  the 
forces  of  the  East  India  Company,  fied  to  Bundlecund, 
whereupon  the  British  Government  took  possession 
of  his  estate,  and  placed  the  Zemindarij  under  the 
management  of  theii'  revenue  Officers.  In  the  year 
1771  A.D.  he  returned  upon  the  invitation  of  the 
members  of  the  Patna  Council,  and  upon  that  occa- 
sion a  portion  of  his  estates,  consisting  of  the  P^*- 
gunnahs  and  other  particulars,  which  were  the  subject 
of  the  suit,  was  restored  to  him ;  but  in  consequence 
of  his  failing  to  discharge  the  revenue  assessed  upon 
them,  he  was,  in  the  following  year,  again  deprived  of 
the  management  and  possession  of  these  PergunnuhSj 
and  ordered  thenceforth  to  reside  at  Patna. 

The  Patna  Council  fixed  the  sum  of  12,000  ru- 
pees per  annum  for  his  3IaUkana*  of  which  he  was 
allowed  to  receive  5,000  rupees  for  his  subsistence; 
the  residue  of  the  12,000  rupees  was  directed  to  bo 
brought  to  the  Company's  account,  in  discharge  of  tlie 
balance  due  from  him  for  arrears  of  revenue.  The 
Council  also  dii-ected,  that  the  RajaNs  subsistence 
money  should  be  paid  to  him  monthly  from  the 
collections  of  Sifkar  CJnimparun. 

At  the  time  of  Rajah  Joorjid  Kishiour^s  restoration 
to  a  portion  of  his  Zemindarg,  the  residue  thereof 
(namely,  the  Pergunnahs,  Maih-see  and  Biibrah)  were 
bestowed  by  the  Government  upon  Rajah  Sri  Kishoi 
Sing  and  Baboo  Ahd-ool  Sing,  who  were  first  cousins 
on  the  paternal  side  of  the  deceased  Rajah  Dhooroop 
Sing.  M 

*  An  allo-wanec  granted  to  a  Z<:)itindar  for  his  support,  when 
he  is  suspended  from  possession  of  Via  Zemindar //. 
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The  allowance  of  rupees  5,000  per  annum  was  paid 
to  Rajah  Joogul  Kishiuur  until  his  death,  which  hap- 
pened in  the  year  1191  Fashj  (a.d.  1784).  Rajah 
Beer  Kishour  Sm(/,  the  original  Defendant,  was  his 
son  and  heir,  and  the  same  allowance  was  continued 
to  him  by  the  British  Government  until  the  year 
1197  Fusl)/  (a.d.  1790),  when  the  decennial  settle- 
ment was  established.  Upon  the  formation  of  that 
settlement,  Rajah  Beer  Kishwur  Sing  and  Rajah  Sri 
Kishen  Sing  presented  to  Mr.  Monfgomcrg^  the  Collec- 
tor, separate  Diwkhasts,*  praying  that  the  settlement 
of  the  whole  Sir/car  might  be  made  with  them 
respectively;  and  each  of  them  on  that  occasion 
advanced  adverse  claims  to  the  Sir /car  in  question,  as 
heir  to  the  deceased  Rajah  Dhooroop  Sing.  Upon  a 
reference  made  by  Mr.  3fontgomerij  to  the  Government 
for  instructions  in  this  matter,  the  Governor- General 
in  Council  confirmed  the  former  division  of  Sirhar 
Chiimparun^  and  directed  that,  in  accordance  therewith, 
the  decennial  settlement  of  Pcrgunnahs^  Mimjhoioah 
and  Sumrovm  should  be  formed  with  Beer  Kishiuur 
Sing.  The  decennial  settlement  of  that  portion  of 
Siiicar  Chiunparun  was,  in  the  year  1791  a.d.,  made 
with  him  accordingly,  and  that  of  the  remainder  of 
the  Sirkar  (namely,  Pergiimiahs^  Maihsee  and  Biihrah) 
was  formed  with  Rajah  Sri  Kishen  Sing. 

Sri  Kishen  Sing  died  in  the  year  1205  Fuslg  (a.d. 
1798),  and  was  succeeded  by  Gunga  Persacl^  the 
original  Plaintiff,  his  son  and  heir.  The  plaint  was 
filed  on  the  Cth  of  Mag^  ]  808,  after  a  lapse  of  seven- 
teen years  from  the  time  at  which  the  decennial 
settlement  was  formed,  and  throughout  the  whole  of 
which  period  Rajah  Beer  Kishwur  Sing,  the  original 

*  Petitions, 
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Defendant,  had  been  in  undispnted  possession  of  the 
Pergumiahs^  &c.,  forming  the  subject  of  the  claim. 

The  Plaintiff  deduced  his  title  from  Rajah  Oogur 
Sane,  who,  he  alleged,  possessed  the  whole  of  the 
Sirkar  of  Clmmparun ;  that  upon  his  death  his  son, 
Rajah  Guj  Sin//,  became  vested  in  the  possession, 
which  fi'om  him  devolved  upon  his  son,  Dulleep  Sing  ; 
that  Dulleep  Sing  in  his  lifetime,  in  conformity  with 
the  usual  practice,  established  Rajah  Dhooroop  Sing, 
his  son,  in  the  succession,  and  died ;  that  Rajah 
Dhooroop  Sing  continued  in  possession  of  the  rajgg  up 
to  the  year  1168  Faslg  (a.d.  1761);  but  in  the  year 
1169  Puslg  (a.d.  1762),  upon  due  consideration  of 
right  to  succession  as  established  in  the  family,  ho 
made  over,  Avhile  he  was  still  alive,  the  rajgg  of  the 
said  Sir/car  to  Rajah  Sri  Kishen  (the  father  of  the 
Plaintiff),  son  to  Pirthce  Sing,  grandson  to  Rajah  Guj 
Sing,  and  nephew  to  Dulleep  Sing,  and  at  the  same 
time  executed  in  his  favour  a  dped  of  conveyance  of 
the  rajgg  and  the  milkeut  of  the  estate,  comprising  the 
whole  of  the  SirJcar  aforesaid,  and  gave  him  entry  into 
the  Zcmindarg.  The  Plaiutiif  represented,  that  when, 
in  the  year  1170  Fuslg  (a.d.  1763),  the  British  Go- 
vernment was  established,  the  lands  comprised  in 
the  said  Sirkar  were  attached,  but  that  Sri  Kishcii 
continued  to  receive  the  Malikana,  and  other  rights 
annexed  to  the  Zemindar y  up  to  1177  Fuslg  (a.d. 
1770);  that  in  the  follo\\4ng  year  the  settlement  of 
the  whole  Sirkar  was  made  with  him,  and  fi'om  the 
year  1772  a.d.  to  1790  a.d.,  although  the  business 
of  the  Sirkar  was  conducted  by  the  Ameens*  and  at 

*  A  Commiissioner,  a  provincial  native  officer,,  ajipoiuted  to  tlio 
temporary  colk-ctiuu  of  the  revenue. 
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other  times  entrusted  to  the  Mootahdars,*  the  Plain- 
tiff's father,  Sri  Kislicn.  received  the  Malikana.  The 
2:)laint  tlieu  proceeded  to  state  the  manner  in  which, 
upon  the  formation  of  the  decennial  settlement 
in  1790  A.D.,  Sri  Kishen  had  been  deprived  of  the 
possession  of  the  Pergunnahs^  &c.,  which  the  Plaintiff 
claimed  to  recover,  and  alleged  certain  fraudulent 
practices,  whereby  possession  had  been  obtained  by 
the  Defendant,  Beer  Kis/mmr,  and  by  which  it  was 
attempted  to  relieve  the  Plaintiff's  case  from  the  bar 
created  by  lapse  of  time. 

In  conformity  with  the  provisions  of  Eeg.  XIII.  of 
1808,  the  case  was  transferred  from  the  Zillah  Court 
of  Sarim  to  the  Provincial  Court  of  Patna ;  and  the 
suit  ha\dng  afterwards  abated,  by  the  death  of  the 
Plaintiff,  Gunr/a  Per  sad  Sh/fj,  was  in  the  year  1810 
revived,  and  prosecuted  in  the  Provincial  Court  by 
his  son  and  heir,  the  present  Appellant,  Eajah  Dundlal 
Sing. 

On  the  21st  of  July,  1810,  the  Defendant,  Beer 
Kishvur,  filed  his  answer  to  the  plaint,  insisting  upon 
his  title  as  son  and  heir  of  Joogul  Kishwur,  the  adopted 
son  of  Dhoorooj}  Sing,  and  denying  the  several  alle- 
gations contained  in  the  plaint ;  he  relied  also  upon 
the  bar  to  the  Plaintiff's  claim  arising  from  lapse  of 
time. 

The  Plaintift^'s  replication  and  the  Defendant's  re- 
joinder were  afterwards  filed,  and  the  parties  then 
produced  their  evidence,  which  was  wholly  docu- 
mentary. 

The  fii'st  piece  of  the  documentary  evidence  pro- 

*  A  person  who  engages  for  the  payment  of  the  Government 
revenue ;  a  revenue  farmer. 


ON   APPEAL    FEOil    THE    EAST    DTDIES.  487 

ducecl  by  the  Plaintrff  was  a  copy  of  a  deed  of  con-        isst. 
veyance  of  the  rajrjjj  and  Sirlcar  of   Clmmparun^  dated      e.\.t.\h 
1169  Fushj  (a.d.  1762),  alleged  to  have  been  executed       ^2^^ 
by  Eajah  Bhooroop  Sing  in  favour  of  Sri  Kislien,  and    ^^<i  ot^^ers 
"vrhereby  he  was  constituted  heii*  and   successor  to  the       PuijAH 
said  Rajah.     The  original  deed  was  not  produced,  or    xishttcr 
its  due  execution  proyed,  nor  was  any  evidence  given       ^^<^' 
to  show  that  such  a  deed  had  been  executed,  or  had 
been  produced  at  any  former  period. 

The  next  document  was  a  copy  of  a  lease  granted 
by  the  Govermnent,  of  the  whole  Sirkar  for  the  year 
1178  Fushj  (a.d.  1771),  in  favour  of  Sri  Kishen  and 
Ahd-ool  Sing,  in  which  they  are  termed  Ilaliks  and 
Zemindars  of  the  CJmmjxirun  Sirkar.  This  lease  was 
granted  previously  to  the  retiuTi  of  Rajah  Joogul 
Kishvmr  fi'om  Bundlecund,  upon  the  invitation  of  the 
Patna  Coimcil,  and  whilst,  in  consequence  of  Rajah 
Joogid  Kishvur^s  defection  and  flight,  the  Sirkar  of 
Chiimparun  had  been  assumed  by  the  British  autho- 
rities. The  Plaintiff  also  produced  two  Perwannahs^ 
addi'essed  by  Naivab  Kassim  Khan  to  Sri  Kishen^ 
wherein  he  was  recognized  as  Zemindar,  and  dii^ected 
to  conduct  the  business  of  the  rajgy,  and  to  discharge 
the  revenues.  These  orders  were  dated  respectively 
in  the  years  1762  and  1764  a.d.  ;  but  were  not 
proved  to  be  genuine. 

The  Plaintiff  produced  some  other  documents,  none 
of  which  had  any  bearing  upon  the  case. 

Ko  evidence  was  given  in  support  of  the  allegations 
of  fi-aud  and  collusion,  which,  by  the  plaint,  were 
charged  against  the  Defendant. 

The  documentary  eyidence  produced  by  the  Defen- 
dant consisted — 
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First :  of  letters  acldi-essed  to  Eajah  Joogul  Kishwur 
by  the  members  of  the  Patna  Council  and  Mr. 
Golding,  the  Collector,  inviting  him  to  return  to 
the  British  territories,  and  to  appear  before  the 
Council  at  Patna^  with  assui'ances  of  favour  and 
protection. 

Second  :  two  orders  or  certificates  of  the  Collector, 
the  first  of  which  appeared  to  be  an  order,  directing 
the  Malguzars  in  Pergunnahs^  3funjhozvah  and  Sumrotvn 
whose  revenue  payments  were  in  aiTcar  for  the  year 
1178  Fuslg  (a.d.  1771),  to  pay  their  arrears  to  Joogul 
Kishivur  as  Zemindar  of  those  Pergunnahs.  The  other 
was  an  order  or  cei'tificate,  dated  27th  of  January^  1791 
A.D.,  notifying  to  the  village  Officers  and  Ryois^  that 
the  Pergunnahs^  3Iunjhotvah  and  Sumroivn  had,  in  obe- 
dience to  the  orders  of  the  Governor- General  in 
Council,  been  allotted  to  the  Defendant,  the  son  of 
Joogul  Kishiuur^  deceased,  as  his  mWceut  and  Zemin- 
dary^  and  dii-ecting  them  to  pay  to  him,  as  Malik 
and  Zemindar^  the  revenues  of  the  lands  comprised 
in  those  Pergunnahs. 

Third :  certain  revenue  accounts  for  the  years 
1179,  1180,  and  1181  Fusly  (a.d.  1772,  1773,  1774), 
showing  by  the  two  former,  the  Pergunnahs^  Munj- 
hoivah  and  Sumroivn  were  the  recognized  inhentancc 
and  milJceut  of  Joogul  Kshwur  ;  and  the  last,  relating 
to  1774  A.D.,  that  he  was  entitled  to  a  portion  of 
the  Malikana  due  in  respect  of  the  Sir/car  of  Chum- 
par  tin,  and  Sri  Kishen  to  other  part  thereof,  whicli 
division  of  the  Malilcana  for  the  whole  Sirkar  between 
these  two  persons  would  follow  upon  the  partition 
made  of  the  SirJmr  in  1771  a.d. 

The  Defendant  also  filed  a   duly  authenticated  copy 
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of  the  orders  of  Government,  in  obedience  to  wliich 
the  decennial  settlement  of  Pergunnahs^  Munjhoioali 
and  Sumrown  was  made  with  him  in  the  year  1791 
A.D.,  the  tenor  of  which  excluded  the  possibility  of 
that  settlement  haying  been  effected  by  means  of  any 
intrigue  or  collnsiye  dealing  between  the  Defendant 
and  Jufjmohun^  as  alleged  by  the  plaint. 

Upon  the  evidence  thus  adduced,  the  Provincial 
Coiu't,  on  the  29th  of  October,  1812,  gave  judgment  in 
the  cause,  and  dismissed  the  Plaintiff's  suit  with  costs, 
observing  that,  "  As  the  Plaintiff  and  his  father  never 
held  possession  of  the  3Iakals  in  contention,  either  by 
regulating  theii'  internal  management,  by  making  their 
revenue  collections,  or  by  receiving  theii-  MaliJcana 
during  the  course  of  twelve  years,  indeed  for  a  much 
longer  period  (that  is  to  say,  from  the  year  1169  to 
1215  Fusil/,  when  the  claim  was  fii'st  prosecuted),  this 
case  does  not,  agreeably  to  the  regulations,  come 
within  the  cognizance  of  the  Com-t ;  it  is,  therefore, 
ordered  and  decreed,  that  the  claim  of  the  Plaintiff' 
be  dismissed,  and  that  he  be  made  liable  for  all  the 
costs  of  suit  upon  it." 

From  this  decree  the  Plaintiff,  Dundial  Sing,  ap- 
pealed to  the  Sudder  Dcwanny  Adaivlut.  The  other 
two  Appellants,  Doosht  Dootoun  Sing  and  jRadha  MoJimi 
Sing,  who  were  brothers  of  the  original  Plaintiff, 
Gunga  Persad  Sing,  and  interested  in  the  suit,  were 
admitted  by  the  Sudder  Dewanng  Adaivlut  to  join 
with  theu'  nephew,  the  Appellant,  Dundial  Sing,  in 
the  prosecution  of  the  appeal  ;  and  they  and  their 
CO- Appellant,  Dundial  Sing,  subsequently  filed  a  great 
nimiber  of  additional  documents. 

On   the   9th  Mag,     1816^    the   Sudder    Deivanny 
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Adawhit  considered  it  requisite  to  ascertain  who  was 
the  incumbent  of  the  CJmmparun  Slrkar  from  1170 
to  1172  Fushj  (a.d.  17G3  to  17G5),  and  ordered  that 
the  Eegistrar  of  the  Court  should  address  a  letter 
to  Government  and  the  Board  of  Eevenue,  to  trans- 
mit either  the  originals  or  the  copies  of  such  papers 
as  might  have  been  placed  among  the  records  of 
Government,  tending  to  show  the  occupancy  by  any 
Zemindar  of  the  Sir/car  during  that  interval. 

Before  the  appeal  to  the  Sudder  Deivanmj  Adawlut 
was  ripe  for  judgmentj  Beer  KisJiwiir  Sing,  who  was 
the  original  Defendant  in  the  cause,  died  ;  and  upon 
his  death  the  present  Eespondent,  his  son  and  heir, 
was  admitted  to  defend  the  appeal. 

On  the  8th  of  July^  1817,  the  Sudder  Deivanwj 
Admvlut  gave  judgment  in  the  appeal,  and  after  stat- 
ing the  circumstances  already  detailed,  declared  the 
following  as  the  opinion  of  the  Com't :  —  "  The 
claim  of  the  Appellants  to  succeed  to  Rajah  Dhooroop 
Sing^  who  died  before  the  present  Government  was 
established,  can  have  no  title  to  a  hearing  because 
they  have  neglected  to  bring  it  to  the  notice 
of  any  of  the  Courts  of  Judicature  from  the  time 
that  the  Rajah  died  doTVii  to  the  present  moment. 
It  is  to  be  further  observed,  that  if  their  right  to 
succeed  to  Rajah  Dhooroop  Sing  were  acknowledged 
to  be  conformable  vdth.  the  ordinations  of  the 
Sastras,*  still  in  that  case  even  the  rights  of  all  the 
parties  to  the  rajgg  must  necessarily  be  annihilated, 
because  it  was  confiscated  by  the  State  Avith  a  view  to 
punish  the  rebellion  of   Joogul  Kishvur  Sing,  the  then 


*  Law  texts.      Hindoo  law- 
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.Rajah,  and  this  particular  is  fully  established  by  the 
records  of  Government.  Under  these  circumstances, 
the  groundless  claim  set  up  by  the  successors  to  Sri 
Kishen  Sing  and  Baboo  Ahd-ool  Sing  in  the  year  1215 
Fiislg^  is  highly  imjust,  and  the  decision  passed  by 
the  senior  Judge  of  the  Provincial  Coiu't  of  appeal 
for  the  di^'ision  of  Patna  appears  to  be  stiictly  right 
and  proper,  and  entitled  to  affirmation."  It  was, 
therefore,  ordered,  and  finally  decreed,  that  the  appeal 
be  dismissed,  and  that  the  costs  of  suit  be  laid  at 
their  responsibility. 

From  this  decree  the  present  Appellants  appealed 
to  His  Majesty  in  Council,  praying  that  the  same 
might  be  reversed,  for  the  following  reasons  : — 

I.  Because  it  was  proved  that  Rajah  Dhooroop  Sing 
duly  transferred  the  Raj  to  Rajah  Kishen  Sing,  and 
there  was  no  evidence  to  impeach  the  deed  of  1762, 
witnessing  the  transfer. 

II.  Because  no  evidence  was  offered  in  the  Coui't 
below  of  Rajah  Dhooroop  Sing  having  transferred  the 
Raj  to  Joogul  Kishwin-  Sing,  by  having  adopted  him  as 
his  son ;  and  no  such  adoption  did,  in  fact,  or  could 
la-«^ully  take  place. 

III.  Because,  in  the  absence  of  such  transfer  by 
Rajah  Dhooroop  Sing,  the  inheritance  in  question 
would  by  law  devolve  upon  the  Appellants,  unless 
such  legal  devolution  were  intercepted  by  some 
special  ground  or  legal  means. 

lY.  Because  the  Sirkar  Chumparun  was  never,  in 
fact,  confiscated  by  the  Government ;  and  if,  as  was 
suggested  in  the  decree  of  the  Sudder  Adawlut,  there 
had  been  a  confiscation  of  the  SirJcar  for  the  rebellion 
of  Joogv.l  Kishimir  Sing,  it  could  only  affect  his  rights 
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and  those  claiming  under  him,  and  not  the  rights  of 
the  Appellants. 

V.  Because  the  claim  of  the  Appellants  was  not 
barred  by  lapse  of  time,  inasmuch  as  the  possession 
was  not  adverse  as  between  the  Appellants  and 
Eespondent  imtil  the  nine  years'  settlement,  made  in 
1197  FusI?/,  expii-ed  in  1206  FusI?/  (a.d.  1798—9),  and 
because  such  possession  as  the  Eespondent  had  was 
obtained  by  fi^aud. 

The  Eespondent,  on  the  other  hand,  contended 
that  the  decree  appealed  fi'om  ought  to  be  affirmed, 
for  the  following  reasons  : — 

I.  Because  the  Appellants  failed  to  show  any  title 
to  the  PergunnahSj  &c.,  in  question  ;  but,  on  the  con- 
ti-ary,  the  title  thereto  was  sufficiently  proved  to  have 
been  vested  in  Rajah  Joogul  Kishivur^  and  from  him  to 
have  descended  upon  Beer  Kishtviir  and  the  Eespon- 
dent in  succession. 

II.  Because,  even  if  the  Appellants  had  made  out 
a  case  of  indisputable  title,  yet  at  the  time  of  the 
filing  of  the  plaint,  that  title,  or  the  right  to  sue 
upon  it,  was  barred  by  virtue  of  the  provisions  con- 
tained in  the  Bengal  Eegulations  for  the  limitations 
of  civil  suits. 

Mr.  Miller,  K.C.,  Mr.    Wigram,  K.C.,  and  Mr. 

Jackson,  for  the  Appellants. 

Mr.  Serjeant  Simnkic,  and  Mr.  E.  J.  Lloyd,  for 
the  Eespondent. 

The  Judicial  Committee,  mthout  calling  upon  the 
Eespondent's  Counsel,  dismissed  the  appeal,  affirming 
the  decree  of  the  Coiu't  below  with  costs  ;  observing, 
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that   no  case   of   fraud  was   establislied  against  tlic  ^^^ 

Ecspondent,  Kishvur  Sing,  and  that  the  right  of  action  ^Eax^^ 

having  commenced  long  anterior  to  the  period  limited  ^,^^ 

by  the  Bengal  Eegulations  as  to  limitation  of  suits,  and  others 

the  Appellant  was  absolutely  barred. ,  ^^J^n 
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EOMAN-JEE   MrXCHER'JEE 

AND 

Syud  Hoossain  Abb-Oollah 


Aj)j)cUanfj 
licspondcnt* 


On  appeal  from  the  Sudder  Deivaniiy  Adatvlut  of 
Bombay. 

6&7Decem-   \j)\  ^  Firman  (oY  royal  grant)  under  the  seal  of  tli( 


ber  isai 


\  thd 
22ncl 


Emperor  of  Delhi.,  purporting  to  bear  date  the 
The  recital  of  year   of    the   reign   of   Mahomed  Shah  (a.d.    174F 

a  power  oi        *'  .  ,      ,        .  p      i        -r, 

attorney  in  a  a   ccrtaiu   part    ot   the  income    of   the  Pergunn         ■ 
to  transmit""   ChouraBec,  in  the  Province  of  Ahmedahad.,  con.4 
theauthori^ty  ^f  ^^  Moqhulaee  or  Government  dues  of  the  vi/ 

conierred  by  «^  _  _      ^ 

it,isnot3uffi-  of  Batta  and  Khansa.,   and  their  de]3endencies,  K'as\ 
of  the  con-     soUe  and  Lashor,  ^YRS  granted  to  Syitd  Ahd-ool  Rehe-\ 

tents  of  such 
an  instrument 
in  the  absence 
of  proof  of  its 
loss  or  de- 
etruction. 
A  suit  having 
been  brought 
for  the 
amount  of  one 
year's  Mog- 
Imlaee,  or 
Government 
dues,  and 
amended  by 
claiming,  pur- 
suant to  Reg. 
IV.  of  1827, 
ch.  ii.  sec.  3, 
ten  years' 


7nan  and  his  issue  for  ever. 

On  the  death  of  Syud  Abd-ool  Rchemnn.,  the  dues 
descended  to  his  son,  Syud  Ahd-oollah;  and  upon  Syud 
Ahd-oollah! a  death,  they  descended  to  and  became  divi- 
sible in  shares  amongst  his  three  sons,  Syud  Hamud., 
Syud  Ahd-oollah  Rchcman,  and  the  Respondent,  Syud 
Hoossain  Ahd-oollah.,  and  his  two  daughters,  Sharif  a 
Fatima  and  Sharif  a  Alvea. 


A 


\ 


*  Present  :     Members     of    the     Judicial     Committee,  —  Lord 

Brougham,  Mr.  Baron  Parke,  Mr.*Justice  Bosanquet,  Sir  John 

Nicholl,    and  the  Eight  Hon.   Sir  Thomas  Erskine,  the  Chief 

dues,  is  a  suit  Judge  of  the  Court  of  Bankruptcy. 

forthetitle  to       p^i^,,  QoxiuQiViOr ,— Assessor ,  The  Right  Hon.  Sir  Edward  Hyde] 
the  dues  as  ^  °  "      i 

■well  as  for       ^^^^>  -t>art. 
the  dues  themeclyes.  - 
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In  tlie  year  Elrja    1221   (a.d.   180G),  the  Eespon- 


18c 


dent,  Syud  Hoossain  Abd-oollah,  left  Surat,  T\-l]ere  he    Bomax-jee 
then  resided,  and  went  and  settled  in  the  Island  of         j^.^, 
Java;    and   it   was   alleged    that  pre^dously   to   his  ^      ^• 


OOLLAH. 


Sytd  Hoos- 
departnre   he  executed   and   delivered  to  his   eldest    saix  Abd- 

brother,  Syucl  Hajiiud,  an  instrument  in  the  nature  of 

a  power  of  attorney,  authorizing  him  to  receive  and 

appropriate  his  share  of  the  Moghulace  dues  of  the 

villages  in  payment  of  his  debts,   and  for  that  piu'- 

pose   empowering    him   to     mortgage   or     sell   such 

share. 

On   the   8th   of   3Iay,     1822,    Syud   Ilamud,    by 

^s  Agent,    WiUaldas,    executed  a  mortgage  of  his 

"wn  (and  in  pursuance  of  this  pretended  authority 

ided  his  brother's   the   Eespondent's)   shares   of 

lues  of  the  -sillagcs  to   Govhiduu,  as  the  Agent 

e  firai  of  Atmaruii  BooUiin^   for  the  sum  of  Es. 

On  the  7th  Molmrrun  1238  Hijra  (24th  of  ^SVy?- 
ieniber^  1822,  a.d.),  a  short  time  previous  to  his 
death,  Syiid  Hamud  made  and  executed,  according  to 
the  forms  and  solemnities  of  the  Mahomedan  law,  an 
instrument  in  the  nature  of  a  Will  and  deed  of  gift, 
in  which,  after  referring  to  the  alleged  power  of 
attorney  given  to  him  by  his  brother,  the  Eespondeut, 
^yud  Iloossain,  he  declared,  both  on  his  own  behalf 
and  on  behalf  of  liis  yoimger  brother,  Syud  Hoossain, 
that  the  Aillages  of  Batta  and  Khausa  had  been 
mortgaged  by  him,  by  the  mortgage  bond  of  the 
8th  of  May^  1822,  in  order  to  clear  off  his  own 
debts  and  those  due  by  his  younger  brother  (the 
Eespondent),  and  that,  as  he  had  paid  off'  all  his 
brother's    debts,    he    had,    therefore,    included    his 
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1837.       brother's   share  of   the   clues   in  the  said  mortgage. 

EoMAx-jEE  Aud  he  thereby  constituted  his  wife,   Sharifd  Hadji 

^JEE    '   J^coum,    after   his    death,    heir  to  the  said  power  of 

^-  attorney,  and,   therefore,  to  pay  off  the  debts  which 

Syud  Hogs-  *' '  '  t         i    j 

saixAbd-  had  been  contracted  on  the  mortgage,  and  to  be 
guardian  of  his  chiklren  and  dependents,  and  those 
of  his  constituent,  Syud  Jloossain,  and  also  authorized 
her  after  his  death  to  sell  his  half  share  of  the 
MogJmlace  dues  of  the  village  of  Batta^  and  also  the 
half  share  of  his  constituent,  8}jiul  Tloossain,  (which 
had  been  mortgaged,)  as  heir  to  him  and  his  said 
constituent,  for  the  price  of  the  day,  and  to  pay  the 
proceeds  into  the  hands  of  the  aforenamed  Lankers, 
to  whom  the  property  was  mortgaged,  and  to  clear 
oif  the  mortgage  from  the  half  share  of  the  village 
of  Khansa^  and  to  give  S}jud  Hoossain,  his  constituent 
aforenamed,  his  share  in  charge  to  his  mfe,  tliat  she 
might  maintain  herself  and  her  children,  and  to  keep 
his  share  in  her  own  possession,  for  the  maintenance 
of  herself,  her  two  children,  and  also  liis  other  rela- 
tions and  dependents. 

On  the  Gth  Safar  Mah'asafar  1240  Ilijra  (30th  of 
September^  1825,  a.d.),  Sharifa  Hadji  Bcgiim^  by  vir- 
tue of  the  authority  vested  in  her  by  the  Will  and 
deed  of  gift  of  her  husband,  8yud  Hamud,  entered 
into  an  agreement  with  the  ApjDellant,  Bomanjee 
3funcher-jee,  for  the  sale  to  him  of  the  3foghiilaec 
dues  of  the  village  of  Batta^  including  the  share  of 
the  Eespondent,  Syud  Hoossain^  for  the  sum  of  Es. 
25,001,  and,  pursuant  to  such  agreement,  a  deed  of 
sale  was  di'aA\TL  up  by  the  Kazi^  bearing  date  the 
2 Gth  of  October^  1821,  whereby  in  consideration  of  Es. 
25,001,  the  whole  of  the  Mocjhulaee  dues  of  the  village 
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of  BattcCj  together  with  the  Tannah*  (with  the  excep-        1^37. 
tion  of  an  income  of  Es.  478,  enjoyed  by  the  piu'chaser   Boman-jee 
by  virtue  of  another  Bond  given  by  the  Naivab  Suf-         j^^^^" 
ter  Jung,  and  excepting  also  an  income  of  Es.  227,  «,  _  ^^ 
being  the  share  belonging  to  Syud  Ahd-ool  Reheman),    sain  Abd- 
were  sold  and  transferred  to  the  Appellant,  Boman-jee     ^o^^^^' 
Muncher-jee.     The  above-mentioned  deed  of  sale  was 
signed  by  Riistom-jee  Sorabjee,  as  Attorney  of  the  said 
Sharif  a  Hadji  Begum,  on  her  behalf,  and  annexed  to 
it  was  the  seal  of  Sharifa  Hadji  Begum  herself,  as  well 
as  the  signatures  and  seals  of  the  Kazi,'\  and  Mooftis, 
of  Stir  at,  and  of  the  Patch  and  other  Officers  of  the 
village  of  Batta. 

From  the  completion  of  his  purchase,  in  the  month 
of  October,  1824,  until  the  year  1831,  the  .Appellant, 
Boman-jee  3IuncJier-jee,  received  the  Moghulaec  dues  of 
the  village  of  Batta  without  any  claim  being  advanced 
by  the  Eespondent. 

In  the  year  1831  the  Eespondent  put  forth  his 
claim  to  a  part  of  the  Moghulaec  dues  of  the  village 
of  Batta,  which  had  been  so  purchased  by  the  Ap- 
pellant, Boman-jee  Muncher-jec,  from  the  said  Shari/a 
Hadji  Begum,  insisting  that  the  power  of  attorney 
given  by  him  to  his  brother,  Sgud  Hamud,  on  his  de- 
parture from  Surat,  did  not  authorize  him  to  sell  his 
share  of  the  said  dues ;  and  on  the  2^Xh.  oi  January, 
1831,  the  Eespondent  filed  his  plaint  in  the  Court  of 
the  ]N'ative  Commissioner  of  Surat,  against  the  Ap- 
pellant, and  the  Car  coon  and  Patels  of  the  village  of 

*  Police  station  and  jimsdiction. 

f  A  Public  Officer  and  Notary,  who  superintends  the  sales  and 
transfers  tlie  property. 
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Batta-y  for  the  recovery  of  Es.  227,  the  alleged  amoi?nt 
BoMAN-jEE  of  his  share  of  the  dues  for  the  year  1831.  The  Ee- 
spondent  afterwards  amended  his  plaint,  and  ciaimedy 
piu'siiant  to  Bomhay  Eegulation  IV.  of  1827,  ch.  2, 
sec.  3,  the  sum  of  Es.  2,270,  being  ten  times, the  value 
of  the  annual  sum  of  Es.  227. 

On  the  11th  of  March,  1831,  the  -Appellant  (the- 
Defendant  in  the  Court  below),  filed  his  answer  ta 
the  above  plaint,  and  on  the  2Gth  of  June  fo'llowingy 
his  further  answer  to  the  amended  plaint  of  the 
Eespondent,  denying  the  claim  advanced  by  the 
Eespondent  to  the  Moghulace  dues  of  the  village 
of  Batta,  purchased  by  him  from  Sharif  a  Iladji 
Begum,  and  insisting  on  the  validity  of  such 
purcliase. 

The  plaint  ca,rae  on  for  hearing  before  the  I^ative 
Commissioner  of  Siirat,  on  the  11th  of  March,  1831, 
when  documentary  and  oral  evidence  was  produced 
on  both  sides,  but  the  power  of  attorney  upon  -which 
Hadji  Begum'' s  right  to  sell  depended  was  not  pro- 
duced, nor  was  any  evidence  tendered  of  its  being, 
lost  or  destroyed,  but  its  original  existence  and  pur- 
port assumed  from  the  recital  of  the  Will.  On  the 
31st  of  December  J  1831,  the  Kative  Commissioner 
gave  judgment  in  favour  of  the  Eespondent,  and  ex- 
pressed his  opinion  that  the  power  of  attorney  given 
by  the  Plaintiff  (the  Eespondent)  did  not  authorize 
Syud  Hamud  to  sell  his  brother's  share  ;  and  decreed 
"  that  the  Defendants  should  collectively  pay  the 
Plaintiff  his  share  of  the  3Ioghulaee  dues  of  the  village 
of  Batta,  as  sued  for,  for  the  year  Siimvut  1887  (a.d, 
1831),  amounting  to  Es.  227  ;  and  that  the  claim  by 
the  Defendant  for  Es.  227  due  upon  the  deed  of  sale. 
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•r  the  Plaintiff's  share,  should  be  tlu'o-vni  out,   and  Jf^ 

1  costs  w^re  awarded  against  the  Defendants."  Bomax-jee 

f  'M"T'"Vr'TTT'T' — 

The   Appellant,  feeling  himself  aggrieved  by  the 


JEE 


Sytd  Hoos- 


decrce  of  the  Kative  Commissioner,  appealed  to  the 

Zillah  Court  of  SuraL     The  appeal  came  on  for  hearing     saix  Abd- 

on  the  4th  of  February^  1832,  before  the  Judge  of  the 

Zillah  Coiu't,  who  reversed  the  decree  of  the  Kative 

^'ommissioner,     and   ordered    that    the    Kespondent 

should  bear  the  costs  of  both  Coiu'ts. 

The  present  Eespondent  appealed  against  this  de- 
cree of  reversal  to  the  Suddcr  Adaiolut  at  Surat^  and 
upon  the  appeal  coming  before  the  acting  Puisne 
Judge,  he  deemed  it  right  to  propound  to  the  Ma- 
liomedan  law-officer  of  the  Corn!  the  two  following 
L|ucstions  : — 

First. — ''  If  any  person  should  leave  the  country, 
laving  appointed  a  person  his  attorney  to  mortgage 
or  sell  his  property,  and  that  person,  without  the 
knowledge  of  his  constituent,  should,  by  virtue  of 
Ihat  power  of  attorney,  appoint  a  third  person,  either 
by  Will  or  in  any  other  way,  to  sell  or  mortgage  the 
property,  is  he  authorized  so  to  do  or  not  ?" 

Second. — "  If  the  power  of  attorney  should  not  be 
forthcoming,  but  fi'om  the  Will  being  produced  and 
faith  being  placed  in  it,  would  the  property  being  sold 
of  right  belong  to  the  heii*,  or  not  ?" 

To  these  questions,  the  law-officer  of  the  Court 
returned  the  followiuG;  answers  : — 

''  Having  maturely  deliberated  upon  the  question 
above  proposed  by  the  Judges  of  the  Sudder  Adaivluf, 
and  from  a  reference  to  the  Books  of  law,  it  appears, 
that  if  a  person  constituting  an  Attorney  should 
authorize  him  to  conduct  a  single  business  or  busi- 


500 


CASES  IN   THE   PllI"VTr   COUNCIL 


1837. 


MUNCIIER 
JEE 

V. 

Syud  Hoos 

SAIN  AbD- 
OOLLAII. 


nessGS,   either  in  his  own  person  or   by   appointi 

BoMAN-jEE   another,    then  he   is  authorized  to   appoint   a   thi 

person  to  do  the  duty,  but  otherwise  he  is  not." 

The  answer  to  the  second  question  was,  that  '^  wh 
a  power  of  attorney  is  lost,  and  it  aj)pears  from  a  AY. 
that  there  was  a  power  bearing  a  certain  date  und 
the  JloofWs  seal,  and  written  according  to  law,  clcarii 
authorizing  the  sale  of  the  property,  then  having 
reliance  on   the   Will,  the  heir   of  the   Attorney  i 
authorized  to  sell  the  property  of  the  constituent,  a 
reliance  may  be  placed  upon  the  acts  of  those  who  ar 
learned  in  the  law,  and  in  their  wiitings." 

Having  taken  into  consideration  these  replies  t 
the  questions  of  the  Court,  the  acting  Judge,  on  th 
25th  of  June,  1833,  delivered  his  opinion  on  the  cas 
to  the  following  effect ;  "  The  Couil;  considerip.g  th 
mischievous  effect  that  would  arise  if  Coiu'ts  of  Justic 
were  to  recognize  illegal  sales,  merely  becanse  th 
intention  was  honest  or  the  authority  mist/kcn, 
disposed  to  annul  the  sale,  as  regards  thf  Appel 
lant,  (the  present  Eespondent,)  leaving  the  Respoc 
dent  (the  present  Appellant)  to  sue  for  damages  froii 
the  person  from  whom  he  received  his  defectiv 
title." 

As  a  decision  to  this  effect  involved  a  revcrsii 
of  the  decree  appealed  from,  it  became  necessary  t 
submit  the  case  to  the  consideration  of  the  full  Courl 
which  was  accordingly  done ;  and  on  the  29th  of  Jun 
each  of  the  Judges  having  delivered  a  minute  of  hi 
opinion,  the  Court  pronounced  its  final  decree,  observ 
iug  that  it  appeared  to  the  Coui-t  (after  taking  th 
opinion  of  the  law-officer)  that  it  was  not  competeu 
for  Sharifa  Hadji  Berfimi  to  alienate  by  sale  the  shar 
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of  the  Aj^pollant  in  the  Moghulacc  clues  of  Batta,  al-  ^^'^''■ 
though  for  his  benefit,  without  the  production  of  full  Bomax-jee 
and  sufficient  powers,  and,  therefore,  it  is  determined 
to  annul  the  same.  Yet  as  Sharifa  Hadji  Begum  had 
acted  under  mistaken  notions  of  the  powers  vested  in  saix  Abd 
licr,  it  was  considered  equitable,  imder  the  peculiar 
circumstances  of  the  case,  to  direct  that  the  share 
then  in  possession  of  the  Eespondcnt,  belonging  to 
tlic  Appellant,  sliould  not  be  alienated  in  any  manner 
l)y  the  Appellant,  until  the  result  of  any  legal  process 
which  the  Eespondcnt  might  institute  should  be 
kno^^Ti,  such  process  being  commenced  within  six 
months  fi'om  that  date,  and  in  the  interim  the  pro- 
ceeds to  be  recovered  and  kept  under  attachment  by 
tlie  Zillah  Court.  Costs  in  the  three  Courts  to  be 
borne  by  the  Rcs^Dondent.  The  decree  last  mentioned 
Avas  pronounced  by  the  majority  of  the  thi'ce  Judges 
of  the  Court,  the  Cliief  Judge,  James  Sutherland,  Esq., 
dissenting  from  the  judgment  of  his  colleagues,  and 
being  of  opinion  that  the  judgment  passed  by  the 
acting  Judge  of  the  Zillah  Qowxt  was  just  and  proper, 
and  that  it  ought  to  be  confirmed. 

Against  this  decree  the  Appellant  appealed  to 
His  Majesty  in  Coimcil,  insisting  that  it  should  be 
reversed,  and  the  decree  of  the  Zillah  Court  of  Sural, 
of  the  4th  of  Fehruary,  1832,  ought  to  be  confii-med, 
for  the  follo"v\ing  reasons  : — 

I.  Because  it  was  proved,  by  the  evidence  in  the 
cause,  that  the  power  of  attorney  given  by  the 
Eespondcnt  to  his  brother  Syud  Ilamud,  did  autho- 
rize a  sale  of  the  Eespondcnt's  share  of  the  Moghukice 
dues  of  the  village  of  Batta,  and  that  by  virtue  of 
such  power  of  attorney,  and  of  the  Will  of   the  Syud 
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^^^       Ilamud,    Sharifa  Hadji  Begum  had  full  power  and 
BoMAx-jEE    authority  to  sell  the  share  of  the  Eespondent,  in  such 

"jEj:  Moghiilaee  dues. 
SruD^koos-  ^^'  "^^^^  inasmuch  as  the  deed  of  sale  of  the 
saixAbd-  Moghulaee  dues  in  question  was  drawn  up  by  the 
Kasi  of  Surat,  and  its  execution  attested  by  two 
3Iooffi's  of  the  same  Cit}^,  it  was  to  be  presumed,  in 
the  absence  of  the  power  of  attorney,  that  such  sale 
was  authorized  by,  and  made  in  conformity  with,  the 
terms  of  such  power  of  attorney. 

III.     The  conduct  of  the  Eespondent,  with  respec 
to  his  alleged  interest  in  the  said  Moghulaee  dues,  an] 
more  especially  his  not  asserting  any  claim  for  so  manj 
years  after  the  sale,  and  part  of  the   proceeds   thercc 
being  applied  in  liquidation  of  his  debts,  were  incoi 
sistent  with  the  existence  of  any  bond  fide  riglit 
him,  and  such  facts  strongly  support  the  Appellant^ 
title. 

The    Eespondents,    howcyer,    submitted   that    tj 
decree  appealed  from  ought  to  be  affirmed,  for   tho^ 
following  reasons  :— 

I.  liccause  it  Avas  clear  upon  the  evidence,  that  the 
Respondent  was  entitled,  as  one  of  the  sons  of  his 
deceased  father,  Sgud  Abd-oollah,  to  the  share  for 
wdiich  he  sued  of  the  Moghulaee  dues  of  the  village 
of  Batta^  and  that  the  ApcUant  was  in  possession 
thereof,  claiming  title  thereto  as  piu'chaser  from 
Hadji  Begum  under  an  alleged  power  of  attorney  from 
the  Eespondent. 

II.  Because  the  Appellant  was  bound  to  establish 
his  title  as  purchaser,  by  adducing  proof  of  the 
authority  of  Hadji  Begum  to  sell  the  Eespondent's 
share;  which,  however,   the  Appellant  failed  to  do, 
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and   the    evidence    of    the   witnesses    to    prove    tlie      J^J^ 

contents  of   the   supposed   power,  of   attonie}-   relied   Bomax-jee 

upon,  was  altogether  illegal  and  inadmissible.  jee 

t'. 

Dr.  Lushington,  and  Mr.  A.  Lewis,  for  the  Appel-  'saixAud- 
lant, 

Admitted  that    the   omis   iirohandi  of    proving    the 

existence  of  the  power  of  attome}',  authorizing  the 

Eespondent's  brother  to  dispose  of  his  share,  rested 

with  them ;  but  insisted  that,  in  the  absence  of  the 

)wer  of  attornev,  the  Judicial  Committee  would  infer 

om  the  Will  that  it  contained  the  power  insisted  on 

^^  make  the  deed  of  sale  to  the  Appellant. 
c 

^      Mr.  Serjeant   SjmnJcic.  and  Mr.  E.   J.  Lloyd,  for' 
^         the  Eespondents, 

mtended  that  there   was  not  sufficient  evidence  to 

Oi 

i-se  a  legal  presumption  that  the  brother  of  the 
r  spondent  was  authoiized  to  sell  the  Eespondent's 
as  well  as  his  own  share  of  the  Government  dues ; 
that  the  Will  could  not  be  let  in  as  evidence  of  the 
existence  of  the  power  of  attorney,  but  that  the 
original  instrument  must  first  be  proved  to  have  been 
in  existence,  and  that  it  had  been  lost  or  destroyed 
before  the  secondary  evidence  of  the  Will  could  be  let 
in  ;  that  the  evidence  in  the  present  case  amounted  to 
nothing  higher  than  an  inference,  that  such  an  instru- 
ment might  have  existed,  but  did  not  reach  a  legal 
presumption  that  any  such  ever  had. 

Lord  Brougham  : 
This  was  a  suit  for  the  purpose  of  setting  aside  the 


OOLLAir. 


504  CASES    IN    THE    PEIYY    COUXCIL 

1837.        sale  of   certain    Morjhidace   or  Government   dues :    it 

BoMAx-jEE   was  originally  brought  for  227   rupees,  tlie  amount  of 

^jEE^^ '    ^^^^  year's  income  of  the  Moghidace  dues ;  but  aftcr- 

^'-  wards,  b)^  an  order  made  on  a  supplemental  petition, 

sai:n  Abu-    it  became  a  suit  for  tlie  purpose  of  disposing  of  the 

whole  question  as  to  the  title  and  the  right  to  sell. 

The  stamp  having  been  increased  from  forty  rupees, 
which   would  have   been   sufficient  had   the  amount 
sought  to  be  recovered  been  the  value  of  one  year's     < 
income'  only,   to   100   rupees,   the   amount   reqiured, 
if  it  •  had  been   tlie  ten   years'  income   calculated  in 
order  to  protect  the  revenue,  in  case  of   the  whole     ' 
value   of  the  estate  being  in  suit  and   not  the  year 
due 'alone,  and  the  declaration    in  the  decree   of  the     | 
Zillah  Court  that   the  vendor,  Hadji  Begum,  had  ^jucaj 
power   to  sell,  leads  their  Lordships  to  the  conclusio,  ^  ^.j^ 
that  that  decree  meant  to  dispose  of  the  whole  <1^iG|jL^j^ 
tion  of  title,  leaving  the    purchase    a    right    to    suJ    i, 
Hadji  Begum  at  law  for  damages  for  having  conveys  J 
a  bad  title,  or   for  the  amount  of  the  pui'chase-money 
paid. 

Having  considered  the  case  very  minutely,  their 
Lordships  are  of  opinion,  that  though  the  case  on 
neither  side  is  free  from  doubt,  and  though  it  is 
very  probable  the  evidence  produced  on  both  sides 
is  not  entitled  to  entire  credit,  and  there  appears 
certainly  to  be  the  production  of  one  document 
respecting  the  authenticity  of  which  there  is  much 
doubt  upon  the  minds  of  the  Court,  (viz.  the  copy 
of  the  power  of  attorney  produced  by  the  present 
Eespondent,  the  Plaintiff  below,)  nevertheless  they  do 
not  see  sufficient  grounds  for  reversing  the  decision 
come  to  in  the  first  instance  by  the  Kative  Commis- 
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r-ioners'  Court,  declaring  that  Hadji  Berjum  was  not        ^^^7. 

ai-nied  with  sufficient  power  to  deal  wdth  this  property   Bomax-.tee 

fey  way  of  sale  after  the  death  of  her  husband,  and      ^jee^" 

that  the  sale  must  be  annulled  which  she  assumed  to  '*^- 

Stud  Hoos- 

make.  saix  Abd- 

It  is  not  necessary  to  go  into  the  particulars  of  the      ^o^^^- 
case,  further  than  to  state  that  their  Lordships  are  of 
opinion  that  the  judgment  come  to   b)^  the  Sudder 
Deicanny  Court,  reversing  the  decree  of  the  Zillah 
Coui-t,  must  be  affirmed,  and  that  the  sale  must  be 
annulled.     The  only  observation  arising  upon  that  de- 
cree is,  that  there  is  a  certain  inacciu'acy  of  expression 
in  the  reasons  assigned  for  the  reversal,  which  is  stated 
to  be,  not  the  want  of  power  by  the  Hadji  Begum 
to  make  the  sale,  not  the  non-existence  de  facto  of  a     .. 
ufficient  power  of  attorney  to  enable  her  to  sell  the 
AV.bsent  brother's  share  of  the  Moghulaee  dues,  but  the 
Don-production   of    the   power    of    attorney   that    is 
inaccurate ;  it  is  not  the  non-production  of  the  power 
that  is  the  ground  of  the  decision  against  the  validity 
of  tlie  sale,  or  against  Hadji  Begumh  power  to  make 
that  sale,  but  it  is  the  non-proof  of  that  power,  or  of 
any   cii'ciunstances   which   might  have    enabled    the 
Court  to  presume  the  existence  of  such  a  power.     It 
follows  that  the  Zillah  Court  was  not  right  in  the 
second  instance,  in  holding  that  Hadji  Begum  had  such 
a  power,  and  obliges  the  Sudder  Deivanng  Adawliit  to 
decree  that  she,  not  having  that  power,  had  sold  pro- 
perty she   had   no  right   to   convey,   and,   therefore, 
annulled  the  sale  :    the  decree  of   that  Court  must, 
therefore,   be  affirmed,  and  the  decree  having  given 
the  Plaintiif  below  (the  present  Eespondent)  his  costs 
in  all  three  stages,  must  be  affiiTQed  also ;  but  under 

VOL.   I,  L  2 
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1837.        the  circumstances  of  the  case,  and  mth  reference  to 

BoMA:>f-jEE  the  conduct   of   the  parties,   their  Lordships   are   of 

"^^^EE^^'    opinion  that  the  Eespondent  should  not  have  his  costs> 

'"'         of  this  appeal. 
Stud  Hoos-  ^^ 

SAIN  Abd- 

GOLIiiLE. 
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PRINCIPAL    MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT  OF  SUIT. 
In  a  suit  brought  on  behalf  of  a  mer- 
cantile fii-m,  for  an  alleged  injury 
supposed  to  have  been  sustained  to 
the  reputation  and  trade  of  the 
firm  ;  it  appearing  in  the  course 
of  the  proceedings  in  the  Zillah 
J  I  'Court  that  the  Principal  had  died 
',  /  pending  the  suit,  the  Zillah  Court 
dismissed  the  suit,  and  decreed 
each  of  the  Defendants  to  pay  his 
own  costs.  On  an  appeal  by  one 
only  of  the  Defendants  in  the 
original  suit,  it  was  held  by  the 
Judicial  Committee,  aflfirmingthe 
judgments  of  the  Previncial  and 
Sudder  Bewannij  Courts,  that,  in 
accordance  with  Reg.  II.  of  1800, 
sec.  7,  the  costs  of  the  suit  in  the 
Zillah  Court  ought  to  have  fol- 
lowed the  decree,  and  that  the 
judgment  to  that  extent  must  be 
reversed.  [  Mussumat  Keemee 
Baee  v.  Latchman-das  Narrain- 
das'\ 470 

ACCOUNT-CUERENT. 
The  Sudder  Dewanmj  of  Bomlay  hav- 
ing, on  the  he.aring  of  a  cause,  per- 
mitted an  account-current  to  be 


proved  by  the  entries  in  the  Plain- 
tiff's dufters  or  accoimt-books,  and 
decreed  the  Defendant  to  pay  the 
balance  upon  that  evidence,  un- 
supported by  oral  testimony,  and 
notyrithstanding  the  denial  of  any 
sum  being  duebythe  Defendant  in 
his  answer, — held  by  the  Judicial 
Committee,  that  under  such  cir- 
cumstances the  Books  of  account 
of  the  Plaintiif  cannot  be  used 
singly  as  evidence  against  the 
Defendant,  and  that  the  decrees 
foimded  thereon  must  be  reversed. 
\Sora'b-jee  Vacha  Ganda  v.  Koon- 
U)ur-jee  Manik-jee]      -      -     -      47 

ACKNOWLEDGMENT. 

The  draft  of  an  acknowledgment  of 
a  debt  and  agreement  to  pay  the 
same,  which  was  sworn  to  hav© 
been  drawn  up  in  the  presence  of 
the  debtor,  but  was  not  signed  by 
him,  admitted  as  evidence  of  the 
debt,  and  a  decree  made  in  the 
Courts  below  upon  such  evidence 
affirmed  with  costs.  \_Edul-jee 
Fram-jee  v.  Aid-oola  Hajee  Che- 
ralcr\ 461 
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ADVEESE  POSSESSION. 

1 .  Where  a  party  sought  to  obtain 
possession  of  certain  property  de- 
nominated a  Miiddud  mash,  against 
a  Defendant  Avhose  adverse  posses- 
sion had  existed  from  1761,  upon 
the  allegation  that  such  adverse 
possession  was  in  the  character  of 
Agent  to  the  Plaintiff,  the  Judicial 
Committee  held  (afTu-ming  the 
judgment  of  the  Ooiirt  hclow)  that 
the  proof  of  such  agency  lay  on  the 
Plaintiff  ;  and  tlie  balance  of  evi- 
dence being  in  favoui'  of  the  L)o- 
fendant's  right  to  possession,  the 
circumstance  of  his  having  regis- 
tered himself  as  owner ^iii  1797, 
without  any  opposition  or  subse- 
quent claim  to  register  on  the 
part  of  the  Plaintiff,  and  having 
continued  in  undisturbed  posses- 
sion from  tliut  ))oriod,  was  con- 
clusive against  the  chiini  set  up 
by  the  Plaintiff.  [Mcrr  Usd- 
oollah  V.  Mussumot  L'cchf/  linn- 
ina)i\ 19 

2.  The  Bengal  Regulations  of  Limi- 
tation (Peg.  III.  1790,  s.  15,  & 
Heg  II.  180o),held  coiu'lusive  in 
a  question  of  title,  wht%e  adverse 
possession  had  been  held  for  more 
than  twelve  3-ears  and  the  fraud 
alleged  as  taking  the  case  out  of 
the  Regidations  was  not  proved. 
\Rajah  Bmid'ml  Huuj   and  othevK 

'.     V.    Rajah  Amuid  Kishwur  Si»/j1 

-1.8:2 

ALIENS  (Eight    of,  to   lu.ld    lands 

in  ijflcutta}. 
The  introduftion  of  the  Euj^li^h  law 


into  a  conquered  or  c^^iA  country 
does  not  di'aw  with  it  that  branch 
which  relates  to  aliens,  if  the  acts- 
of  the  Power  introducing  it  show 
that  it  was  introduced,  not  in  all 
its  branches,  but  only  mh  modo, 
and  with  the  exception  of  this  por- 
tion. The  English  law  incapaci- 
tating aliens  from  holding  real 
property  to  their  own  use,  and 
transmitting  it  by  descent  or  de- 
vise, has  never  been  introduced 
into  the  East  Indies,  so  as  to 
create  a  forfeiture  of  lands,  hold 
in  Calcutta  or  the  Mofusfn'l  by  an 
alien,  and  devised  by  a  Will  exe- 
cuted according  to  the  Statute  ol; 
Frauds,  for  charitable  purposes. 
[  7%f  Mayor  of  Lyons  v.  'J'Jic  East 
India  Company^    -     -     -     -     17. 

APPEAL  (Eestoration  of). 

t<ee  "  Peactice,"  1. 

APPEAL  (Consolidation  of). 

See  "  Peactice,"  2. 

AEEEAES    OF  EEYENUE. 

By  the  Eevenue  Eegulations,  thn 
Governor  -  Greneral  in  Council, 
upon  tlie  I'eport  of  the  Board  of 
Eevenue,  may  order  a  sale  for 
arrears  of  a  monthlj'-  instalment 
before  the  close  of  the  year  ;  but 
in  order  to.  warrant  that  act.  there 
must  be  an  arrear  of  a  previous 
year,  or  of  a  montlily  instabnent,. 
i'ltr  Avliieh  default  has  been  made^ 
after  demand  by  the  Collector. 

A  written  instrument,  oi-  kisfhundy, 
for  secTU-ing  the  payment  of  the 
kid    by      monthly     instalments, 
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though   usual   and  advisaLle,   is  ' 
not     npcessarv     to     entitle     the 
Government  to  enforce  such  pay- 
ment,  if  the  revenue  he  a  lixed 
monthly  kist  or  instalment. 
The   taking   a   security-bond   with 
sureties  for  the  paj-ment  of  aceii- 
mulated  arrears  by  future  monthly 
instalments, ^ill  not  discharge  the 
liability  of  the  Zemindar >j  for  such 
arrears,  or  preclude  the  G-overn- 
ment  fi-om  proceeding  to  a  sale  of 
the   Zemindanj,    if    such    aiTears 
are  not  duly  liquidated. 
No  exce.ss  in  the  value  of  the  lands 
sold  over  the  aiTcar  of  revenue 
due  will  vitiate  the  sale,  the  Go- 
vernment having,  by  Reg.  V.  a.d. 
1 S 1 2,  an  absolute  discretion  to  sell 
either  the  whole  or  any  part  of  an 
estate  for  arrears,   without  refer- 
ence to  the  probable  produce  of 
the  sale.     [^Kirt   Chunder  Roy  v. 
The   Government   and  others']    383 

BANKRUPTCY. 

See  "IxDiAX  Insolvext  Act.*' 

BENGAL  REGULATIONS. 

See  "  LiMiT.vTiox  of  Suits." 
*'  Adverse  Possessiox." 
"  Arkeaes  of  Revenue." 
"  Register." 

BILL  OF  EXCHANGE. 
A  J>arty  resident  at  Baroda  indorsed 
two  hoondies.  or  Bills  of  Exchange, 
in  the  name  of  a  lii-m  canying  on 
the  business  of  banking  at  Surat, 
alleging  himself  to  be  the  Go- 
viashtah  or  Agent  of  the  firm,  and 
afterwards,  on  the  Bills  being  dis- 


honoured, absconded.  Held  that 
in  order  to  fix  the  fh-in  at  Sitn-at 
with  the  amount  of  the  Bills, 
clear  evidence  ought  to  have  been 
produced  of  the  authority  to  act 
as  Gomashtah;  and  their  Lordships 
not  being  satisfied  with  the  evi- 
dence admitted  in  the  Coiu-ts  be- 
low, revei-sed  the  decrees  of  both 
the  Zillah  and  Siidder  Courts 
with  costs.  \_MadJuj  Row  Chinto 
Punt  Golay  v.  Bhoohm-das  Boo- 
Itiki-das]     ------351 

BOARD   OF  REVENUE  (Power* 

vested  in). 
See  "Arrears  of  Revenue." 

BOMBAY  REGLTiATIONS.- 

See  "  Abatement  of  Suit." 

"  Limitatioxs  of  Suits,"  1,2. 
Power  of  Attorxey." 

CHARITABLE  BEQUESTS. 
A  Testator  devised  considerable 
property,  both  real  and  personal, 
for  charitable  purposes,  amongst 
which  he  directed  certain  sums 
to  be  set  apart  for  the  liberation 
of  persons  imprisoned  for  debt, 
and  for  the  endowment  and 
establishment  of  a  CoUege  at 
Luchiow,  in  the  dominions  of  the 
King  of  Oil  dr..  A  suit  having 
been  instituted  in  the  Supreme 
Court  of  Cahiifta,  to  administer 
the  Will,  the  Court  directed  an 
inc[uiry  whether  the  College 
could  be  established,  and  the 
bequest  for  the  liberation  of 
prisoners  carried  into  effect,  with 
reference  to  the  Testator's  inten- 
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tion,  and  tke  sanction  of  tho 
Government  at  Lmhww.  On 
the  subject  of  tlie  becj[nest  for 
the  liberation  of  prisoners  the 
Master  found  in  the  negative, 
and  reported  that  with  respect  to 
the  establishment  of  the  College, 
there  was  not  snffieient  evidence 
to  enable  him  to  state  whether  it 
could  be  established  with  refer- 
ence to  the  Testator's  intention, 
and  the  sanction  of  .the  Lachnoio 
Oovernment;  but  as  no  further 
evidence  was  likely  to  be  obtained, 
he  appended  the  correspondence 
with  the  Britis]i  Resident  at  Luck- 
now,  by  wliich  it  appeared  that 
though  the  King  of  Onde  did  not 
object  to  tke  establishment  of  the 
College,  he  held  out  no  expecta- 
tion that  he  would  afford  it  his 
countenance  or  suppoi-t.  The 
report  having  been  confinueil, 
and  a  decree  made  thereon,  the 
Supreme  Court,  on  a  re-heariug 
of  the  cause,  directed  an  inquiry 
whether  the  Governor-Genei-al  in 
Council  had  the  means  of  giving 
effect  to  the  bequest  to  the 
College  at  Luchioic,  and  whether 
he  was  willing  to  receive  the 
funds  bec[ueathed  for  that  pur- 
pose :  the  Master  found  that  the 
(rovernor-General  was  willing  to 
receive  the  fimds,  but  did  not 
state  whetlier  he  had  the  means  of 
giving  effect  to  the  bequest :  the 
Court,  however,  thereupon  de- 
creed the  payment  of  the  funds 
to  the  Governor-General,  or  such 
person    as    he    shoidd  appoint. 


Upon  appeal  to  the  King  in 
Council, — held  by  the  Judicial 
Committee,  that  though  the 
reference  to  the  Master  on  the 
re-hearing,  after  the  confirmation 
of  his  previous  report,  was 
informal,  and  if  objected  to  at 
the  time  would  have  been  fatal, 
yet  as  no  objection  had  been 
taken,  and  the  Master  had  not 
satisfied  the  whole  of  the  inquiry, 
by  stating  whether  the  Gover- 
nor-General had  the  means  of 
carrpng  the  Testator's  intention 
into  effect,  that  part  of  the  decree 
affirming  the  Master's  report, 
and  directing  the  payment  of  the 
fund  to  the  Governor-General, 
must  be  reversed,  and  the  case 
sent  back  to  ascertain  that  faefe ; 
their  Lordships  being  of  opinion 
that,  under  the  existing  relations 
between  the  East  India  Company 
and  the  King  of  Oude,  an  arrange- 
ment might  be  made  for  the 
appointment  of  a  Trustee  to  carry 
the  Lnchiioio  bequest  into  effect, 
under  the  direction  and  subject 
to  the  jurisdiction  of  the  Supreme 
Court.  \_The  Mayor  of  Lijom  v. 
The  East  India  Gompanij,~\     -  175 

COLLECTOR. 

Ses  "  Arrears  of  Revenue." 

COMPROMISE. 

See  "  Duress." 

"  LiMiTATiox  OP  Suits." 

COSTS. 
See  "  Abatement  or  Suit." 


IXDES. 
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DEBT. 
See  '  '•  Acias-o  wledo  mext  . ' ' 

DEVISE  OF  LANDS  IN 
BENGAL. 

Lands  in  the  East  Indies,  held  hy  a 
tenure  of  the  natui-e  of  fee-simple, 
do  not  pass  by  an  xmattested  Will, 
but  descend  to  the  person  who 
would  be  heir-at-law  in  England. 
^.,  b}'  an  unattested  Will,  devises 
lands  to  B. ;  B.  receives  the  rents, 
and  by  a  Will,  also  unattested, 
gives  the  lands,  together  with  a 
legacy,  to  the  heir-at-law  of  A. 
The  heir  may  receive  the  legacy-, 
and  also  call  for  an  account  of  the 
rents  received  by  B.     [^Gardiner 

v.  Feiq -      299 

DUEESS. 

The  Sadder  Bewanny  Adawlut  hav- 
ing refused  to  set  aside  a  deed  of 
Razenamah  for  compromising  an 
appeal  then  pending  from  that 
Coui't  to  the  King  in  Council,  on 
the  ground  that  it  was  obtained 
by  fraud  and  duress  :  held  on  ap- 
peal by  the  Judicial  Committee, 
that  the  omis  of  proving  such 
fraud  and  duress  lay  upon  the 
Appellant,  in  proceeding  upon  his 
petition  in  the  Court  below  ;  and 
their  Lordships  being  satisfied 
that  full  oppoi'timity  for  such 
proof  had  been  afforded  him, 
confii-med  the  judgment  of  the 
Sudder  Court,  but,  under  the 
circTunstances,  without  costs. 
[^Motee  Lai  Opudhiya  v.  Jjtggur- 
nath  Cfnrff^ 1 


ENGLISH  LAW  IX  THE  KAST 
INDIES. 
See  "Aliexs." 
E■\^DENCE. 
1.  Copies    of    documents,    for   the 
originals  of  whifh  no  proof  was 
given  of  search,  cannot  be  received 
as  evidence.    [^Ifeer  Usd-oollah  v. 
Mussumat  Beehy  ImamaTi]    -      1& 
2. .  See  "  Account  Cl'rrext." 

3.  "  Ackxowledg^ient." 

4.  "  Limitation  of  Suits. " 

5 .  "  Po  WEE  of  Attorney  . ' ' 

6.  "  SirB-PARTXTlRSHIP." 

7.  "  Supreme  Court  op  Cal- 

cutta." 

EXECUTOES. 

See  "Will." 

FOEEIGN  CHAEITIES. 
See  "  Charitable  Bequest." 

GOVEENOE-GENEEAL  IN 
COUNCIL. 

See  "  Arrears  of  Eevekue." 

HOONDIES. 
See  "  Bill  of  Exchange." 

INDIAN  INSOLVENT  ACT. 

Palmer  &  Co.  having  boiTOwed  a 
large  simi  of  the  Bank  of  Bengal, 
deposited  Company's  paper  with 
the  Bank  to  a  greater  amount,  aa 
a  collateral  security,  accompanied 
with  a  written  agreement,  autho- 
rizing the  Bank,  in  default  of  re- 
payment of  the  loan  by  a  given 
day  "  to  sell  the  Company's  paper 
for  the  reimbursement  of  the 
Bank,  rendering  to  Palmer  &  Co, 
any  surplus."  Before  defavilt  was 
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made  inthe  repayment  of  tile  Ion  n. 
l*ahner  &  Co.  vrere  de.lareJ   ia- 
solvent,  under  the  Indian  Insol- 
vent Act,  9  Geo.  lY.  c.  73,  by  the 
thirtj'-sixth   section    of  which   it 
was  declared,  that  where   there 
had  been  mutual  credit  given  by 
the  Insolvents  and  any  other  per- 
son, one  debt  or  demand  might  be 
set  off  against  the  other  ;  and  that 
all  such  debts  as  might  be  proved 
xmder  a  commission  of  bankruptcy 
in  JEngland,  might  be  proved  in 
the  same  manner  under  the  In- 
dian Insolvent  Act.      At  the  time 
of  the  adjudication  of  insolvency, 
the  Bank  were   also   holders  of 
two  promissory  notes  of  Palmer  & 
Co.,  which  they  had  discounted 
for  them  before  the  transaction  of 
the  loan,  and  the  agreement  as  to 
the   deposit  of    the    Company's 
paper.     The  time  for  repayment 
of  the  loan  having  expired,   the 
Bank  sold  the  Company's  paper, 
the  proceeds  of  which,  after  satis- 
fying the  principal  and  interest 
due  on  the  loan,  produced  a  con- 
siderable siu'plus.     In  an  action 
by   the   Assignees   of   Palmer   & 
Co.  against  the  Bank,  to  recover 
the  amount  of  this  sui'plus — held 
that  the  Bank  could  not  set  off 
the  amount  of  the  two  promissory 
notes,  and  that  the  case  did  not 
come  within  the  clause  of  mutual 
credit  in  the    Indian   Insolvent 
Act.     {_Younff     V.     The    Bank  of 

Bengali ^7 

JOINT  LIABILITY. 
See  "UnDrviBED  Hindoo  Family." 


KISTBUNDY. 

A  wi'itten  in.strument,  ovkisthimdy^ 
for  secui'ing  the  pa^nnent  of  the 
kid  by  monthly  instalments, 
though  usual  and  advisable,  is 
not  necessary  to  entitle  the  Go- 
vernment to  enforce  such  pay- 
ment, if  the  revenue  be  a  fixed 
monthly  hist,  or  instalment.  \_Itirt 
Chnnder  Roy  v.  The  Government 
and  others] 383 

LIMITATION  OF  SUITS. 
1.  A  residence  at  Poonah,  beyond 
the  limits  of  the  jurisdiction  of 
the  Company's  Cotirts,  is  not  such 
a  good  and  sufficient  cause  for 
not  commencing  a  suit  for  a 
period  exceeding  twelve  years,  as 
will  entitle  a  Plaintiff  to  recover 
under  the  Bomlay  Begulation  I., 
A.D.  1800,  sect.  13;  and  an  offer 
of  a  specific  sum  by  the  Defendant 
by  way  of  compromise  to  a  suit 
instituted  after  a  lapse  of  twenty- 
seven  years  fi'om  the  cause  of 
action  is  not  such  an  admission 
of  the  truth  of  the  Plaintiff'' s 
matter  of  demand  as  to  take  the 
case  out  of  the  prohibitory  words 
of  that  clause.     \_Bhaee-chund  v. 


Purtab-chimdl  - 


154 


2.  The  Bombay  Eegulation  I.,  a.d 
1800,  sect.  13,  limiting  the  right 
of  action  to  twelve  years,  includes 
suits  on  account  of  land  as  well 
as  personal  actions.  Where 
therefore,  a  suit  was  instituted 
for  the  share  of  certain  lands, 
some  of  which  were  attached  tc 
the  hereditary   office  of  Desaye 
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and  no  satisfactory  proof  -u-as 
given  tliat  any  demand  had  been 
made  in  respect  thereof  \rithin 
that  period,  the  right  of  action 
was  held  to  be  absolutely  barred. 
\^yund?-am  Byaram  v.  Biih-Bhaee 
Kurparain]    -     -     -     -     -     -414 

3.  The  Sudder  Dewanny  Court  hav- 
ing, upon  the  examination  of  the 
evidence  of  pedigree,  a^id  the 
opinion  of  the  law  oflScers  of  the 
Court,  reversed  the  decision  of 
the  Provincial  Coiu-t,  in  a  claim 
■which  was  otherwise  barred  by 
the  Bengal  Eegulations  of  Limi- 
tation, the  Judicial  Committee 
dismissed  an  appeal  from  the 
decision  of  the  Sudder  Court, 
under  such  circumstances,  with 
costs.     \_GhoIam   Russool  v.   Mus- 

sumat  MugMo 446 

See  ''  Adverse  Possessiox,"  2. 

MUTUAL  CEEDITS. 

See  ••  I>rDiAX  Ixsolvext  Act." 

POTTAH. 

The  Pottah  granted  by  the  Collector 
is  not  a  muniment  of  title,  but 
only  an  evidence  of  holding,  ac- 
cording to  a  local  and  fiscal  regu- 
lation.    \_Free)naii  v.   FiurUe~\  305 

POWEE  OF  ATTOEXEY. 
The  recital  of  a  power  of  attorney 
in  a  Will,  affecting  to  transmit 
the  authority  conferred  by  it,  is 
not  sufficient  evidence  of  the 
contents  of  such  an  instrument 
in  the  absence  of  proof  of  its  loss 
or  desti'uction.  [Bonian-Jee  Mim- 
cher-jee   v.    Syud    Eoossain    Ahd- 

yoL.  I. 


PEACTICE. 

1 .  Leave  given  to  restore  an  appeal 
dismissed  for  want  of  prosecution, 
the  Court  below  having  consoli- 
dated it  with  another  appeal  in 
the  same  cause,  which  was  still 
pending.  [^S'.crroopchunder  Chow- 
dry  V.  Ramndton  Midlick^    -  494 

2.  Two  suits  having  been  brought 
for  sums  due  on  the  same  account, 
each  of  which  was  under  50,000 
rupees,or  £5,000, — held  that  such 
suits  could  not  be  consolidated 
for  the  pui-pose  of  appeal,  though 
the  original  severance  of  them 
was  contrary  to  the  Plaintifi's 
instructions,  and  the  aggregate 
amoxint  of  both  exceeded  that 
amount,  \_2foofti  MoJmmriied  TJh- 
doolah  V.  Baboo  JlootecJmnd^  -  363 

3.  "Where  an  instrument  has  been 
admitted  to  probate,  -and  acted 
upon  in  the  Coui-ts  below,  this 
Court  will  not  enter  into  the 
question  whether  the  instrument 
is  suiiiciently  proved  or  not. 
\_Khoorslied-jee  ManiJc-jee  v.  2Iehr- 
wan-jee  Khoer^hed-jee'\       -     -  4.j1 

4.  The  Judicial  Committee  will  not 
entertain  an  appeal  merely  for 
costs.  \Mamumai  Keemee  Baee  v. 
Latchman-das  JVarrain-da^^  -  470 
See  "  Charitable  Bequests." 

"  Scb-Partxeeship." 

PEINCIPAL  AXD  AGENT. 
See  "  BiLi/  OF  Exchange." 

PEOBATE. 
See  -Will." 

^f  2 
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EAZENAMAH. 

See  "  Duress." 

EEGISTEES. 

Though  the  registers  made  puisiiant 
to  the  Bengal  Regulations  are  not 
at  all  of  the  natiu-e  of  conclusive 
evidence  of  title  (the  Eegulations 
themselves  providing  against  that) 
yet  as  the  act  of  registration  after 
a  proclamation  amounts  to  a 
public,  open,  and  notorious  as- 
sertion of  title  on  the  one  side, 
the  omission  t©  register,  unex- 
plained by  proof  of  the  ill-health 
of  the  Claimant,  or  absence  in  a 
distant  country,  or  ignorance, 
afford  equally  strong  presumption 
of  the  non-existence  of  any  title 
on  the  other. 

Where,  therefore,  a  party  sought  to 
obtain  possession  of  certain  pro- 
j)erty  denominated  a  Muddud- 
mash  against  a  Defendant  whose 
adverse  possession  had  existed  from 
1761,  upon  the  allegation  that  such 
adverse  possession  was  in  the  cha- 
racter of  Agent  to  the  Plaintiff, 
the  Judicial  Committee  held 
(affirming  the  judgment  of  the 
Court  below)  that  the  proof  of 
such  agency  lay  on  the  Plaintiff  ; 
and  the  balance  of  evidence  being 
in  favour  of  the  Defendant's  right 
to  jiossession,  the  circumstance 
of  his  having  registered  himself 
as  owner  in  1797,  without  any 
opposition,  or  subsequent  claim 
to  register  on  the  part  of  the 
Plaintiff,  a.nd  having  continiied  in 
undisturbed  possession  from  that 
period;,  was  conclusive  against  the 


claim  set  up  by  the  Plaintiff 
\_Meer  Usd-oollah  v.  Mussumat 
Beeby  Imaman]  -----     19 

SALE. 

See  "Arrears  of  Eevenue." 

SECUEITY. 

See  "Arrears  of  Eevenue." 

STATUTE  OP  FEAUDS. 

Sec  "  Devise  of  lanbs  in  Bengal." 

STATUTE  OF  MOETMAIN. 
The  Statute  of  Mortmain  does  not 
extend  to  the  British  territo  ries 
in  the  Uast  Indies.  \_The  Mayor 
of  Lyons  V.  The  East  India  Com- 
2>(iny^       -_--._.  175 

TENUEE  OF  LAND  IN  CAL- 
CUTTA. 

The  tenure  of  land  in  Calcutta  is  of 
the  nature  of  freehold,  and  real 
estate  will  not,  therefore,  pass  by 
an  "unattested  "Will.  \_Freeman  v. 
Fairlie'\ 30.5 

SUB-PAETNEESHIP. 
On  a  question  whether  a  sub-part- 
nership had  been  entered  into, 
the  validity  of  which  depended 
on  an  instrument  produced"  in 
evidence  in  the  Cbui-t  below,  and 
upon  insj)ection,  as  well  as  tlie 
evidence  in  support  of  it,  pi'o- 
noimced  to  be  invalid,  the  Judicial 
Committee,  in  confirming  the 
judgment  of  both  Coui-ts  below, 
were  of  opinion  that  they  were 
concluded  under  the  circumstances, 
of  the  case  from  entering  upon 
the   examination   of  the  instru- 
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ment  ItseK,  though  they  Mly 
oonciured  in  the  opinion  expressed 
hy  the  Judge  of  the  Zillah 
Court,  and  dismissed  the  appeal 
■with  costs.  {I^undro.m  Dyaram 
and  others  v.  Dula-bhaee  Kur- 
parar/{\    -------  414 

SUPEEME  COUET  OF  CAL- 
CUTTA (Jurisdiction  of). 

Undarthejm-isdictionof  the  Supreme 
Coxirt  at  Calcutta,  a  person,  though 
resident  at  Benares,  is  liaLle  to  its 
jurisdiction,  if  privy  to  and  co- 
operating in  a  misdemeanor  com- 
mitted within  it. 

^Tiere,  therefore,  a  party  resident 
at  Benares  was  indicted  with 
others  before  the  Supreme  Court 
for  a  conspiracy,  in  procuring  the 
Prosecutor  to  he  arrested  in  a 
fictitious  action  at  law,  and  the 
instructions  for  the  arrest  were 
proved,  to  the  satisfaction  of  the 
jury,  to  have  originated  with  the 
Appellant,  it  was  held  by  the 
Judicial  Committee  that  the 
offence  being  completed  within 
the  jurisdiction  of  the  Supreme 
Court  at  Calcutta,  that  Court  had 
rightly  assumed  jurisdiction  over 
the  parties  i>rivy  to  it ;  though, 
from  the  slight  nature  of  the 
evidence,  they  directed  a  new 
trial.  [Jannokee  Doss  v.  The 
A7«y] 67 

TITLE. 
Though  the  registers  made  pursuant 
to  the  Bengal  Eegulations  are  not 


at  all  of  the  nature  of  conckwive 
evidence  of  title  (the  Eegulations 
themselves  providing  against 
that),  yet  as  the  act  of  registra- 
tion after  a  proclamation  amounts 
to  a  public,  open,  and  notorious 
assei-tion  of  title  on  one  side,  the 
omission  to  register,  unexplained 
by  proof  of  the  iU-health  of  the 
Claimant,  or  absence  in  a  distant 
country,  or  ignorance,  .  afford 
equally'"  strong  presumption  of 
the  non-existence  of  any  title  on 
the  other.  [Jleer  Usd-ooUak  v. 
Mu^sumat  Beehj  Ima7nan~\     -     19 

A  suit  having  been  brought  for  the 
amount  of  one  year's  Moghdae'^, 
or  government  dues,  and  amended 
by  claiming,  pursuant  to  Eeg. 
IV.  of  1827,  ch.  ii.  sec.  3,  teu 
years'  dues,  is  a  suit  for  the  title 
to  the  dues  as  well  as  for  the 
dues  themselves.  \_Boman-jee 
Mtincher-jee  v.  Syiid  Hoossain 
Ahd-oollah'] 494 

See  "PoTTAH." 

"  Adveese  Possessiox,"  2. 

UNDIVIDED  HINDOO 
FAMILY. 

Disputes  having  arisen  among  the 
brothers  of  an  undivided  Hindoo 
family,  and  owners  of  land,  cer- 
tain agreements  were  entered 
into  between  them,  by  which 
their  mutual  interests  and  liabi- 
lities were  declared,  and  the 
matters  in  dispute  referred  to 
arbitration.  A  decree  having 
been  obtained  by  a  creditor 
named  in  the  agreements  against 


516 


IXDEX. 


one  member  only  of  tlie  family, 
and  the  debt  recovered  from  him 
alone,  it  was  decided  by  the 
Coiurts,  and  affirmed  on  appeal, 
that  the  other  parties  were 
liable  to  be  called  upon  to  con- 
tribute in  respect  of  their  several 
shares.  \_I)oinim  Sing  v.  Kasee 
Rani] 366 

WILL  (Constructive  compliance 
with  the  terms  of) . 

The  heirs  of  a  Parsee  Merchant 
having,  upon  his  death,  taken 
possession  of  his  shop  and  con- 
tinued to  carry  on  his  business 
for  nearly  two  years,  the  Coui'ts 
below  refused  to  disturb  their 
possession  upon  the  production  of 
a  WjU,  by  which  the  business 
was  directed  to  be  carried  on  by 
the  Executor    for  their  benefit, 


imtil  he  should  think  proper  to 
admit  them  into  possession :  Held 
by  the  Judicial  Committee  of  the 
Privy  Council,  affirming  the  judg- 
ment of  the  Com-ts  below,  that 
the  abstaining  from  producing 
the  WiU  for  the  above  period  was 
a  consent  oil  the  part  of  the 
Appellant  to  the  Eespondents' 
possession  of  their  father's  estate 
and  business,  and  was,  therefore, 
a  viiiual  compliance  with  the 
terms  of  the  Will. 
Semhle — Where  an  instrument  has 
been  admitted  to  probate,  and 
acted  upon  in  the  Courts  below, 
this  Court  will  not  enter  into 
the  question  whether  the  instru- 
ment is  sufficiently  proved  or 
not.  \^Khoorsh€d-jee  Manili-jee  v. 
Mchrican-jee  Khoorshed-jee  and 
anoiher] 431 
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